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CHAPTER Xin, 

AA TO MAITVBA BKLATINO TO THB CONPLBTIOH Of 

THB PUnOHABK 

1. The of the eoiiveyaneff:^'^ married womm, 

conveyance of truet eetatea u/rul^ ihe^'vMee Act, 1650. * 
* 2. As to the diechaTye^cf ineambra/ncee. 

3, An to jnerchaeef^e Uabilky to see to application of 
pwrckaec-money. 

4, As to the amount payable in reepect of purchaee- 
mcney^hovo mcreoeed or < 2 imint 0 AAL ‘ 

5« Ae to execution by the parties, 

& To whom and koto the jmrchase-^noney should be paul-^ 
and ae toils 7'oinvestmcnt on sales to railway eompawiee. 

7. Ae to purchaser's right to deeds, aUested eopie^ Ac. 

5, As to matters necessary to insuix the fuU effect of 
' oeecuted conveyance; — registration, inrvlment, Ac, 

As to stamps. • 

10. Ae to costs. 


(1.) The vendor must, if prieticable, an poiBon eonT<^ {a), i. 

or, as roapeota eopybolds, surrender (b) the property: the ^e,«cntiiw 
prarchaser uffA not unneceasanlj rely upon a power of otOksmwty 
attorney, iriiicb, although iirovoc^Ie if given for valuable youjor mun 
conuderation {c\ may have determined by the death of the » 
principal (d); or may have beon suspended by hie mental 0 


(a) % Ta 681. 

(t) Mitekd V. Nmft, S Vm. 67t; 
^900%% 6 Madd. ^; na d iwii., 
<SWd 1 116 2 M>Sr4$% Brnrim, 

aid MS. 

(tf) 811. 



roL. II. 


(4) Wsihm V. Cbah 6 Bap. 117; 
aaa May T. CUZd, 16 Bear. 176; and 
WM 9 . fMy, 8 J’or. K. a 7t; 8 
Bma. a O. 883; T Da O. U. 41>. 
876. 





670 HApER^ RELATIKO TO COVFtETlON OF PURCEARE. 

Chap. Xin., incApwty tfi). Any assurance of a married woman’s in- 

** _ te^t in real es^te, executed under a power of attorney, 

eecfia to be. inoperative (/). Where a deed is executed by 
'iMmnriy. t&e attorney executes in the name of his prindpal: 
the fact being notice<f in the attestation. So, also, appsr 
rently, in the case of the execution of a deed by the com* 
mittee of a lunatic, on his behalf (</). 


^ Where, on the sale of freeholds, a married woman joins 
Bifrisd in.respect of her estate or interest not settled to her separate 

appointment or tiso, her acknowledgment of the deed under 
S^Twm^ the 3 & 4 Will IV. 74, is an ossential parf of 4ho convey- 
a 74 . ance (A): so, wheife* being entitled to the proceeds of real 

estate devised in tms^ fdxsalo, she joins ha conveying this 
estate to the trustee (t); such concurrence being for the 
purpose of obviating some possible objection to the validity 
of the sale itself; and not merely to supply the want of a 
power in the trustee to give a suffident discharge for the 
purchase*money: and the purchase-money should not be 
paid until such acknowledgment bo perfected. So, a lease 
by husband and wife, seised in fee in right of the wife, 
should be acknowledged by her; but slight circuinstanees 
may oonrUtute an adoption of it by the wife surviving her 
husband {k). 


Except wtere ^ We have already seen that a married woman, who is not 

anticipation, has, in Kquity, in respect of 
Mpento QM. }) 0 |> separate estate, the same power of disposition as if she 
were a /erne 9oU (Q. But it is only recently that the limits 
of the doctrine of the wife's separate eetate, as regards her 
power of dealing with it during coverture, have been pre¬ 
cisely defined. In tho case of Taylw* v. Meads (m), in which 

(c) Duke ef Beai^>ri t. 25 (0 /V«iUs v. BwUeae, L. B. S Ch. 

^ L.T.171. ^717. 

(/) (Tfttten v« /sebm, S Q. B. (k) fUcr w. SUter, Xa. E. S Q. B. 
Sll. 41 

8m 65 Gml Orte cl 7lh Not. (Q Sufed, p, 10. 

ma, Md isa 17 vki. & 70,1. isi (•> 11 sv, k. a im 2 5 n. e 

(A) AUII^V. WM, \ Ds G a 8. 84S < 34 U Gb. SOS j Md cm 
71S ; Lutmuft t. TSfntf, 1 Hu. k FriSt v. BiiU, L. E 7 Ch. Ap. 54. 

o. m. * 
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the prior conflicting authoritiea (%) were fully coiuidered, 
Lord Weetlmiy held that « mamed woman, not restrained 
ftom anticipation, has, as mcident to her separate estate, 
and without any express power, an ^ahsolnte right of dis« 
poMtion over her equitable fee by deed, not dbknowledged 
under the Act, or by will; and It would sfem that the 
interposition of trustees is not necessary to give her this 
rig^t (o). There must, however, be clear proof oT an 11 % 
teution to annex the separate use to the whole fee, and not 
merely to the life estate (p). 

• 

The derision in Taylor v. Meads, tfiough apparently the 
logical result of the doctrine, h|»*not^been universally 
approved \ and in a iate * tpse (gj, V.-C. Kinderslcy appears 
to have considered it the only binding authority for the 
proposition, that the corpus of real estate can be settled to 
tho separate use of a married woman (r). There is certainly 
much to be arid in favour of the view taken by Lord 
Romilly in Leckmsrs v, Brothsridge (s). If the original 
purpose of tho doctrine is alone to be regarded, its operation 
may reasonably be restricted to the period of coverture; 
esperially as a wider power of alienatim, exerciseable by 
tbe married woman while under her husband's influence, 
may, in many cases, dtttroy the protection which it was the 
prfbary object of the equitable doctrine to aiford. But the^ 
sounder view is conceived to ije that tbe c^Mcity to hold as 
separate estate cairies with it, as an essential incident of 
property, a right of absolute alienation* Upon principle, 
this right ought to be as complete where the separate use is 
annexed to the fee, as where it is annexed only to the life 


<•) XedLeevT. BrcUundfft, SSBmt. 
8Sa; Bnekta ▼. 6 UI. 

1S4; Atckmm f. L$ iToMi, 98 1^ T. 
3192 XiMM v. OtmiU, 111?. Ch. 
R«p. 44,9692 2Elr. Oh. Bep. 109. 

WefertMM, 11 Jv. N. 
a 361; 6N. B.90; «MMof<kvlia 
by tha eemrt; boiit li eoecalred 
•ha oottld only ptM tba hfti 4aa, vaatad 
tabar for bar aa|MMta aaa, by a ttafenta 
Uaad. 


rVaalftfcS AnryAair, B» 9 
Bq. 537 ; Lawla on IVoati^ ^ 653. 

(e) rVD«l6Mi V. Boitffliijf, MbinprS; 
bot iM BOV Pfid41. SM, M nprS, 
wb«« Jjord HatbaiSay, C, approraa 
tba CoetriBS hid dam Is ThfUr r, 
MmdM. 

(r) But aaa B^pftU r. ifaiie, 1 Pb» 
697. 

(f) 39 Ba»r. S53 ; aaa jialfOMBt. 

S9 


aChi^ XIIL 
ttactl* • 


lUaarbaoB 
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BUTTERS RELATTKQ TO COHrT.imOK OP PURCOASC. 


fbftp. XtXt, 
.Sect 1. 


estate: and its excTCiRc would practically be deniod to tbe 
married woman, if she could only* dispone of her equitable 
foo settled to hor sdparato use, with the concurrence of her 
husband and with the /omudilios prescribed by tiie Statute. 


By Iho 33 & 34 Viet e^S, a 8, it is providod that where any 
freehold, copyhold, or custoiuaryhold property shall desce^ul 

wofAtnnailer a*-* hihai 

S8 a 84 vAt. *pon any woman tnamed after the passing ox the Act an 

0 ^ 

heiress or co-hciress of an inteetato, the rents and profilH of 

such property shall, subject and without prejudice to the trusts 
of any siitloraent affecting the same,belong tasueh woman for 
hor separate use, arsl Ver receipts alone arc to bo good dis* 
chargOH for the sam^ Under this section, a woman 
married aflor the passing of the Act has, unless controlled 
by settiomont, the same propriotary rights oTer her life 
interest in the descended real estate as if she wore tfmr. 
ffoU; and, apparently, the application of the section is not 
eonflne<l to lands whicli descend upon hor after her marriage: 
hut Mho is still unable, an before tlio Act, to dispose of the 
fee during coTcrture hy will, or except by an acknowledged 
deed; and her husliand's title hy curtesy is not exclude^]. 
And no^p, when any freehold or copyhold hereditament is 
vested in a married woman as a bare trustee, she may 
convey or surrender the same as if sho wore a/e?n€ sole (u). 

t f* 


AekBowlMTif. 
lUi.'tlt, l»j 
wtiom Ut bo 
Uk^fL 


niaviDtitin 

awtt 

|m) 


The acknowledgment, wli^n necessary, is to bo made 
l)ofore one of the Judges of the superior Courts at West¬ 
minster, or—^before the abolition of tlio oflice^-a Master in 
Clianceiy, or before a County Court Judge {x), or before two 
of the perpetual Commisrioners aj^inted under tho Act (y), 
or—where by reason of reHidonco beyond seas, or ill-health, 
or any other sufficient cause, the married woman shall be 
prevented from so acknowledging the deed—before speda) 
Commisrionen to be appointed by the Court of Common 
Picas ($). Where a commission had issued to pezuons sup- 


(4) IV Act cwM into flfttreUoB rm <n) ID A a lOS, s. S3, 

tbe Dtk Ang., 3 B7a • (p) Boct 7D. 

(«f)37 A .33 Viet e. 73, eeet A (s) 8ocL SA 
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posod to be near a particolAr locality up the country in 
Indis^and, in eonaequence of their removal^ the aeknow* 
lodgment was taken before strangers, the Court, under the 
special circumstances, allowed the commission to bo amended 
bj^inserting their names (a). Wbed the CSiristian name of 
either the woman or the man is ^mknown, a oommission 


Oh^ XUI. 
Sectl. ^ 


tn^r issue with the name in blank; but mom than onlinaiy 
care most then bo taken to verify the party by affidavit {by 


Tho person or poraons taking the aeknowledgmont must or 

sign a iQorooraqdum and eortiiieate in the forma preaerilied toln ‘ 
by tbo 84tR section of the Act Tb^^certiiieato^ with an 
affidavit verifying the s%mo, is then p) b9 filed in the Com* ^ 
mon Pleas: and tboreupdb, and dot bofoie (e), the deed will| 
as rospecta tho marriod woman, take ofibet from the time of 
acknowledgment (tC), The acknowledgment may, apjia* 
rently, be taken at any time after execution; and in tho 
case of a diaentmling deed, it neod not precede enrolment («)• 

Whim the certificate and ^davit are inconsistent with 
each other, the Court will nut allow them to be filed (/); 
and thoiuforo, of course, will not permit a cerlificato to be so 
amended as to make it vary from or alter die sense of the 
affidavit (gi). * 


*Whoro the certififato mmly statod the belief of the Com* iMectUo c«r> 
miasioners that the manied woman was of full age at tbd 
date of the acknojvlcdgmont^^nstcad of expressly certifying 
the &ot, it was neverthcluss allowed to bo filed (A); and a 
doseripdon of the woman in the certificate as " Maiy, tho 


(a) /• IS Sa N. & SS7. 

(fr) /• r$ ApftrUm *or Aikttitm, 1 
C. B. 447; 8 IKiwL 4 L. 86; /b rv 
1^9*, ISCXB. 864. 

(«) /Btfy V. A/amcetkt 7 Bxeb. 8 S 0 . 
{A) Suota. 85 Mid Sa 
(•) Sxptuie TSeenur, 1 Jdr. N. & 
S14; 84L. T.Ch. 606; ftAmud 1 Jur. 
N. 6.1184; 7 D« G. M. 4 0. 6S7. 

(/) U ft Dims 4 a n 681. « 

<>j) /a » MUUrd, 5 C. 11 753; S* 


p<trU WiUf^ 9 DowL P. C. S8S; M li 
to iatcriuMotiotiB, cnMn% v oium* 
■i«K in Um bShUvU, /b ft WortAinff- 
IBB, S 0. B. 511; iM, 

436; IHayk, 15 a a 449; Antm. 
16 C. a 574; Si Fatiridffe, 1 Aur, 
K. a 1140; iB irtmut ia tbo juiBi k 
UUl Si Tkrm^, 16 a U 761. 

(5) £9 pirti W^Uii, 6 J<u. N. a 
901. 
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ChAp. ZITL reputed wife of A. E, oUierwiee Mazy S.> epineter ” hae been 
held (t).^ The affidavit ought to be engroesed on 

parchment, but if written on paper will be accepted (iC/ 


0«iunlBalM 
ct Hllwy 


♦TWDfalrttOP 
of BAcriod 

WOOUB. 


The Genecal Rulee )mbluhed by the Court of Commoii 
Pleas in Hilafy Tenni^l8S4» providei that in case of an 
aeknowledgment before ComnuanonerB, one, at least, of such 
Commiasioners shall be a person who is not interested in 
6ie transaction, or concerned therein as attorney, solidtoi'or 
agent, or clerk to any attorney, solicitor or agent so interested 
or concerned : and die CommisiiionerB are to inquire of the 
married woman, se^argtely fiom her husband iftid irom the 
attorney or solicitor cpiployod in the transaction, whether 
any provision is to be made for her in lieu of tbe interest 
which she gives up (Q and if so, are to satisfy themselves 
before taking the acknowledgment that such provision lias 
been made by some deed or writing produced to them; or, 
if not made, then they are to ruquire its tenns to bo reduced 
into writing, and verify the same by thoir signatures; and 
the affidavit (m) (which may be made by one of the Coni* 
miamoncTB, although be bo tho solicitor employed in the 
transaction (n)^ is to be in the form annexod to such Qeneral 
Rules; itod it is only in excoptional eases that strict com* 
pliance with the rules will bo dispeiised with (o). When 
the cortificate is filed, the deed, underi^later Act (p) ceares 
\o be impeachable on the ground of intorost in the parties 
before whom it was acknowlot^ed. 


l<wib«fare 
being died. 


Where a married woman acknowledged a deed before a 


(i) Mx p#fM Pntmei$f 6 C« B. 

4sa 

Sx pane CWf, B C. B. 496; 
tea Ian FoeUr, 7 a B. 194. 

(Q Ae Co taking aa adatnMg’ 
nent from a deaf axul dttmb woBaa, 
7a n ffarper, 6 Maa. k G. 7S1 
(••) Tive afidavH maai ipeak poii* 
tivdy to the hak ei ber iaviag at¬ 
tained majoritr i /a fv Ontritp S Be. 
H7; aad eae parU W^Ue, S lea. 

y. a 901. 

<a)/ar*a(Ao/<4a2,dSe.667| bat 


aee Sa parte /ow JfoUmd, B» 

5 a p. la 

<e) Ss parti Aceao, 3 Hodgea, 12; 
n Nmmak Paek^, L. B. 6C.P. 4S4; 
aad Ke n /jabeffa toward, L. B. 9 
C. P. 347 ; ft Jaka Aekenfi, ik, 
whm tbe a^aoededgB«t wia taken 
abroad. 

(p) 17 k 13 viel a ra The Act fa 
feimapeetiva. BrtJUOfterton, 16 0. 
B. 731; and Snade t. OUartoa, 10 
•BkA. ISO, wUck gava riae W It 
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judge, ftnd the certificate, duly signed, was lost before it was , ChAp. xin. 

lodge^ witii the proper officer for tiie purppee of being filed, - — 

the Court of Common Pldks considered that they had no 
power to direct the judge to make a freA certificate ; and 
expressed no oinnion as to the viJi(fity of su^ a certificate 
if given (;}. It appears, from a suheequent report, that the 

married woman afterwaids reacknowledged the deed (r). 

% 

41ie Court will allow the acknowledgment to be taken ih j&kaewMi- 
consideration of a sum of money actually paid to the married 
woman, if the sum so paid be too small (ag., 4(M.) to form ^ 

the subjeoUof a settlcmont (s); and |he usual inquiry as to 
a provision is unnecessary on a compulsosy sale to a public 
company (t). • * 


When the acknowledgment has been taken abroad, the Aa to I5e affi- 
Court has refused to dispense with an affidavit of verifi* 
cation, sworn and authenticated according to the local law, 
unless it were distincUy shown that great inconvenience 
would result fiom a strict adherence to the ordinary rule (u): 
upon this principle, the Court has received an affidavit sworn 
before a British Consul, upon evidence either that he was, 
according to the Ux Zoct, competent to administer an oath (x), 
or that there was no local authority within reach who pos¬ 
sessed such a power (y): so, also, it has received, under 
sifuilar drcuiustanOM, affidavits sworn before tfie **Pro-» 
visional British Consul at^Uie Society Isles’’(a): tho 
‘'Minister of tlie British Cliapel at Moscow” (a); a “Political 


( 9 ) JU A M^kd Wmim, L. B. 8 

0.r. 611. 

(r) Tj. R 4 Cb. A|X se. 

( 1 ) tf^,6 a R 179. 

(I)/• fv AW, 7 C. & 180. 

(«) In re Oatf/mi, 4 C. R 686 ; 
and wee In n Bbdjr, 0 DovL P. C. 
616; In re PearwaU, 9 DowL P. 0. 
46 } Bm peiie SSWiv, i6iS, 639 j In re 
AAif, 1 Dowi a L. 911; Bn parte 
Wag, i6»d 960; /« w BtmL, 8 0. R 
864 ; Aad wn to the pwii rsedrisff 
ett sAtUvU v«rifjrlag an sduinwlAilf* 
mant Ukou Abrosd, rufivitiwt*ai]ln$ 


fonul defacta, eea re laaidta ffaward, 

L. R 9 C. V. 647;. /ntin Adieirejt, 

& 

In re Barh^, 4 Dowl P. C. 
640. dom not worn to b* ab Aotbo* 
ritr tor tbe goMnl p owq f of a Coq* 
nl. See S* perle BateAmeem, 5 0. D, ^ 

499; Ba parU Oooptr, IIC. R 286. 

<|r) Dorp V. MaUwoad, 8 bUn. S G. 
484; Bn parte Dalg, 9 DowL P. 0. 

88a 

(i) /a re Darfit^, 8 C R 647. 

(«) In ft Pieker^itt, 6 Uao. A G. 
860. 
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Chief Uftgift* 

—— trate at Corfu** (o); and a certified oopj of an Act ^ the 
** Imperial Royal CSfU Tribunal bf Milan" (d); bat it baa 
refused to receive an affidavit sworn before the British 
Minister at Blorence» it not appearing that there was so 
local aathority competent to take the iUBdavit (s). But 
now eveiy British ambassador, envoy, minister, ehargo 
d^afiairesror secretary of embassy or of I^ation, exerciring 
his functions in any foreign country, and every British vice* 
consul, acting consul, proconsul, or consular agent, as well as 
every consul^goneral or consul ozenusing his functions in 
any foroign p l ace , Jk •ompowerod to administer in such 
country or pl^ *^y oath^ or to take any affidavit (/). It 
is not essential that the affidavit* should state where the 
acknowledgment was taken (g). 


Chftp. XHL ^Agent up the country in India" (b); 


Where tbert 
liM been deUj 
lo the 
QuriiSaUe. 


Although several yean may have elapsed since the 
acknowledgment, the Court will, whoio tho mistake has 
orison from inadvortonco, and no person is Ukoly to be pro- 
judioed (k), allow the certificate to bo filed; but will roquiro 
a trash affidavit ({). 


MoiUaf M« 
■nri&smanM 

lotcrest is 
oopjhuUit 


Upon a salo of copyholds, a surrender to tho use of tho 
purchaser, by tho copyholder's wife, wltii his consont, after 
she has been privately examined, will bar her right to fiog* 
bench, if any exist by special custom; aithough, at tho dato 
0 / the surrender, the purrfiaser has no legal estate in the 
premises (k). Upon the sale of her copyhold property, if 
she have the legal estate, the conveyance must be by sur¬ 
render: if her estate be merely equitable, a surrender by 
her and her husband, after she has boeo privately examined, 
is binding as if bor estate were legal (f ); or her equitaUo 


^ («) InnStMt, S K. B. se7. 

(e) H ft Jlwnt, IS C. B 410. 

{tt^Jn n Cfffawrti, Isa a 761 
{$) InfwDwmttf, 7 0. E 111 
{/naaL9Vtcto.4i 
(j) ft Pmfrkfyt. 1 4v. K. E 
1140, 

U)iUA^L.aiCP.6S3. 


(4) Ss fmU Omdntr, 8 C. B B. 
S 41 , Z 4 Z;J%rt Wmc, IsaB 767 . 
{k) 8m W^cd V. lambvik, L Fh. S. 
(0 I a 4 mu. IV, a 74 , a SO; 
hsr numiW toAj bt taken bp m 
Aavaitl, iddimtm T| 
foUins, a Ds 0. SL a Q. 1. 
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estate will pass by a mare deed acknowlodged under the« 
Aet( 4 )k): BO also as regards her equitable estate in customary 
freeholds (n). 


*So, notwithstanding a doubt which has* been outer- 
tained (o)» it is clearly settled thal an acknowledged deed 
will pass a married woman's reversionary interest in the 
pfoeoeds of sale of real estate subject to a trust for sale, bat 
romaining unsold (p); or in money subject to an absolute 
trust for investment in land (g); but not in money to bo 
]aid out iq laiRl, or otherwm (r). her fine, or now her 
acknowledged deod, will bind her fuiufe^ interest and right 
of renewal in renewable lea8ehokls*(s); and her contingent 
remainders (t). But ac^owledgment is essential in order 
to bind her oquitable interest not settled to hor separate 
use: a married woman oeatipi qtuf trud, eoncuiring in, 

but not acknowlo<Iging, the conveyance, upon a purchase 
by her own trustee for sale, is not bound (u). 


Wo have seen that an assignment, merely by the husband, 
of her legal terms for years, is sufficient; but that, as 
respects her equitable chattels real,—^including *ov6n the 
equity of redemption in a legal term mortgaged by her 
husband in her r^ht,—it is prudent to require that she 
shall join in and acknowledge the assignment (x ): and 
when the husband purports to convey, for the continuance 
of tho covorturo, his wife's freeholds, a like precaution 
seems to be requiaito if the l^al estate be outstanding, or 


(«) SMt 77. 

(•) TMnefe T. Iltmiim, IB L. T. 

sia 

(o) ITMg ?• 4 Be O. a 8. 

38B, rapovt«d Oft MMjt v. Atteii, BO 
L. J. N. a IBB, V.^ K. n; 15 Jnr. 
S86 : «ad SB ifUcla fai 16 Jar. yL % 
{I. S14 ; Afid Sag. Stot 940 
(^) Sea J^ejr v. Roper, 4 Sim. 360 •, 
1 Jons, us WOl^ 6Cd, ZL ; PorUe v 
Aiiamo^ B Bm 461 


( 9 ) 3 a 4 WOL IV. a. 74, a. 77. 

W dmiAwklt V. SmMwUk, 5 L. T. 

N.asi 

(r) V. I Tn Uamk, I Jar. N. a 

Bia 

<l) Crt»fi$ e. MidMekm, S Du G. 
M. a G. 1131 ovOTuUns V.*G. Wuwl, 
1 Jor. N. ail33;SK.a3a IBi 
{«) fVtwb V. BoOAMf L K 3 Ck 
A]i. 717. 

{e) SMprdf p. B. 




As toW 

AflknowUilgod 

dood 

bar ruv«nd(»n* 
mry iuUmMt lu 
yrnfOomUid 
sala, So. 


As to hor 
Wrtuii fur 
yam 
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reversion expectant on a term of years created for a 
-limited purpoee (y^. 


In WotihaTT^ v. Pmherton (»), it was held tiiat the estate 
of a feiM eomi, tenanl in tail in posswion, subject to^a 
jointure term, was equitable during Uie joint lives of her¬ 
self and her husband, or daring continuance of the 
term, so as to entitle her to a settlement: the ground of 
this decision being, that the jointure term interposed such^a 
legal estate as enabled the Court to deal with the property 
while it romainod subject to tho term; ^ut it may be 
doubted whether thi^M^ision can be supported. ^ 


CuBoumuw 
uf hU^lMld 
wbou iUi* 
peoMd wiib. 


By the Oist section of tho Act, H is provided, that if a 
husband shall, in consequence of his being a lunatic, idiot, 
or of unsound mind, and whether ho shall have been found 
such by inquisition or not, or shall i^m any other cause be 
incapable of executing a deed or making a smronder of lands 
held by copy of court toll, or if his residence shal) not bo 
known, or bo shall bo in prison, or shall be Hying apart from 
his wife, either by mutual consent (a) or sentence of 
divorce, or in consequence of being transported beyond the 
seas, or tfom any other cause whatsoever, it Hhall bo lawful 
for ilie Court of Common Pleas at WcMninster, by an order 
to be made in a summary way upon the application of th^) 
wife, and upon such evidence as to tho Court shall seem 
meet, to dispense with the concurrence of the husband in 
any case in which his concurrence is required by the act or 
otherwise: and all deeds, Ac., by the wife, pursuant to such 
order, are to be executed, &c., by her, as if B^/enxe eoU ; and 
when executed, &c., sbidl, but without prejudice to the 
husband’s rights as then existing indepondently of the Act, 
bo as good and vaUd as they would have been if ho had 
concurred: but the provision is not to extend to cases in 


(l) IfmMSon V. KentiH^ 4 Dai 1 j Sog. MO. 
ifpnkam V. PemUHe*^ 1 Da 6. 4 8. (a) Ai ko whst couiUkatoi UWng 

S44; WtttMAo* V. C'AtfrteiwrU, 10 ^mtI hf matuAt ouftMot, wm In tt 
Boav. SSA IlitM Jtoffcn, L. It 1 C. P 47. 

(:) 1 D« U. a IS. 444; ttiil 
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whioh the Lord Chancellor, or oUier the persons intrusted 
with ^the Great Seal, or the Court of Chancery, shall he 
prote^r of a settlemenir in lieu of the husband. This 

over-riding Urn 
T'^th sect. (6). It does not appear ft) be so expressed as to 
render acknowledgment by the mailed woman unnecessary, 
although such was probably the intention. The order has 
been made in cases where the husband, having oommitted 
^ act of bankruptcy, has abeconded and gone abroad, and 
has not since been heard of (c) ] even although the wife has 
married sgain ^d); or wher^ he is under transportation for 
felony (e); or is in prison abroad ; or has left for 
Australia, in distress, and with no ii^ntien of returning (p): 
so, whore, although not« lunatic (A), he was in a state of 
complete imbecility (t): so where he was living apart from 
his wife, and refused to concur in conveying property vested 
in her as a trustee (A); or in conveying her own pioperty, 
either at alt (0» or unless part of the purchase-money were 
paid to him (m); but the Court has refused an order in 
cases of, what appeared to be, bis mere temporary absence 
from the country; as whore the wife's affidavit stated that 
he had gone to New Zealand, and when last hecud of, 
employed in a Government ve»cl, and that she believed that 


clause has been held to extend to copyholds, 


Chap. XIXI. 


• (t) Bx ports Skiritf, N. 0. 
23 <. 

( 0 ) fy portf OiU, 1 Bing. N. C. 
161 ; Ea paria St^ f DovL F. G. 
646; £x porte Zhtmjf, S 0. 1^ R 
1765; Sa parla Malme Bod £b port€ 
(Mam, 8 a U R I4S ; Xs parie 
Lardy idid, 87 ; tba oAcUvit moft be 
by the wife bennlf; /» re 
Bntee, 8 Sc. K. R S88 ^ 8 BowL P. 
C. 840 ; £* parU WStiama iMl 7% 
An to enwum, Ac., ride raprS, p 578. 

<^) Mx putie VarmtU, 17 0. R 

m. 

MJfapurU WimbuaA, 8 C. L. R 
840. ^ 

(/) JUAliiHia,4W.K m 
(,) /■ rt KelHf, 18 C. K 107. * 


(A) As to iHisi oride&oc of cxistiDg 
hms^ is soAcfent, ma In rt Tamt^, 
8 C. B» 166 i end eee rt MarpL}/, 5 
Soott, N. R 166 ; 4 Mfeo. A O. 685. 

(0 In rt WcodaU, 8 C. B. 680. 

{k)In rt 4 Mid. k G. 

685. 

<i) Xa parts 8 C. L. R 

149; Inrt Ptrrin, 14 C. B. 420. 

(•1 In rt Woodeoetf 1 C. R 487 $ 
A Trtndrp, 5 W. R 821 For form 
of etdat wifo to ooorsy ber 

own e rt ste, see Ex parU DtfE, 5 Sc. 
N. B 80; bet the C'Mii wiU D(»t 
MUMtloB say (isiticuUr lorn td 
veyoiwa bat wUl oaly give a gsoersl 
DUthority te convey : In rt WtodaX, 
8 C. B. 689. 
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Chif. xin. • ho never intended to return (n ): ea, when it stated* that t}ie 
husband* a seamasL, had gone abroad* and that she hfd not 
heard of him for many years ^d believed him dead* no 
sufficient grounds for such belief being stated (o): so, where 
he was stated to be liv&g separate from his wife, in Londi»n, 
with another woman (j>y 


Woman maj» 
bvackniiw* 
kNi^Jowl 
cuawy gun* 
UD|^iinto> 
ruite» »ai] 


^ And Ac disposing power of a manied woman under Ae 
above Act, is, Ac 8 & 9 Viet a 106, extended to edn- 
iingont and oAer similar intoreste, and to rights of entry ; 
and Ae is also Aoreby enabled to disclium, by an acknow* 
lodged deed ondor^lhp S & 4 WJIL IV. e 74, ai^ estate ov 
interest in tenements qr horeditamonts in England, of sny 
tenuio (g). • 




Harried 

wgriioa 

judioUlIy 

«u|nrat«L 


And by Ae 20 & 21 Viet a 57, her power of disposition 
by an acknowledges! deed is oxtendo<l to her reversionary 
intoreets in poraonalty under any instrument executed after 
Ao 91 st December, 1867, and n«t being a settlement or 
agreement for a sotUoment made on her marriage. As we 
have already seen (r) a roarriod woman, who is judicially 
aeparatod from her husband, has Ae same power of disposi* 
tion over^hor after-acquired property, as if Ae wore a feme 
Bole. » 


Ai (ooMffen* 

m^ki Ilf UffiDf 
lor jmtn b/ 
•xocuton or 
MlAiiiuatra> 
ton. 


* An assignment of leaseholds, or any oAer Aattcl intor^t 
in real estate, by one of several executors or administrator, 
is valid (s); so, also, is an assignment by an executor who 
dies beforo probate; but Ac will must eventually be proved; 
as Ac probate copy is Ae only evidence of Ae appointaient 


(•) Sx parU Gibmortt S G.* B» M7 i 
inn MO, 16 L. N. C. P. 
leS; lAft wo /• n 16 C. B. 

197; AtS/iartirC. B. 176; /an 
Sofkia HoHm, 4 7v. 669, 

(o) £3 parti TagUfft 7 C B. 1« 
Of o wif — tha ofdor voa ap;4iod for 
M « nwftoi ol sviAUBg tbe ttivamiij 
id irorius tb« AaiUi oo 4 moiUv ol 
UtJo* oiul U wua onbttioUy mtu\c, 

furUkvr uvkloAoc : liut (ha iSkUvU 


moot d«tffbo h«r 41 bit and 

aothu ** willow Sx parti 

lie. nasi 

(f) S^pat^Parker, S G. L. B. 
146 ; JU Apurm, 96 L. X 0. P. 66. 

) 600 •ec 44.6 iiul 7 of tbe Act. 

(r) Sapri^ p. la 

it) Sitqaon v. (7a4<er«^ 1 MmU. 
GOO ; Sut^g v.'nomr, 1 Jur. N. 8. 
636 1 olSnued i6> 1068. 
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of tho OEdcntor (Q: but an alignment by a peiBon amiiuing .ciMp. xni. 
to act administrator, and who subeequcR^ly obtains letters 
of adminiatration, is Toid (u). 


By Uie Lands Clauses ConsolidaCion Act, tf, upon tho 
deposit in tiio Bank of the purchaaeimoney or compensation 
agreed or awarded to be paid in respoct of lands purchased 
or taken by tho promotora of the undertaking, tho dWnors qp 
statutoiy owners fail to convey the land upon request, the 
promoters arc authorised to execute a deed-poll, which will 
have all the eflect of a eonvoyaneo by tho owners or statu- 


Power 
promoters of 
poblic nniler* 
tsklnipi to 
oonrujto 

thuniA'lvoH 
npSn Mfnml 
or tlef Atilt of 
ownm 


tory owners (x) : similar powers arc al£^ confen^ upon tho 
promoters of tho undertaking, in^the several events of tho 
owners (y) refusing to edhvey, or failing to make a title, or 


not being diseovorablo (a)» 


Whoro a trustee of an outstanding l<^al estate refuses in Tnviteo bmiKl 
a pliun ease to convoy at tho request of a party entitled to 
a conveyance, ho will, if a bill bo filed agiunst him, bo fixed 
with costs (a): so, where a trustee for sale with tho consent 
of his oertid qus trust, rofusod without sufiidont reason to 
concur in a sale which they had agreed upon, ho was ordered 
to pay tho costs of a suit for bis removal from the trustee¬ 
ship (b): and whore if party has accepted a trust, he cannot, 
ib is conceived, justify his refusal to convey on Qic ground 
that no estate is in fact vested in him. A trustee, however,* 
when required to convey tho^ estate on the ground of the 
trusts having terminated, is entitled to dear and aatialactoiy 
evidence of such being tho fact (c). And ho cannot bo But only hy 
required from time to time to divest himself of different 
parcels of the trust estate, or to convoy by other words and 


(Q Brarfff ▼. gWfw, 8 BSbl S7i 
(w) WiDSk on Sneotora, 6 th eS. 

890; Moivm t. flosMi, S Each. SOS. 
(«) Sm tMt 7& 

(p) Qu^rty whether this tsolndoe 
etetutary owiun. See Fmd uid 
'Were'e lUH. Ctmv. ft. 

(») Seu Mcte. 7S, 77. See, oft 
cnmtmclioti of a cIaimt in a jirivaW 


Ant, rfmilar to the 76 tb ecctioo, Dee 

V. ifendttfeter, Stay, tmd BomndaU 

(m) WilUi^. 4 MyL a Or. 

197 i MamptkU^ w, Jn»fl^SColL34. 
(8) MoM ▼. Chnw, S4 Bmv. 604. 
(e) ▼. Pkippi, 8 Boat. 4S4; 

Soo Ai to a protector ; N«Um« 44 W T. 

Affirt40, Jniittny 8 
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Chip. XIIL 
S«oi 1. 


CoBOormoe 
of mortgage 
abottld M ob- 
Uiood in M- 
▼•jraaco of 
of T9% 
dmpCion. 


MortMM, • 
wbon oouoO to 
coavop. 


• descriptions than thoee hy which the conveymnoe was made 
to himself (d)j aad the same is^ the rule in the ease of a 
mortgage (<Q. 


The conculrence of the mortgagee in the conveyance 
should, where possible, b9 oht^ed, even where the mortgage 
is intended to be kept on foot; fur as a mortgagee with 
several secarities on two difierent estates is entitled to ho{d 
both until full payment of all that is due to him, the 
purchaser of the equity of redemption of one estate may 
have to redeem the mortgage subeisting on die other (s). 

• • 

And a mortgagee eanhob be compelled to re-convey before 
the time fixed for redemption, although he be tendered his 
principal with interest up to that time (/): nor, if the day 
fixed for redemption be allowed to elapse, can he subsequently 
be compelled to convoy without either six months* notice or 
six months' interest piud in advance (p). But an incum¬ 
brancer, although not a party to the contract, may so act as 
to bind himself to concur in a sale of part only of the 
property (A). Whether a stipulation puiporting to postpone 
the mortgagor's right to redeem for a period of twenty 
yean will have that effect seems to ^ve been considered 
doubtful (i). And where a mortgagee hu accepted a tender of 
his principal, interest, and costs from a perAon having a partial 
interest and entitled to redeem, he is bound to convey to 
him the legal estate and to deliver up «the titie deeds, 
although there may be other claimants of ^e equity of 


(d) Ooodton ▼. XZTrim, S Batt. (Vi. 
(«) V. Ifoocttotue, S8 

18 I gVwJgfi T. SS 

Bmv. 341 Smiik, tJHQ. 

a Ja Pmtutl, S asiL 

170; Stibff ▼. 3 Da O. T. a 

Jo. M 5 i And m l 4 i< t. PMdgtttt 
1 Oiff. 443; S Do O. a Jo. 611, 4 
Ktrong COM ; Bwor v. f^wdkt Ia B 
4 B(|. 637 } Xorfdoy ▼. CUpwM, Y.- 
aHftll,16tbMftfeb. 1371 
(/) Srowit r, CWr, 14 8im> 437; 
4fij| comport //tmfinp v. tO 


Jot. K. 8. 871 cin of trait lor 
•ooiriaf the mortgigedoU. 

(g) Ai to the nieeatty of raoh • 
notice d e penSifi g oa ewtoa rather 
theft lev, eee Jft P W M ▼. ZodUar% 10 
Sim. 480, 434 ; ftftd eee XeMe v. 
^wiekiu, L. K. 13 Eq. 171 vhera the 
wU moftthe' intenet VM dfaelloired 
(1) See Cmm t. Jlerjf, Aattjf, S De 
Q.ht a G. 71|{ Jbw V. Jfajr, 13 
Beer. 3)1 

* <i) Opwdff t. D&g, 6 Jv. N. & 
Uni IGIff. 311 
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redemption ; but the conveTanee should in such a case 

reeervy the equities of the other persona interested ^). 

• 

Where a dormant aaaignee in haakruptoj had not been 
consulted as to the sale of part of the estate, and had 
rewnable cause to doubt whether it would be beneficial^ it 
was held, that he could not be compelled to execute the 
conveyance, without a previous reference as to the propriety 
of« the sale (m). 


Chap. xm. 

Saot. L 


is 

banknptcj 
not ooundtod 
aa to MUybeUl 
•nthlod to a 
?«loraaeo aa to 
iCi {iropriatj. 


In* many cases, a conveyance of the l<^[al estate, which Convoraaco 
could not otherwise have been procured without suit, might, MuSt^from 
prior to the*fiist November, 1850, ha>fb been obtained under 
the provisions of the 1 Will IV. fi. 80, the 4 & 6 Will IV. 5 *^ 5 ^ 
c. 23, and the 1 & 2 Vici e. 69. These Acta (n) have been i eoj 
repealed, and thoir principal provisions have boen re-enacted, 
along with considerable additions, by the 13 & 14 Viet 
e 60 (mted as the Trustee Act, 1860). By this Act ( 0 ), as 
amended by the 16 & 16 Viet e. 65, the Lord Chancellor 
sitting in lunacy, (as respects matters within that juris- 
diction (p),) the Court of Chancery, end the load Courts 
of.Lancaster and Durham (as respects lands within the 
palatinate jurisdiction (f), are respectively enabled in the 
several cases of— 


(4) Ptarci T. Morrit, Ij. R« S Kq. 
SfT ; ftffifmed with wiiMoBA, L. fi» 
sot Ap. SS7. 

Ptarn % M9rrUt L. B. S Oh. 
Xp. SS7. 

(m) pwie UndtrkMt S ICoo. k 
A.eso. 

(») Af to the effect oC which, mo 
HiQ 00 IVuiteci, 275, H $tq. i end 
Cooie on Moetsagee, M ed. S59, H 
mq. \ eod Sng. 225. 

( 0 ) See aect 1 for the extended 
meaning given throo^wnt the Act to 
the exproMlou “lende,** **M i ied,** 

*'poMeaed, ** **ooatliigeiit right,*' 

“ coarej," " oonveTmace^** •* tmrt,** 

** touetee," ** lenstle," ** pereon of pn* 
■onnd mlftd," "derluee," *&d 
gagee." The word ** la^ " haa been • 
held to loeludi rent-ehargeA (8eton, 


Sll, JU JlarruoM); ao aangnee of a 
haakropt (Ar /ojw, R 2 Eq. 575),. 
the eiecotrix of a enrvivug trwtee 
<i?e iOti, 24 Beav. 496), tho heir of a 
d a oeeeed aurtgagoe (Ar r'edeneeod, 
8 K. 4 J« 745), and the hmhand of. 
a fane oorert truitoe {Re Wood, 9 T)o 
U. F. 4 Jo. 126), have been behl to 
be^traateea.’* See hfocgan'a Chancery 
Acti and Lewb n Tneta, 6th edition, 
pp. 646, H for oaeea under tUe 
Act; and aeo the Extearion Act, 
18SA 

(p) Which doee not cctoul to laode 
ia IreUad ; /a rt Datita, 6 Mao. 4 
G. 27A The Lorde JuUoee rittlng 
ia lunacy out nake the order; JU 
Wawyl, 2 Do 0. hL 4 Q. 272, and 
MO 16 4 16 Viet 0 . 87, a 14 

{q) HcGt 21. 



584 


KATTSnS RKLITINO TO COHTLSnOK OP POBCIUBB. 


ohMvxni. 

SMtL 


a Iniutie <tf 
infftot, beizkff 
ftinutM or 
BwrtfAgM; 

OTdf 

t«. Waff 

cAit ofjurU* 

flic^flO Of AAt 

to be fboad^ 


or of Iti b^ff 
oDoortAb} 
«U^ of 
Mvoroltrao*' 
Um WHtb» 
mrrlvor} 

or oPlti bdng 
oaeertaiD 
wboUwr Uit 
tnutoe be 
Uvfaff or 
deed; 


or of troirtoe 
dyloff wltbcmi 

M ; 


A lunatic, or person of unsound mind, or infant, heii^ 
seised or possessed of any land upon any trust or 1^ why of 
mortgage (r), or entiUed to any contingent right in any lands 
upon any busti or by way of mortgage ($); 

4 

Or of any person, solely or jointly with any other porson 
or porsons, seised or possessed of any lands upon any trwt, 
tfp entitled to a contingent right in any lands upon any trust, 
being out of the jurisdiction, or not to be found (t ); 


' Orof its being uncertain which of soyon^ poisons jointly 
seised or possessed, of any lands upon any trust was the 
Burviyor (u); ^ c 


Or (where one or more person or persons shall have boon 
seised or possessed of any lands upon any tnist) of its not 
being kngwn whether tho trustee last known to have boon 
seised or possessed be living or dead (x) ] 


Or of any person seised of any lands upon any trust 
having died intestate as to such lands without an heir, or 
having died and ita not being known who is his hoir or 
devisee (y); 


(r) Septi. S *ad 7 : mcm to hmttfar 
TCDdon, IS k ITVkU a 70, ft. Itt. 
Pnr cniMw uixW thcno^aooUoea toft 
JU &mi i am, 4W. B. SS8 ; Rm A r row* 
mtO, 6 W. R 743; M Ormond, 
S De,G. a Jo.349, tod cmv fhtn 
dtod ; JU /Wte**! K a 

343. 

(fi Socti 4 ftod 8. Sea omm dted 
b hit note. eoiti cd proceed- 
ingftvndar thh Aeft ncMkffod naen 
Mfj bj the raortgiffee heonmhg of 
muCTiTnl miiui muet be bmte hj the 
mortffftffee where he li beneSdeSy 
fntoieeted in the piortffftffe nuney; 
JU WhmUr, 1 De O. U. a a. 4M; 
jr< Shesrt, 1 De O. a J. 313;//MUna 
V. PfTTjft 38 U J. Ch. 683: bnt the 
nteoiffftffrw 1ft zmi enUUud to hift cMh 
Ilf t^ipcoraacr cmi of the lannUi;*ii 


eitnte, So PkiBipt, L. & 4 Ol Ap. 
633. tn ftUfpther cneoe the onete miht 
bepeidt^ the martff&ffor; JUStuori, 
M ooprd, So /onoo, S De O. P. a Jth 
664 $ JU Awliy, 1 N. B. 351. 

<l) Sech.3toia flee Ltdowort v. 
CTe wp , 81 Besv. 678; So Jfoo^ ^ 
Bwk*o Wa, Johikft. ia 
MSeet la **UDd,** fn thiiand 
the two ibHowlBg aeotioBft doei not 
bdode “ Tenieholdi; * eee Jh Harvey, 
Setoe, 313 ; bnt lae iU JTimde; 8 W. 
&693; SDd Aft to ft ▼eetbff an 
to l eftWxJdft In the offwlntmeat of 
new hw to ee under the S4tb eeot eee 
JU MmuUPo Trwot, 6 Jv. N. a 880; 
So JMnon'f WiO, 9 Jv. K. a 886 
(«) Beet 14.» 

(y) Sect la Boe KVttt t. Qroam, 
3 Jnr. K. a IO 77 . 
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Or of lands being aubjeet to a contingent ri^i in any 
unbom pcTBon or class o^ persona, vrbo,^ipon coming into 
existence, would, in loapoct thereof, become seiaeil or pos¬ 
ses^ of such lands upon any trust (s); 

« 

X)v of a person jointly or solely smseil or poesossod of any 
lands, or entitled to a contingent right therein, upon any 
itnist, being demanded by a person cutitlod to lequire a con¬ 
veyance, aasigmuent, or release of tlie same ivspcctivcly, or 
hw agent, to convey, release, or asnign tlio saiue, but wilfully 
refusing or ncgKciing to convey or assign tlsc said laniis (a) 
for the space of twenty-eight days i&at after such de¬ 
mand (/>):—to make an^otder vesting such lanris in sucli 
person or poi'scna in such manner and for sucli estate, or 
I'eloaBing the lands subject to such contingent right tlicio- 
fiom, or disposing of the aaino, as iho Court shall direct; 
and Uie oixler is in itself to operate as an assurance. 

And where any mortgagee shall have diod without havbig 
entemi into the possession, or into the receipt of tho ronts 
and profits (e) of the murtgagc<l lauds, ami the money du{ 
in i*cspcct of tlie mortgage slial) have liecn x>aid to^ j>crKoii 
entitled to receive the^Homo, or stich laMUmentioncd 2)011(011 
idiall consent to an order for the reconvoyaneo of such laiidH, 
IM Couil may mak^ an onler ^*csUng sucli lands in siieh 
person or poi'sons, in sudi manner, and for sneh osiaW as 
the (Jouiir sliall lUrect, in caso^ 


chAp. xin. 

Sect. 1. 

cr of ojotln. 
g«nt rtjAt 
MlnedUm* 
sUeTiy unboru 
irwtof; 

or <il tnutotf 
refiMUiS fo 
oimvey, An; 


llink* A TOtUl^g 

at reloMlu 
tuUvr, wfaTco 

M An AHKIir* 


Aore. 


.tfiil limy, 

un<ler certMii 

cinnuiiitAnoi**, 
iiuikoA voetlii); 
imlur in ru' 
«|i 0 Ct of intirt* 
bode in 

I'.VA'M 


An heir or devisee of sndi moitgagoc shall 1>c out of Uic ],uirur<io 
JuriKdiction, ov cannot he found (*t ); 

ilicUoii f>j* iH»t 

Or on licir or devisee of such mortgagee shall, upon a 
demaud by a jkuwju entitles,! to nsjini*u a conveyanci? of * **'^ 




H7> Bw.-t. IS. 

“Or iri r**l( 
riyht, '* Mcma 

(A) Ifi a H VUL a ». i, 
liijf All 17 ind 18 of fonucr Act { va 
widdi mo Homftn r, 11 Ucav, 

lao. 


(p) S«Ti. ID. A»«r MV* rt 

1 'iv 1;. u. a u. ^ t n. 
ifrt^iUy ^7 U J. K. 8. tub.) S(IA. 

^•7) 8co Mtufyitjr 

Ico'i Trntt^, G,W.. 

IL 18J ; Rt 


rok 2L 
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XTII. 
Sect 1. 


or of iiirvlvor 
of veveral Uo* 
vImcv bdng 
uuktuiwn ^ 

or of ftM IkHiijf 
uucuHjuo 
wbcibcjr liulr 
or Mirvivlii^ 
(lovUeo 1 m 
aIivo;. 

or of no Uuir 
or dovlKu* 

usiitbi^or 
bdiig kuo>Mi4 


Court tiiAy 

)>crwm to enn- 
vcy, &<*., iu- 

RtOtll of 

mokin^r 
venting union 


Am U* cujiy* 
liuldM. 


fiuch laiBbt, or bin agent, having stateil in wilting that he 
will not convey the name; or aball not convey the sainci foi‘ 
the a^iace of twonty^cight ilayH»ncxt after a pi-oper deed for 
conveying Huch Inmlx nhall have Ikxti tendered to him by a 
licreon entitlefl afofcHaid, or Mh ngcut; ^ 

Or it h]iaU tiiiccrlUin wliieli of beveral devhK;i*e of Riicb 
niorig^^ot) was the Hurvivur; 

i 

Or it Khali be nneentaia an to the muvivor of several 
doviKoiM of Kucb mortgagee, or na to the heir of aucli mort* 
gageo, whether he Iw living or deal; ^ 

/f . . • 

Ur KUch inoiigagcf ahall ha^‘e died iutevtato as to buch 
lauda, and without au Heir; or ahall have died, and it ahall 
not be known who ia hia heir or doviaco (e); 


And the older U itaclf to Lave the eObet of en 
assurance (/). 

And the Conii may, in every ease, instead of making a 
vesting or 1*61 easing older, appoint a person to make a con¬ 
veyance, assigninont, release, or dispoBitiun of the lands or 
'contingent intcroHt; which, when < 1 nly luaflo, ia to liavo the 
ciri^cfc uT a veHting or n*lea^*ing on lor (y). 

I 

As n*sp(*cU copyhold or cnstoinary lands, a vi^sting outer, 
if made with tlie constant of Uie loni or lady of the manor, 
is .Huflieient to pass the lands %vithout snrivnder or admit¬ 
tance; and it appeaix that in piuctibe such consent is 
always m|uirwl hy tiie (^ourt (A); and wheio it appoints a 


{r) See Re MiiKhin'e Hita/e, 2 W. 
1117». 

{/) Ik vtB held ihafe IIm Cutiri 
CAUDoi under thno |i«uviinoik« veek tlie 
lu^ wtake, sobjuck to redcvpUoo, in 
lUc adnilnUtrator of an iatoftato uort- 
)*i 4 (uo m foe, S'hoee bdr h unknmm, 
the debt rvi&aiaiDg iui|ield : lU Utif* 
riet, 9 UiL lie; but thie hw boi*n 
overruled i £e Roden, I Do O. If. A U. 
67 1 AVvyV 5 Oe Q. A Su. 

«4fr 


(y) Soct. 2a. Viw form of cuu* 
veyaiicu, ko £4 paiie £otejf, 6 Sim. 
395 ; aisl ae to Uiu form cf order, bco 
Seton, 794, 799. 

(A) See Cbojxr ▼. Jonei, 2 Jor. K. S. 
59 ; ho mu<t eilluT i^'pear aud cuu- 
Bvtit, or jtve a certiflento of cooeent; 
which auet bo I'eriAod by effidarit, 
S. C .; and eco Ajftee^, Cbr, 17 Beav. 
BU; uad f» <Mper v, /enew, «4f 



MATTKB^ RKLATIXa TO COMPJ^CTIOX OF ri7RClIA5E, 


6«7 


pci'son to GODvoy Hudi laiuK tmch person may do all acts CUp. XTii. 
and exMuto all instmiiientA foi* tlie of completing 

tljc aiMumneo (/), aud wldcb ?m*u to In.* oHl'ctivc acconlingly, 


And M'luoo any <U*enH) nhall liu iimdo lyaify (Vmii of 
Equity lor tlie H[>ociHc puifonnanco of a contiact coac<*min^ parUu vu 
any lan(b, or for tli« partition or exchange of any lan<ln, or 
gonomlly when any (Icciiic dial 11 to ma*lo for the conveyance* ftuy 

or aHHigniucnt of any lands, either in cases arising out of dHc |iur* 
the doctiiuo of election or othenvisCi such Court x^\^y du- 
claio that any ofathe paitics to tlic suit ai^e Uaistccs of such 
lands, or any ]^>art thereof, within the ^ucaning of the Act: 
or may dcclai'o, co 4 cci*zung the intai'oAa of uuhom peiaom 
who might claim under any party to such suit, or under Uio 


will or volujitaiy settlement of any person deceased who 
was during his lifetime a party to the contiact oi* tinns* 
actions conciuiiing which such decree is made, that such 
iutomts of imhovii pci'sons tuv the interests of pciaous 
wim, upon coming into cxbtencc, would bo tiustcca within 
iho meaning of the Act: and thereupon the estates, nglits, 
At)d interests of such lioru or unborn, may be dealt 

with by Older tm<l<u* the Act (/t*); and hy the Partition Act, 
i<S0S (/), the Court ina;^ uuikv. a similar ihTlamtion, wlietv 
in snits for gvirtition it dihi.*ts a nde, insU'ad of a division 
ol^io piu^HTty, • 


Ibiduv the liiviik^npUy Act, IHUI, whri’u the Isinkrupt Winwintoiw 
was us tnislre M*ised, posHVKscil of, or cjititle<| ici iiuy n*al baulirnj*u 
or 2)ei*sonal cstaU*, the lioni ('haiicellor had jxiwei* on the 
]>eliiiDn of ilie 2>€rson entitled in posscf»Ion to the ixHX'ijd 
of the rents, ic., to order a conveymcc or transfor by the 
assignees upon the tiusts subsisting at the cUtc of the 
bankruptcy (m). This enactment had no application wheru 
the property was vested in the bankrupt as a bare tiiistcc, 
and consequently cbd not pass to his assignees; and the 

* («)8m 94 k S: Vii-i. « 111 

(4) 6Mt SO. O. 

(0 SI a S) th 40, a. 7- 
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MATTEaS JIELATINO TO COMPLETION OF PUBCHASE. 


(?bap. Xlir. 
Bout 1. 

iriicl«r Bio 
rccuiit Act 


l'uri.uii lOlc* 
*^bU<inM matlo 
«:vi<U»iiuu of 
f (CtM 

if order mmIq 
(!i«lvoik 

r 


No CHcllOAt C»f 
tniKt juid 
iDcn'ttotge 
eHtatA 


% 

StAnii* diiiy nil 
vvAifkj; 01*11019. 


iuci*g fact of bM\knipicy wan in Houie caaca held an insuffi* 
cicnit groun<l fut* appoint! nj; a new tnistoo in hie atoad 
tinder tlio Trustee Act, 1850 \u). But tutdor the Bank^ 
inptcy Act of 18G9, the opei^tion of the^ S2nd section of 
the Act, 18.30, in extended ho as to authomoethe 

C.^oint of Chancery to appoint a new truKtec in subetitution 
lur the liajikrupt (whether voluntarily iiytigning or not) in 
rciiHc^s wtierc it appcaiN expedient to do ho (o). 

And under the TrtisicK^ Act (fi), whenoN'er an otxior nhall 

\k made for tho pnrpoHo of eonveyiug uv aaNigninj; any 

livndM, or of ixdeiudiig or disposing of any contingent right, 

and .shall ho foimdod«on an alk^gation of tho pei^nal inca- 

[locity of a tniNtcc or inortgagec^ or on an allegation Uiat a 

trustee or tho heir or devisee of a mortgagee ts out of the 

jurisdiction, or cannot lie found, or tliat it is uncertain which 

♦ 

of sovoial trustees or which of several devisees of a mart* 
gageo was tho survivor, or whether the last trustee or the 
heir or last surviving devisee of a mortgagee ho living or 
deml, or on an allegation that any truHtco w luoi'tgagec has 
ilicnl intestattf without on heir, or hns dietl, an<l it is not 
• known who is iijs heir or devisee, thou in any of such cases 
Ibo fact of an onler heiiig iiia^le sneh an allegation 
Hliall bo conchisivo evidence of tiic aiattci* ho alleged, in any 
Coiui of I^aw or Eijuity, u^wn any ({yestion as to tho Ig^al 
vaUdity of tho order; hut tluH is not to prevent the Court 
fixsn directing a leconvcyancc, kc., if tho order is shown to 
have liecn improperly ohtaineiL 

And a suliscquent section (q) re*onacts tlio 3rd and 5tii 
sections of 4 & 5 Will IV. a 23, prev^ting the escheat of 
pi*opoiiy held upon trust or mortgage. 

I)y seetiun 13 of 15 & 18 Viet, a 5.1, vesting and releasing 
'onlei's, opcmtijig as conveyances, ain siihjccted to stamp 
duty as such. 

(«) (p) Suet 44 : thorn jirovliiiotu m 

Luttoc//arn« t. //orrU, S9 B«*v. 107. to ovkloDCo* do uot M«m to opply to 

(o) 32 k 33 Vki 0 . 71, a. 117 ; po& onl«r« by tbo r«lotio»U Covti. 
CboMki V. Broolttf L. TL IS Bq. SI. ()) Soei 46. 



KAITRIW RKTATiya TO CCyPLETTOX OF rURr^TIASR 


It was observed, in tlie two fiiRt cflitions of tliU work, 
that the words "trust” anjjl "trustee” tJf dofine<l in tho 
interpietation clauso of the Act, would incluile the case of a 
vendor who had ontci'ed into a valid a^id sul»Uting contract 
for sale, or his reprcsoiitativcK; but that the 3 ()Uj section (r) 
seemed to show t))at it is not intendeil that a vendor's 
interests shall be dealt with under the Act, unlca^ tboi'u 
have been a decree for specific performance, or on exprosH* 
declaVation of trust (h): and ibis has since \iwn ho ilc^ 
cided (/): uor di»os the Act cuablo tiie Court to vent in a 
piii^cbaser of Jeanlbolds fi*om a moitgn^Oo wiUi a jsjwor of 
Kale, a nominal ii3vcrKion left in the moA^fagor, w)ien Uio 
luoiigago contaum a inere^ covenant that upon a sale licing 
niarle tho mortgagor will asmgu tho reveivion os the pur- 
chaser umy miuii'e (»): but it is concuiveil that it is otht>r- 
wise, wlicin there is the t»ual express declaration of trust 
of tho iiouiinal i^e version (j'). 


Whore, however, on a sale of copyholds, tho vendor ba«1 
I'occived the purehase-money and covenanted with tlie pur¬ 
chaser for tho Humuuler of ibo pro[K*ity, but diofi lN3foi*o 
any sn ii-cndtir was iiia<le, tlie CouH hold on peUiitsi that tho 
customary heir, who wai|Under disability, was a tnistoo for 
the purchaser, and appiunted a person to convey on his 
la'IuTlf (//); an<l in one caw*, wheiv a vendor to a railway 
company of land %vithin theii* couipulsovy jiowei's died 1»c- 
foio the title was accepted, his infant devisee was lirhl to 


(i*) Citud p. SS7. 

{«) B«a JU 17 7«> T. S31, 

V.-C. K. a ; uul uiKVer I frOI. 
IV« c so, £b jiarte 11 Sira. 

51; Jlf Wcefhfiff, 4 Jnr. N. S. 707 ; 
V. 0 W. n. 949. 

(f) JU ClarpeHfer, Kikj, 41$ ; asd 
MO IfeSifrt, 0 llx 289: Mtd m1» 

luntUios le & 17 V<rk e. 70, ». 122; 
Ahcl mo He UVn/rNj^ ftntt Oeit v. MmU 

ftu.1 o$M citoil, 

flotoa $92. 

(m) 22 T 4. J. (I1. 94$. 

Il If f»lnsoilrtr tlust V» (*. Wffml 


in tliU CM (hm Koj, 420), m if llicixj 
luul boon Au ox\mm dudoAU<iii nf 
tniKt, irifrttfail of a mere agrcctovni tu 
.mdjjiL 

(/>> 8eo DavC fVini'. vnl. ii. 5$9, 
.>^90, imit Jlf. 6 W. U. 

5$S ; Init neo reniarldt of V.'C. WfNxI, 
K»y, 420. 

(jf) He VHHtmy, T* R. 5 C9i. Ap. 72, 
Alul mo tfe Crrme*$ murigugo, K Jt. 
] 3 Kaj. 90, wImito a Himibi* (ir<U*r W4<< 
Bublu Ajpuftfi A lonrtpi^ir w1i<» irfiu iil 


.)S9 

ChAp. X11L 
Sect 1. 


iBteroitrt <»f 
rcutlnr, Ikiw 
Cat cA^iAbU* «>f 
buingf desU 
wUh iimlcr 
Ac^ 


Omst wIk'Ni 
wiUi*Mki hiiit 

the vuufl«»r or 
liiff )ivlr \i X* 
liven held a 
truifkov ft»r ihu 
iHUvfiAwr. 
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MATTKRa RELATINO TO OOMPLCTION OF PURCHAHK. 

he a iiiuitao luulcr th« Act, aud a vbnting order was obtained 
on petition, witli^iut any bill having been filed {•). • 

In onn ease, wbeiv fk vendor, after tender of a conveyance 
Hcttlc«l by Iho judgiv ivCusihI either to convoy or to receive 
the ptnvl last*-money, l!o was <lec}a]'od a tntstee wiUiiii the 
lut^aning of ilte TnisttH* Acts: anti, on the pui'chascr paying 
piiivliAse-iuoney iiitti < Voiii, his RolicibH* was to execute 
tlic conveyarice for tlie vendor (''). 

AVliciv, on a of copyholtK the vcmhir covenantetl to 
siantl Hcisetl th^r^o^ in trust for the puiThaAer, until iho 
Hurreiidov should Ixi iuat(t\ he was hold bi lie a constructive 
tiTistoo M*ithin the Acts, without hill filed (h): so, also, the 
heir of a vendin'who ditnl U^foi'c completion of a compulsory 
sale to a railway company (r): so, wliei'u an cHpiitable rever¬ 
sionary inUnvst in ival estate )ia«l \xfci\ sold and aHsigncil to 
the purchaser, ilii* legal intei'cst, which had lieeii Itnpi'ojxnly 
oonvi^y^nl hi the vcmlor, m'as, without suit, vested in the 
]uui;llaser (*/): so, where a iestattir diivcted liLs executors 
,to sell and apply the proceeds, and afterwai'ds himself con- 
ti*acioih ^ his heir was declanNl a trustee of the 
outstanding legal estate (r). ^ 

In a well-drawn moiigago, the power of sale usually pro- 
viilcs that, if exercised by any poison not seised of the legal 
estate, the person in whom the legal estate shall be veste<l 
shall coTvvey as the |H^r8on exercising the power shall direct. 
The effect of such a proA’ision is to make the person sclsofl 
of th<» legal estate a Inisteo for the p^tit^ entitled to tlin 
mortgage money: but, even without it^ the cxeentom of a 
innrtgagiHi may obtain a vesting'oiiler os to the legal estate 

(0 lU 11V//, J* U. 15 1S7i, vK€i« Uivru c1<k» niA ivpimt i«> 

7S ; arri r/infrt ir]icth«f hjivu liuai miicL & oivuQAUt. 

wUli Rf Vnr^tittr, tthS (r) Rt Rnutlf, IS Jar. N. K. SS4 ; 

(a) Worrrmtfr v. iWrr, V.*C^ K* and ctmt|Aru Itt Lowr/s WUt, L. )L 
cIUhI SSi 2 sibl Hou Ax f/^rie 15 Ntf|. U. 

4 n« Cl. A1. a Cl. C37. (rO R€ Wifkhttm, IS W. R. 5SS. 

ik) Jfe 6 W. n. 536 | (r) Re S W. E. 336. 

and M!C Rt L. 11.5 Ch. Ap., 



KATTRUH REfATJ.Vn TO CHiMPl.KTIOX OK PaiWTIASK, 

which hAs dcdcendeil to liui huir; and ihin^ wiictiicv the 
)uort^igce lias or not ey^tcretl into pi»#ie 8 Nion {f). 

Wc may hove remai'k tliat the ppwer of conveying the 
legal entaU^ whicli U given by the 37 & 3H V^ict a 7H (y), 
to the legal personal repiv^wmiativi's^of a mortgagee or 
tniatco will, in ganc^h falling within the Ktatute, jvjuler it 
imneccMHaiy to apj>ly for a venting oiiler nmler the TrimW* 
Act 

Wo may alH<f inmork tliat in a foijucloHum nuit by an 
equitable mortgagee, tho in inakfng the (1601*00 abno* 
lute, may (uld a dec 1 amt[im that II le moitgagor in a truKtoo 
for tho uioJigagiMs and iiiako a viMtiiig on lor (A); w>, in a 
partition suit, an infant may 1 m) declanHl a inintij within 
tho ActH of any entato and intvn^xt V(»sUhI in In in, in nifch 
pirUiinH a«( aiv. alloltHl in K(*vvmlly bi (he uMkt 
cenem (^). 


( 2 .) Ah to thr diHch/uyfi of hica}nb$H(}WH, 

Until the conveyance is executed by all necessary parties, 
tho vendor lemaina liable in respect to all defecta in title. 
He must, for instance, refund the pnrchaac*monoy, if the 
purchaser having paid it, oven although Iiavin taken 
possession, bo encted by an a< 1 versc claimant (i). So, if 
ineimibrancos ho d^scovorod, he must dischaigo Ihuui, or the 
puiehasor himself may (lay them ofl' out of tho niqmid 
purchasc-inoncy (if any) (/): an<l a j)e!*son to whom tho 


(/) Si'v Rr Sh’ttfr'i 7W</, 4 W. n. 
701, under Um Oth wctimi; Re 
Ktrier, 11 W. R. 62. under the 16th 
nocUmi; Re RotM$ Truat, 1 Ue C, 
M. a (h 6? ; Re Mm TthmI, 6 W% R. 
481i^ miiWr the lOth 
0/1 8ee eecti. 4 nsil S; >uh1 rkte 
ittfmi, la 

(6) Lefkmere ▼. Ciump <K>i. 9). 3s 
Bmy. 018 ; a a (Nu 3). 31 Bmv. 
678; bnt m Rmitk v. Jtoneker, 1 
Hm. a Giff. 72. 


ih Bowm V. Wrltjki, i Iht Cl. k H 

236; aiirl«« 31 a 32 Yui. r. 4ci, h. d. 

ae hi laliM luidur (]»•< l'ariUii»it 

(i ) CVi>9it T. 6 T. U. 

V. 3 TVm. k l\ 162; 

Jenn v. Rjpfe, 6 l^ink 488, 401; 
Aehrjr v. Ktm, 1 Vcni. 472 ; Sii^. 
649 ; JKwr whun; the evCitinn in o/U r 

iMivvyeiKV, Awi v. 2 

(*ni, 304. 

(a Stig. 662. 


m 

(Jhftp. XTlf. 
24ect 1. 


Powur of h’jflil 
jN'i'Minal rv- 
jireiknitiUiviM 
t*i con vuy 
uiMitfr37 a 38 
Vui.«. 78. 
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vonvuyiuwv 
vsociiU.%1. 


.\* ill («ueo(*»- 
f<l*m duty. . 


HATTZBS KRLATING TO COMPtTOON OF PTJBC«ABB. 

YODdor has, for valnablc coouderatioB and without notice of 
any particular incunihrance, assigned the unpaid puichase- 
money, takes subj^t to the purchaser’s right so to apply 
the same (t» 0 : but the purchaser, of course, cannot lYtain 
any paH of it as rui intkmnity i^nst a contingent ehar^, 
against which, he has agree<l to accept the vendor’s eovu- 
nant O’X 

• 

it is concinvcd tliat, fur the puipose of the above ni1es, 
nieiu execution of the conveyance by a inarried woman in 
insutticiont; for she has still a loom* jXfnifrntiw: and that 
until acknowleilgitH*nt,by her, the vendor’s liability to* din- 
cliaigi' incumluaneoH, or make g«x>d dofects in title, con^ 
tinucs to subsist: but UitH liability, it is conceived, docs not 
NuliHiHt lictwoon acknowlcnlgtiient and the filing (»f tlic 
coiiiticato; iuasiuucli ah it may U* fih'tl by the grantee. 

And in some cAses, a ptiivUss^a’ may, even atler the c(Si- 
veyaiufe is exi*ciit4'<), n*tain, otit of unjsiid pnieliJMe-money, 
the Anumui uf ineiniihiaiKVK wliirh llu*n ooiiie Ut his kiunv- 
h^lgi* (u). An<i A puttliAM*!', with notice of an inouiidnnnco 
which he iTitomlH Ui Is* dischaigi**I,should take CAiv that tiiis 
' IS dums or thatsatlsfact4>i3' siHfurity for its lH*Iiigdone is given 
to liim U^foiv lie pays Imk money. Wheiv, on a sale by the 
(.’unit, a ptircliaKor, wiili knowhslge of an inciinilutince, au>' 
without waiting to liave hw rt^juiKitiuiis in I’cspect of it 
answemi, acccptc<l the title and took his conveyance, it wok 
hoI<l that he was not entitled to look to the puixsliaHe^money, 
which ho hail paid into CouH, as available for the ilischaigi^ 
i»f the incniiibmno.' (/i). 

The Succc^ssiuu Duly Act (</) lias given rise to sevonl rpics* 
lions in cunnootion with tlic pivscnt subject. Tlic fimt wd 
most iuipoiiant nno is, whether where land is in sc^ttlemcnt, 

U) Isrvy S Hill. 4U (v) VMe Ch^iUr XIV. 

V. loni Ao’SArt/ </») Miftfr v. /VifWw, Z J«r. N. 5. 

*4 A inu*i44e^ («nu Ki|. 7S. 

»!. 'I. HI Ifl* 17 Vlctc. Cl. 
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KATTKRA RRLAma tO CmiPLJPnOX or PURCHASE, 

f. //., limited to A. for life, with remainder to B. in fee, 0bftp.xill. 

and A. and R unite in selling the fee simple, the land will,_ 

in the^hands of tho puiuhaBer, he subject^ succession duty 
at the time at vliich R's estate in remainder would have 
become an estate in possession, ha<^ no sale ]^n effected. 

Tliis scorns dearly the case, if tiic |ale is eff^ted by means 
of tho concurrence of the I'cmaindeiuian, as above supposed; 
but not whoi'e the sate is made in exercise of a power over¬ 
riding tile IbnitationH (r). Ihcn comes the question, how, 
in the case above snpiKwcHl, the <luty must \xs borne as 
Ix^twcon tho vtmdom anfl the pnrcliafk.'r. If the purcliascr, 
when ho anteretl inb» the con tract,, hiul no notice of tlm 
Htate of tlie titUs it n*asona}»1y«clea)*that he; can insist 
on tho duty Isnng bona* by Uu*^*endom; and oven if he 
)s>ughi witli notice of the propotiy l)cing in sottleoicnt, it 
seems to Iw doubtful whetlior if, as is usually the case, tlic 
contract were one entii'o contract for the pureliaso of the f<io 
simple in possession—an distingiitHhed from s(*parato con- 
tiacts for the piircliasi^ u( the sci>aiatc intei'esiA which in 
tlie aggii'gale make up tlie fvo simple—the veiidom might 
not still l>e nH^uhtst todischaige the duty. But if apuitrhnser 
contiuct for a it; vet's ionary tnton*Ht, as such, lie must lie 
pivsimiod to do so with a kiiowlefigu that he isdniying a 
propiuiy wliioh is /xViiifJ iV siibjt*ct to the duty; and in 
^di a case he ca^ot (n), in the aliseiice of an expit^ss 
slip Illation Ui the contnuy in the contract, lo^pure tho 
iTiulor to dischai'ge it (i ): and it is conceived that he may 
I>e called uixni to covenant to pay it when due, and to in¬ 
demnify the vendor against it, It has been held tliat no 
duty binds the land in the han(.lH of a purchaser under a 
jxnyer of i^le, in I'ospect of the extinction of an annual 
chaigc, even although not ovomddvn hy the power (w). 

8eo 41 rrff r. fMe, IS I*. J. 181 

{») Coojtff V. Tifttift 88 Urftv. 1P4; («) t. M(WkK$f Ji. R. fl 

leid rith |>. 877. J&i. 818, iff<L L. B, 8 CIl Ap. GOI ; 

{i) and oaiwfaUr SotmiuI r, km LorH Uittherfff'i judgmoi^ which 
Atxkff, 8 Shfl. 488; 8 Kxm. k "SI, U iwtod cntMy nn tho 48ihl iwrtimi, 

781 ; Bfi$i v. Putitcm, 7 Boftv. 40 i atktl «1 *wk ni>t arIvrH to the Rth wctii*!*. 

JMa r, Frrfht9ii» 1 B. A H 891 1 fVi^- 
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MATT«aS RKTATTKO TO C'OMPT.KTION OF TORCTlAfiE. 


Chtp. xnL 
8«ot 2. 

Aj to timber. 


Afl to trust 
osUtei tcbUkI 
in inuiteee * 
Mforontiy ti 
ftoanluW 
owtwra. 


ImpUed 
pUMtio&M 
ponhiio* 
nion*7 hf 
purehMer of 
equity of re* 
dmiwoQ in 

jjORAearfnu* 


Qnletns timlot 
2 A 2 Vict 
c. 11. 


In piu'chaHiJig an estate coiuprisetl in a past Ruccesbion, 
and whidi has tindier upon it» tlie futiae liability to saceeK* 
aton duty, under the 23rd section of the Act in respect of 
monies to be i‘ecGive<l Atnu sales of timliov, should 

lie home in hiind: it is ccmadvcHl that in sncli a case the 
vendor is to pn)(m'u an assosBiiient of such future 

liability, and to ]uvy the amount of tlic assessment Of 
couise he must produce a proper dischai^gc for the duty, 
if any, wliicli has become due in respect of sale of Uie timber 
cut by him prior to the coiitiact 

% 

Wliero, as is connaortly thn case upon a puroh^ or loan 
by ti*uHieos, tlio eonve/anco or niort^^o^ U taken in their 
names as joint tenants, wiiliout ifisclosin^ the trust, and 
death occurs, a difficulty is soiiivtiuuiH oxt>erienccd inpi'oc- 
ticc, hy roason of Uie provision in Uio 3iil motion of the 
Act; under which the acciuur of interost by sundvoiship, 
by roason of the death of a joint-tenant, confem a siiccession 
oil the Rurx'ivoiu. In such a case, the disclosure of tlio 
trust may often be the only mode of satisfying a pui*ehaser 
who persists in itMiniring to be assnivil that no duty is 
payable. 

ft 

Where a puisne incumbrancer conbacted for the purchase 
of the estate free from incumbrances, afrd took poasessioTTi 
but did not pay his purchase^money, and afterwards bought 
in a prior incumbrance, it was held that he must, as in favour 
of the vendor's representatives, be considered to have applied 
the purchasc-monoy, on the day on wliich ho took pos¬ 
session, bAvaixls satisfaciion of the incumltranccs, ricooiv/i'u/; 
fo thfir /tnoniifx (•/*): but this decisuin was rovcise<l (y). 

• The 2 & 3 Vict. c. 11* H. 10,prov5clotl for the registration of 
a qt( ief and the discliai^ of the Crown debtor or accountant 
from all HubsiHting and ftituro liability to iho Crown, except 
as to the rents and covenants in loascH; and now, under the 

(i) Ortfnmod v. TWylnr, 14 Sim. (y) Att.-Gctt, r. OfJt, 3 U. U ('. 
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S3 ti 24 Viet c. 115, »aiiirfkction of ft rcgi»tere<1 Crown 
dol>t<nfty bo entered up 1^ tlic RegiNtror, npon ft cortiiicfttc 
of tbo OommisMonerB, or of the princijiaJ iMeov i*f the public 
departuient holding the lidnd, licjn^ filetl. 


CbH>. xni. 

Sect ft 


Tlic ijftnilH CiftUReH f'OasolidaiiiAi Act, 1H45, cnahlea pw>- 

* iDounibreocoH 

motci*H of undertftkingH to diKpeiiHe with the conciuivnco of undur tbe 
incumbmneers who rofuse to receive their money, or*to 
rolease, or who cannot make out a Hatiafactovy title («): and 
also provides for cases where jiart only of incumbcreil landK 
is iiK]uircd forHhe pui|H>HeR of the undertaking. 


(3.) Aa fo lUthiliif/ h to of 

Mince the two earlier ediliitnn of Uiih work, tiuox) have 
lieen two important enactments, which have iiiatcnolly 
afiocted the law as to the lialiility of a puithaser from 
imstcuH to HOC to the application of his pnvchaHe-niuncy. 


Am U> liftlitIUy 

iif (uircliMir 
fruiu inutwM 

to N(RI to 

(4i|4l49»tii»u of 

yiirclkAw 

moiwy. 


By Lord St. LeonaixU' Act, 22 & 23 Vick c. 23, it is Si 
provided timt the 2tond fide payment to, and the receipt of, Aci 
any person to whom any purc/mA^ or vioHgage money shall be 
payable, upon any express or implie^l trust, shall effectually 
diRchatgo the person paying the aame from seeing to the 
application or being aaswetable for the misapplication 
thcroof; unless the contraiy shall l»e expressly declared hy 
tlie instrinncnt creating the tinist or security.** 


liy Loiil (•rftna’orth*s Act, 23 & 24 Viet c. 1+5, h. 23, it is 
providoil that ^*t1ic I'eoeipts in \n'iting of any iinstct's or 
tviistoo for avgvumt'g payable to them or him, by ivason or 
in cxorciHcbf any trasts or |>owein n^ixmcsl or vi^stoi] in them 
or him, shall be Kidliciimt discharges fm* the money theiviil 
e.xpressod to Iw ivceivetl; and shall ellectually uxonciato the 
pei'soas liftylng such money from seeing to tlie ft{)pIication 


J«ord rVan* 
trorih'fl Aci. 


(•) i. H $et£, ; 11 .^, W arj. 
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m 

cbj^xin 
Seek! 


3 lvniwkfi 
iiti lUtutory 
powvra. 


I*ui‘glknM9r*ii 
cx«n|>tkm 
frtnn UftMlUy 
to lio Uaied 
by intoiition 
of Mitbor of 
tnwt. 


Aft viUur 
oxpre m l ot 
implied* 


thereof, or from being answerable for any loss or niisappliea* 

• tion thereof;*’ bnt^thc powers pven by the Act may bo 
negativofl by express declaration, afad are restricted to instru- 
lacntH executed after the 88th August, 1860. 

Tlicsc statutoiy powcif (which, it udil be obsciwed, aio 
iiioto coniprehoDsivc in the latter tlian in tho former sta** 
tute) have iov the future, in cases &lling within tlieir scope, 
I'endcrod the subject which wo ai^e now considering of little 
pittctical moment; but, as neither is rotiospectivo, it is 
still necessary bi consider in wliat cases, ini^cpimilently of 
legislative enactment^iQisb'i's are competent to give valid 

IWUpts. • c 

♦ t 

\ 

The doctrine as to the liability of a purchaser fnjm 
tnistoes to see to tlie application of hU ptircliasu-mone}' 
cannot yet 1)0 considered to be precisely duftniKl: but the 
general principles, wliich weix: enunciated by the antimr 
in former editions as tho foimilation of the inile, have been 
continncfl by later aiithoritii*H, and aix^ heiv again repeated. 

l^nhiA /ro*iV, evviy pureha’^T fmm tnmte'CH is, in Hpiity, 
Iiound to see to the apx)licati<m of his ptiiehaHO'iiionoy; and 
tlie ciuestion whether ho is, in any paiiiculav case, exempt 
from this liability seems tei lie simply one of inifiUiun on^ 
the pai^t of the author of the ti'ust: or, in otiicr words, tlio 
power of his trustees to give ivceipts depen<U solely upon 
the il^rec of confidence which he has, cither expressly or 
implie<Uy, I'eposcd in them. 

This intention may, as liofot^e oliBervc<l, be eitlier ex- 
pleased or impIu^L ExpiosEusl; as wheie tlio will or trust 
deed contains a clause which, in terms, onipowci^s the 
'trustees to pvc valid discilaiges for the purchase-money. 
Implied; as whom tlie trusts arc of such a nature as that a 
contraty intention cannot reasonaldy lie attriliutcil to Uic 
autfior of the tnist* 




An<l if this intention lie expnmxl, or can lie implied, tti 
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tinstoofl, tipon a sale apparcntiy in pursuance of the trust, 
Iiave^ under alt cu'cunistanceH, a power tp give receipts. Of 
course, it may bo shown that the sale is in fact a bivacli of 
trust: but then the objection is to the sale itself, and is not 
a ijui^itioti of application of purchM-money. * 


And, on the other hand, wlitnn this intention is not 
expressed, and cannot bo implied, ilio more fact Utat Mio 
parties beneficially intoresUhl at the time of sale 01 x 9 infante, 
or unasccitaincd, or any othor similar ciicuui^tancc, will not 
enable the triistees to give a valid dischaigo; but the pnr* 
chaser niifkt sec to the application oftliu money. 


For instance,—-to consider, ft rat, the i{iiostioii of implieil 
intcTition, an<l what sufficiently indicates it—^^vlloro the 
tnist (<f) is for payment of debts gencmlly, or for payment 
of debts generally in priority to or along >vitli specified 
debts, legacies, or annuitios, the tiniAtees take, by implication, 
a power to give clischaigcs; for no purcliasor ui>on a sale 
fluring the existence of general debts, could bo expected to 
Inku an account of them (6). 8u, whe^re tins tnist is/fov 
]>ayment to a i)eison or ivixons who bfs mreHceiimuufI, 
or under age, or subject to any other incapacity or inability 
to ix)ccivo Uie purchase-money; and a sale diirbg the exist- 
^nco of such micffdainly, minority, incapadty, or inability, 
soouis contemplated by the atiUior of tlic teust: for, if the 
tiustees cannot i;(Kxdvo the money, tliein M’onid, upon a sale 
under sucli conteiuplated circumstances, be 110 band to 
iijceivo it (c). So, whom the money is to be applietl upon 


(n) loulucUng Tuulcr Uiv tcnii, a 
fiiladary power iMb, imdi as is 
cretOed hj a mm charge ti dnUs 
nlUKn\gh suljjurb ibcrvtu the vsUte 
Iw tbviHeJ over; JMten v. Ihmu, 0 
Maikie. 

(h) /uAajon V. Xrn»<tt, 8 k 

K« C24 ; A'Siiid ▼. Xtaitfit 4 Hyl. a C 
420 \ /trteiv. Ptanekf 1 IIl 717 
Ptiyt T. Adav^ 4 Beav. 209, 2Sa 
Oignn T. Asdt, S Pm. k W. 11, 22 


Rohiti$OH V. Loiwtfr, 17 Bear. 502; 
aftinnul, 5 l)o 0. M. k (1. 272; Pcmc. 
tiitjf V. fludnit, 17 Buav. 246; Xv 
] Jut. M. H. 1050 \ 7 Pv 
O. M a (x. 85S ; and aw v. 

A sdrjr, 1 Da G. U. a 0. 065. 

{r) jOmrtOjr v. Asnjr, 4 M«hl 142, 
MttHfftr r. AtMtes, 0 %iwtkl 44; 

?. 10 Ves. m I 

Btvedom r. /Irrertvs, 1 Unm. a U. 
4ia 


607 

Chap. ZIII. 

mi. S. 

Urior totbe 
creaUoQ of tlio 
trust ndther 
take away, 


&or c^aifer a 
powor to 
Oischargva. 


What eirvuiu« 
ataaoaa 
attoadiogr the 
truit oonfer 
imeh aMwer 
by iiuj»Iioa' 
ifon—truaU 
being for )iay< 
uentof debts 


(S' !q favi»ur 
of tiitaMor* 
tainod or Id* 
cutn|wtoi)t 

truii; 


ur ro)|nlriog 
time and dU* 
ersUoB s 



508 


HATTEB8 B£LATlNa TO COXPX.KTIOX OF VVRVnA}UL 


Cbj4>.XUI. 
8«oi S. 


or whtfe 
tuoaer)r sm tn 
bg rumvMted 


trwiis whicli requiiD tiuio Anti discrotion ” (r/); for no piir- 
d)A8er coultl be e?^>ecto(l to involve therein.^ So, 

whei'o tlie inonvy ih to be inveAtetl, it \h Aufticit^nt if the 
purcliaKcr ncc tliat tIuN in dune, and that a dcclaiutioii of 
ti’HMt Ib executetl (r). * , 


Bo, uecuU»rH 
oAo good 
dlaobftrgui; , 


or OB/ ditiglo 
exaoQtor. 


So, cxixnitum cu) ^ve a good discbaigu fui tbc piutdia^e- 
mpiicy of (iliAttuLi althougli HpcciticAlly butjuoaUieO (/}: 
for an appointment of an executor, U, in cflTect, a bcHiucRt to 
him of the personalty in tnut to sell for the payment of 
gcncial debts. And the same rule seems U\ apply to cases 
whoio csocutom UMf, either expiesHly or by itnplication, a 
power to sell fieeholds* or coiiyholds, and the piocecds of 
sale aie to bo applied by them in*a mixed fund with tlic 
rosiduaiy personal estate ((f) : an<1, as respects chattels I'cal, 
it baa been held that any one of several cxccutois can sell, 
and can give a good dischaigo for the entire pui-chasc* 
m<moy (&}; although the power of cither pai'ty to cnfoico 
specific perfonnanco of a contiact entcivd into by leas than 
the entire body of czccutoxs scorns doubtful (<). 


Tn whfttoMcg 
)M Midi power 
Ik lutpliad 


Uni, on tlie other hand, wdiero the trusts are (av payment 
of the piiVcbaMOinonuy, or some definite paii of it, to m\m 
Ascertainod pin^n or pemms, whune incapacity or iiiahiltiy 
to receive the koiuo at the tiuio of sale «iIoeK nub appeal* W* 


(rO Biig. t^r«e ; iiibrx Dwhh v. 

«ArrY, 3 Sw. 090. 

(f) Bug. S60. 

(/) Bee £vcr v. Oor^fH, S V, Wm^ 
1 |H ; Jiitriiitif v. iMonardy ISO ; 
Amlrcm v. Wr^/Uf, 4 Bro. (X V, 125. 
But w die uxecukv n Mseut revte tbe 
term la tbe legatee, H li deelftlUe (e 
hove tbe Utter’e coodurence in tbe 
sale: lee Thomiitu9M r, Smitk, 1 Hep. 
t. rincli, S7S $ ▼« Potteft 5 

Bear. 104 $ elBrmed 9 Jv. 20 t but 
■ee Coote ob Uortofoe, Srd. edlb 
p, 163, B. (<). Ae to otldaoo o4 OMent, 
MO Trmlr. iM, 1 CdL 8621 22 U 
J. lOSSftad Cokr. Mifut 10 Ho. 
1791 /ce^A V. Clfpj, 9 Exch. 060. 


AYluat} Uiit executor |h hlior>i*lf tUu 
IniSBitiiy iUe tCtle in dnsuiy • 
Ttiftor r. JlaiflUnf 3 Vue. SOU ; uiilotf 
he lie i^^jorvutly wllbig for on im 
jneixT purt»*r, Ftfiot v. ^err^Mse ; 

Bern. 73, 61; Oftc v. ; 

oaid BOO BrtttlK v. Atfn/ftf, 8 De G. J. 
a 8.244, end ceeee there cited. 

(g) r. XT^ 2 Sin. a St 
266; «/ejie» t. Prkt, II Sim. 067. 

(A) Vok r. ir<7m, 10 Ha 179; 
Siuaiy r. Tbomr, 1 Jnr. N. & 586 $ 
•Omed, 1053 ; 7 De G. 11 4 G. 

m 

(0 8iwt^ V. fSUma 7 Do 0, M« 
a 0. 899, 408. 
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bo contolupUted by the .Author of the trUAt> there m uo Clu^ XTII. 

su/Kcient indication of an intention tliat tiie tniatcce eltall ^ . 

• • 

give good duchaigCB: and^tlie puitdiaaci* in therefore bouiul 
to Hco to the applicatiou of Uio whole or paii (aa tlio caae 
ii^ay be) of tlio ptii'diAHe^nianey. 


For iuntanco, wlieio tlic truKt (ak i‘eH])ccte tlie whole or 
Homo definite portion of tlie putdiASe-iiioney) la to p%y 
Hchoduled or apecUied dobte only (1% or Ic^ACiea only (O. or 
legAcicH and acheduled or apecified debta OQly» or to divide 
it between twe^ or moi'e adulta (m), iu all these and similar 
caecH, aa nothing accina to bo eontaoSplated which would 
impose upon a pui'chaser any gi'catev hardship than that of 
paying the wholei or a definite part (aa the case may bo)i of 


Wli«ro tnut 
iH fc« dtfflnno 
fv^nenti 
•MurWtiocHl 
AOil «iiiiipcUii 4 


his purchose^iAoncy, to A. the beneficial, imthcr than to B. 
the legal, oMner of the pioperty, uo intention can be implied 
of relieving the purchaser iroin his pnmd facie obligation of 
seeing that his money i*eaches the hand substantially entitled 


to it 


In any of the above cases, whew the original incamcity Tlie<i«wtion 

^ ® ^ one 01 oun* 

of the tnistccH to give a good dischatgc is admitted, no HUiicUon, wk 
J udicial niiml could, it is co»iccivcd, hold for a inoft^cnt tliat I^^**'^^** 
Huch incapacity was wiiiovihI by tin* iiion' ae^ddontal absc'iieo 
«<Ar incomi>cluiicy the tjur. tninf; and tliis, if ml- 

ijiitU^I, leailH clearly to tlic cuncliiNioii that in the gimuia) 
class of COM'S iiudi'r disciiSHiuii, the ipiestietl is one of con* 

Ktnietion, or intention, and not of coiiveiiieucc: for if con- 
vunience be Uio tcKt, tlum the ioconipotency of a ifdni (jut 
ti iid woirid alw'ayn ewate competent ii\ tlic iiiiKtcc. 

s 


And it appears to be consistent with authority to say, 
that the power, or want of power, (as the case may be,) to i 


(i') U9f/d r. Baldwiiti 1 Vm» 6.17S, midw. 

ItKett v» Bta»^ fhid^ SIS; ntaiv t* (0 JeXnsm r. AVjimM, S UyL k 
Lord JtoMf, i UmU. S27, S3S j 80^. X. 680; Uon ^•Uom, 8 Stin. k SI. 
6881 Me CUterd v. i/aat/mi, 8 Vn. 446« 

5, wikere tbe Inut vm to oMtaio^ (m) 18 Sla. 641 
ipooSflod oatpoMM, ifid isvMl tho 
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HATTERS RELATIEO TO COUTLmoy OT WBCEASE. 


Chip. xin. 

8 «ei. 1. 


in cftHQi vlwn 
power to glre 
, receipt k 
■JtpiiwtJ or 
Implied. 


ModniiM(3io« 

ritieH, 


IleBUrka on 

Balfour V. 


give valid diechaiges, beiiig dependent upon intention as 
evidenced in tlio instrument declaring the trust, is uni^eoted 
hy any suhsoquent matter or event 


9 

Tills doct&io IS, (it is holiovod,) generally admitted In 
cases where the intentidn is evidenced by an express power 
to give rmipts (ii): and, (it is submitted,) the result cannot 
ho affected by the circumstance of the intention being evi* 
denec<l by one rather than another set of expressions. 


Nor aiu ^Utliorlticp wanting in suppoii of this view: for 
infitancis where th^c trusts wuro fur payment of doW, and for 
other purposes also rc(iuL*ing a sale, tliu non*existeneo of 
debts at the timetif s^e, ^tliou^ disclosed to the pur¬ 
chaser, has been held immatciial (o): po, whore Uic trust 
was to sell and pay the debts of such creditors as should 
execute the deed, within a specified'period, it was held, that, 
upon a sale after the expiration of that period, and although 
the creditors were Uion asecrlained, the receipt of tho 
tnistcGB alone was a good discharge; Sir W. Grant ob- 
KeiTcd, ** according to the ftaiuc of tbc deed tho purdiasciv 
wore, or wciu not, liable to sec Uio application of tho 
money; and their liability could not depend ujioii any sub- 
sc<iucnt event '* (^0* 

Tills last decision, it is concuivcil, goes tlio full leugUi of 
the rule contended for. In Page v. Athmi (q), Jotoufon v. 
Keniiet (r), and SUnid v. Eland (s), tlie rule was but pm*- 
iially recognixod; inasmuch as (they being cases upon wills^ 
it was only decided that the existence of debts at tho doatli 
of tho testator was sufficient: nor did the judgment even 

(n) Ecm V. Mftjttfff, 1 Dni. k W. Strw'fkUi v. 1 De O. BI. A 0. 

401. . 0^1, SS4; }.c*wlti ou 1YiMm Qlh. XOiC. 

(0 Poift T. 4 B«nv. ^9; S08, ti teq. ud cmm tbvro dted. 

Jvhnaott ▼. Kenntit, S Uyl. k K. tt4; I ji)BafJvnr v. U’dZaitct, IS ( 

ATawi V. Blitndy 4 HyL A Cl 4X0; 

FurUt T. Pvwi, 1 Ph. 717 I »od vee ( 9 ) 4 B«av. SSP. 

)top. rat 2 Min V. 97 <f) 8 UyL A E. 694. 

Bmt. 8 m ; uid liUf Mrprd,p.60s Mid * ( 1 ) 4 UyL AC. 490. 

•M judgmtBi ol ZiOvd Si LoeotffU to 
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in Ftnhes v. (0 go any furtlicr. In fiiet, in* all these Cbs^ xni 

cases, ^ was sufficient, for the purpoao of podding the ques* . 
tion before tho.Court, to bold tliat tho existence of debts at 
the death would sustain tho power.* It appears, however, 
fitMu the reporter's note to the last*easc, tliat^Loid Lynd* 
hurst recognised what is liero contended for as tho tine 
prind^e; viz,, tliat tho question is one of construction or 
intention,—a principle winch has sinco boon in terlhs icco^ 
nised by Lord St Leonards (u) and Sir James Parker (.v)— 
and it is, of course, evident that in considering a will, upon 
a question of this nature, it must bo hold to spoak from tiic . 
date of its Execution. • * • 

So, if tho trust were for immcnliato sale, and to divide tho Attetumcbt of 
proceeds among infants, and a sale were not to take place, 
until some, or oven oil, of the inlants aiimnctl minority, it is 
siibiiiittod, that tho power of the trustees to give receipts mmbU, ' 
would not bo aficeted: Urn attiumnent of majority by tlio 
infants would bo precisely tlie same, in principle, as tho 
execution of tho deed by tho creditors in Bitifoar v. WcU 
liml (i/). Until, however, tlio law is more aetUtsI, it would, 
in such a cose, bo pnnlcnt to obtain, if |)osstblo, tho con- 
curienco of tlic adult coitiu que tmM, * 

fe And, on tho otiuev Jiand, if tho intention to confide such a Kw un nh* 
power to Uio trustees be not evidenced by too instrument " 

creating tho trust, Bubse<iuont cventa will nut confer it on 
them: if, for instanco, tho trust bo to soil and divide tho 
proceeds between A. and B., and they so deal with their 
interests as to vest the boncfidal estate in infants, or to make 
it tho subject of contingent rights, so that a valid dischaigc 
by themselves or parties claiming under them becomes 
impracticable, this, it is conceived, would clci^y not enlaigc 
the powers of tho trustocs. 

Cut cases where, as in Foiies v. Peacock (e), the trustees T>Mnethn' 

bviwotn Uw 

(01 Ph. nr. <y) 16 Vet. M. , 

(s) B«» 1 Bs O. M. a Ov 663. * to 1 Fk 717; siid tttpre, 

(«)8M6BoQ.a&3Sa f. 61. 

TOt, tt. 


P 
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ttxrnsBs beutikS’ to coKPLenoK of fubchase. 


ciupiXin. 

Btoil 

abov« OHM 
Biul (boHQ in 
wUohy lU tbi 
fmipoMi o( • 
the trUH( 

Inlug oOdiail, 
tb* Hftlv U » 
IWBoh of 
imt. 


Improp«r miUo 
by exoetitor to 
fmrebBwir with 
notio outifoTi 

BO titlOt 


have power to sell for scveml purposes, and it is held to tw 
unmatcrial toat t^o purchaser has noUce of the DOD^oj^stenee 
of that partieulai* purpose, the contemplated existence of 
which alone inilicated an intention to confer a power to give 
receipts, must be carcfiUly distinguished from eases wheae a 
puiuhaaer has notice that the so/e j>u? 2 >ose of tim trust^ is 
satisfiod. In the one ease, the only question is, whether the 
tiustoes can give a good discharge for the money: and it has 
boon bol<1, and, (it is submitted,) properly held, that the con- 
tidenco of the author the trust is to be considered, not as 
varying, or temporary, but uniform and oo-extensive with 
the duration of the tfust. But, in the other cdso, 
fo!' Hilt 110 /ongfr so that if, in Foi'htt v. Ptticifci’, 

the payment of debts had been tlfc only object for which a 
sale was autiiorised, tim purchaser, having impliod notice 
that the debU were paid,.would have also had notice that 
the sale itself was a breach of trust (ff). So if, in dealing 
with an executor, tho purcliaser know tlrat all tlic purposes, 
for tlie performance of whieli the Law empowers him to sell, 
have been alroa^ly answered (6), or that he is selling not for 
tlie purposes of tho toust (c), or that ho is soiling fur his 
own private benefit, the sale ^vill be impeachable in 
£(iuity (ft) : and a mortgagee or purchaser who has notice 
iliat the executor is dealing witii tho assets in part, but not 
alti^ther, for administration purposes, is bound, if tlfo 
trausaction come to bo impeached, to show how much of the 
money raised was, in fact, properly )|dscd (f): so, if a 
trustee eell to pay his own debts, or for any other un¬ 
authorised purpose, and the purchaser have notice that such 
is tho case (/): but tiie mere fact of a beneficial devisee 


<•) 1 rb. m ^ T. Otti, 

S Siitt. a Si. loe; 4 Myt k C. 437. 
Seel DbU. M.4G. 001. 

{h) Stnr V. tbr6rf, t V, Wntt. Uk 
(r) Jfowttrd r, 9 Jur. N. & 

767. 

(J) fffM V. J/crryiuii, Ban. 76, 
111 1 WK4T. ti.0. lei B«s.661| 
Wma. cs Snci. 177, H «ffasd aaaH 
ibm dM 1 r. /Tarnff, 11 


3tt. 005 ; V. pHrn/mlt 1 Bbn, 

N. B. 164 I 1 De 0. M. 4 G. 6411 

T« Amitift 1 l>o O* M. 4 G. 
646: ffa0iu9 r. /Mlaip, 11 69; 

(VZ/Moa f. Lidit. 1 Jxu. N. & 76 1 
10 Baav. 156 ; aOiwd, 7 Da G. IL 
40.634. 

<f) OiHw ▼. Sandmt 1 Dra. 146. 
(/) Baa Bhiad r. Bfand, 4 ICyL 4 

O. 4S7 I aoH aaa v. Sofent 6 
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mid executor, who has an estate subject to a diarge of debts, 
selling it as his own, is no^evidence of an intended breach 
of tinsi; fbP he is in truth the owner, subject to the 
charge, and it is bis duty to satisfy tho debts, which the 
sdo may be the very means of enabling him to do (^): and 
such a devisee can make a good litle to a purchaser or 
luortgAgco wiUiout tho concurrence of bis co-oyocutorB; 
although the will contains a general, in addition to the 
specific, charge of debts and legacies: and he has the same 
power, although he be not an executor (7i). And where a 
trustee.profeseofliy sells foe payment of debtM, or for any 

^ e ^ ^ 

other authoriaod purpose, he is no| bound to prove tlie 
existence of debts, or give any information respecting 
them {(), 


Where, however, the purchaser has notice, or tho eircum* 
siaDces are such that be must be preeutnod to have had 
notice, that the sale is being mode for an unauthorized 
puipose, ho takes the property subject to all the lialnlities 
of tho tiust (i*) I but the fact of the devisee including in 
t!ie sale or iuoi*tgage other propciiy of his own, raises no 
presumption that he is dealing with the devised property 
lor any improper puipose (Q. 

. It has, however, ^en held tiiat whci^e thcro is a general 
chaigc of debts and logacics, a voluntaiy conveyance (m) 
from the trustee and executor to the beneficial devisee, 
I'eciting that tlio debts and legacies ai'e all paid, confers a 
good title (n). This deciidon seems to have rested on tho 


aiziL 864; t. BriUU, 1 

Keen, 806; r, Amttff,! De 

Q. K. a G. 654 : % Jeton, 

4 D«aU. aO. 744^ CVycPT. Fmck, 

6 U. I,. Cftk 005 s JJoward v. 

0 Jv, N. S. 767 1 Walkff ▼. 

8 K. a 681. 

Shml f. Stands 4 Vjl 4 a 
486} s&d Me v. 6kt*, 8 

Biu a W. 8561 StroaffAffl v. Andegf 
tnpr^; IhitUmg t. 2/tidm^ 17 Beev. • 
84a 

(5> Cbrwr V, I* Bi 8 


Cli.ap.671. 

(0 Por«c»T. Peacod, 1 PUE 717 1 
jroOcr T. arcrM, 81 UJ. CIt, V.-G. 
P.; Mrn % //espe, 87 Baev. 568. 

(5) Boa Watktr r. Taskr, 8 Jo. 
K&681. 

(0 Barm v. GrJUA^ tl Jw. N. a 

a 

(») Bet whkh eoold heva oparetoct 
caljr ea e rataaae: m ba.toak no 

aateta. 

(e) mrnf V. Wald, 16 Bmt. 55a 
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lUTTSBS BRUTIKO TO COXPUmOK OR FUBCBABB. 

unsatiaftctoty ground of tho inconTonienoe. of binding the 
purchnaor from thn devisee to see to ihe performance ol an 
indefinito trust: such ineonvemence being conaidered not 
as an olemeni in deciding the true oonstruction of the tmat 
inatrumentilut with reference merely to circutnatanoca^aa 
existing at tbo time of *tho ealo. 

• Somc^ai similar in principle to the distinction above 
referred to is that which exists botwoon cases whore the 
trustoo U to 8oU, and apply the proceeds in making good 
a deficion (7 in the personal estate to answer debts and 
legacies, and thosc^upwhich ho* is only authoruted to sell in 
the event of tlie person^ estate so proving deficient 'In 
neither csm) is there any diflieully as to payment of tho 
purchase-money to tho truntoo: for it cannot bo pmnmod ,to 
have been intond<Ml that a purchaser should involve himself 
in tlio administration of tho estate. And oven in tho 
second of the two cases, if there be a moro trust for sale, 
and a good title can, independently of its oxordsc, bo made 
to the legal oetate, a purchaser will, it appears, bo protected 
from tho necessity of ascortainii^; tiie existence of a defi- 
cioncy, although tho trust instrument do not (as it should 
do) contain a declaration to tiiat efibet (o). But if theio bo 
a mei'e poteer of sale, the title to the 1<^ estate will depend 
upon the occurrence of tho specified^event (p): and the 
trustees’ receipt clause will be ineffective unless it bo so 
worded as in terms to cnlaige the power«( 7 ). 

And whore a testator devised estates A. and B., upon 
trust, if any debts remained unpaid, to sell first A., and 
then Qi necessary) B., it was held that while estate A. 
remained unsold a good title could not be made to B., with¬ 
out clear evidence being adduced that the proceeds of A. 
would bo insufficient for the purposes of tho trust (r), 

(o) Sug. 601 Lord JffodMnm 14 film. 

(p) 8m Dikt ?• JUfkOf Qro» G«r. 846: ihi <A the tnu- 

SS5 ; 0*dpepp«r r. Aolom or Atdio, 8 Urn wu la lensi made the' M of 
CK Ca. 115,821; Bog. 061 * the oeoMilty for a Mt& 

(f) Bee Bog. 668 , B 90 a oaeo of (r) Pitm ▼, 8<oti, 1 Y, B Q. 867. 
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Where a teetator himself contracted to sell the estate^ 
tho pnrehase^money must pud to his executor; and the 
ordiiuuy reempt clause in the will does not enable his 
trustees to give a dischaige for it^Although the estate be 
deMsed to them in trust to complete Qxe contrart (s). 


It has been held, that where the instrument creating the 
trust dh'ecU that anj vacancy in tho trust shall be filled 
up within a specified period, which direction is not com* 
plied with, the surviving trustees can' nevertheless sell and 
give a good di^aige for the purcluuK)«money undor tho 
usual receipt clause (t): but this dextrine should perhaps 
bo cautiously acted on. « * 


In one case, where real estate was vested in tbroo trustees 
upon trusts for salo, and the trust iustnimcnt contained a 
power for Uie appointinont of now trustees, and ** there¬ 
upon the property was to bo conveyed to the continuing 
and new trustees, and upon tho appointment of a new tiua- 
teo no conveyance was made, the two old trustees were 
hold competent to convey, on tho purchase-money being 

paid to them and the now trustee (u). • 

* 

Where realty was devised in trust for sale, with 
power for ”bho trustoo acting in tho execution of tiio 
trusts” .to give receipts, and tho devisoo and exocutoi* 
disclaimed; it wav hold by Lord Romilly that tho heir 
of the testator, having taken out administration with 
tho will annexed, could sell the estate, and ^vo a valid 
discharge for tho purchase-money (x ); but tins has been in 
efibet overruled hy a later caso (y), where it was properly 
hold by Lord Westbury that where lands arc devised to 
trustous in fee upon trusts or with powers whidi in their 
execution require the exercise of judgment and discretion, 

4 

(i) JEMpfi V. S BioL S17. (a) AndU V. JTafCiis SS Bmv. 

(<) mirtsitMi.T. 8cmd0 ,14 BSbl 521 

t (r) luum V. piiM 4 Do a. a 
(«) Wddmd V. CbMr^ SS Bnf. a eos, 61X 
537. 
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and tho tniBtoes dieclBim tb« deviae, bo that the l^;al oitate 
in feo dascenda to ihe heir-^t;law» such powars or<'trast8 
cannot bo oxorciaod or cairiod into execution* by tho beir^ 
although lie bolda ilio^ estate subject to tho trusts of tho ' 
will But a power .to sell roal estate, exordsable by tiie 
testator's ** exocutor oi^ administrator for the time being/* 
may be pxerciseil by his administrator dmunU minori- 
Me (t). 

It has also been Imld, tliat payment of money to three 
persons, nominally ^trustees, but only on^ of whom was 
dompetent to receive it, and a Joint and several receipt 
given by the throe, suAiciontly discharged the piuchaser (a). 
This also, it is conccivedi is a doctrine open to o\Mor>’ation: 
it is clear that the effect of such a mode of payment might 
often be to bring the money undor tho sole event^ control 
of persons who had no right whatever to deal wi^ \U 

In one case, which has bocn fraiuonUy queeiionod, but 
never overmlod, where there was a devise of a fee simple 
estate to trustees, upon tiust that they, or Uie survivors or 
survivor of them, or the heiiu of such survivor, should sell, 
without mentioning tho assigns,** it was held tliat the 
devisees of the surviving trustee could hot give a good title 
to a puithascr (i); tho ground of this' decision being that 
without an express authority tho trust could not.be dele* 
gated. • 

It seems to be now settled that where the devise is upon 
trust that the trustees or tho survivor of them, his heim 
and "assigns** shall sell, tfie surviving trustee, though he 
cannot transfer the trust by act inte)* vivoe, may noverthe- 

( 2 )Ifoueff ▼, Arm4iro»fft L & 14 udiwes bodmi oue U Uv, 6im9$ 
Sq. 4S3. T. Amten, 7 Jw. N. a STB 8«, tM, 

(•) MWtr V. Pridd$Mt ISI 4 J. N.a omninwitt os Cookt, v. CnnfdrA, In 
CL ess, V.-a a iAmed, <m tho WHmm ?. Me»ntU, 6 Do Q. 4 a 47S. 
«RK»d that tho tmtooo too 47S; itotiM ▼. WMASam.aO.4M. 

■piM^tod. I Do 0. U. a O. SS6. ' 44S| S Jttr.N. anS4,llS7;aBdtii 

(t) Oboi< T« Cnwftrd, IS 91 1 SkrfHi ?. a«aeo, M ooprd. 
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leas deTiae And th« defiaed makd A good title (c); 
and iif Appean to be coiuydered immAtarial whether the 
instrument ejeating ^o tnut does, or docs not, contiun a 
power to appoint new tmsteea. Wlu^re it docs not eont^n 
su^ A power, no reasonable explanation of Uie use of the 
word ** assigns can bo given, unlm there is implied in the 
surviving trustee a capacity to truisfer tbo trust by will (<Q. 
Where, however, such a power is expready given, the use of 
the word “ Assigns " may bo oxptiuueil witiiout any nocoHsity 
for implying a right in tlie tinsteo to devise tlie trust 
estate, so as^ to eftnfer on the devisee an authority to execute 
the trust; and in such a ease the nil^ abo^ stated is based 
on the assumption, that ^hc settler nitist lutve intended to 
provide a permanent machinoi^* for the exeaition of the 
trust, and must bo taken to have eontomptated the possible 
incapacity of the heir of tho surviving trustee; whence 
arises this reasonable inferenco that, by confiding the trust 
to the trustee, his heiia and ^'assigns,” he intended to confer 
upon him a diserctionaiy power of vesting the tnist in a 
fleviseo (f). 


In tho case of several tmstoes, all who have not eijectually 
disclaimetl (J) must join in the receipt (y); although any 
one alone can give a vaH<l discharge at Law (h): and in one 
case it appears to have liecn intiniatetl by an eminont judge, 
that, evon in Equity, payment to one of several truatoes 
upon A receipt signed by all would discharge the pur« 
chaser (/); and, in another case, the Court seems to have 
held that such a receipt would disduuge tho piircliaser, 
although tlic money were in fact piud not to the trustees, 


(r) S«e ttd cMuiiWr ITtiD w, iTtfjr, 
S 3C a W i IWejr ▼, WMm- 
Aofmf, 7 Bmr, 42S ; bat ••• Jtiffm r. 

t Jar. N. a 1104; eSm.aO. 

4sa. 

(J) 8m SWe^ r. W^Uk^ohu, M 

(t)8M JaUgBMt <d V.-C. Wood Id 
//of ▼. i/«y, M ud om 

Lewis oa Tratts, Otii ed. pi S04. 


(/) Ai to which iM Hill cm TniA- 
ttM, eOS, ti ; I^ealn, CPS, H 

(g) Boo CVrve t. 4 Von. 07; 

S(«. eai 

(h) V. XtmX 10 C. K 

e4a 

(08m ITiSA t. Mmw. 1 k. a j. 

S88} CAsrrtoa v. StiH rf 

L. R. 4 Ch« Ap. m 
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XIIT. bat, by thoir direction, to a itranger (k). Where the trustees 

_haye the estate and not a mere ppwer of sale, the concfirrenoe 

of a diftclaiming troatee is unnoeesaary in Equity (2); evon 
although the receipt clause specially refer to receipts by the 
trustees or tKo survivor, &c, (m): but a mere power of sUo 
is strictly construed, dnd can only be exerdsed by the 
persons ifbo are, expressly or by reference, designated as 
donees of the power, in the trust instrument (n); except 
where, in the case of executors, the disclaimer of some of 
thorn is remedied by statute (u). 

i/e) 8m ftscl mStl iraiitoes w ibo tmivor, do./ or 

SI Bmv. 20e, 203; bnt Ihit b * |]rb* * thut (bay tba utJ trustee*, tbetr 

di4e vtkh most be wmy oentkinsty hebt or or thoir hdrH, exccn- 

Mjted on: too Levin on Tnsta, Oth tons MlniinbtnSon, or 
od. p. ilt ] fiiie Ufrd Ae.» sod to ei to tlie |iovsr to give 

(0 Ortm V. Didin, i Vob 97,100 ( dSnjhergf*, ac» It nust be ooofvMed, 

NtdotM y, IFentnsprCit, 2 Sv. 373 1 bowrer, thnt thU {jlaio rub bw boon 

J/awliM ▼. AVwj), 3 Kwt, 410, 421, InS elslit of in tome of the Utor 

434, 437* CMC*; aad thet, in iteddhig upon the 

(si) J<4siMr ▼> Taunton, 5 hIaS<l effect of euob expruMbme, tr»tt$ Levo 

43& The feet of the reeutpi dense been cunfuswl with powers, to en ex- 

hdng ee vonlol (bne not e|fpcer by tunt wUuh nmdcee it very difflcnlt to 

the report, but it fa sUfast in e H& adsim upon titta vbloh IuvoIt* qnoe- 

ofiioinn of the fate Mr. Purml, who ifau uf this oAture. Another sound 

ceuaod the will tu be eenrdud fur, rule fa thel tnsteee have ixnidiedly nU 

with refcruuoo to I^ord Eldoii*s obeer- the powen of giving dieduugee, Ac., 

vatioa od Orettf v. Difkin in 2 Sw« which are requfaito to eneUe them to 

371. The foUuwing romerhs, taken execute the truefa with effect But 

by permioficio from an o|n&kei given thk rule hie been much brokun 
by Mr. Ilayee are pdiiiwiit to the in upon hf docirione \^di gruatly 
matters treated of in the text: ** Am embarrem ite epidkation in piao- 
a general rufa, whM the legal eetate Uoo.*' 

fa vested in two or more ae trutaees (•) 8ee Twaaend v. Witmu, 1IIA 
fur sale or other puipoaee, He tntU Aid. 603 ; Ualt v. Jkttn, Jaa 189, 
surWm aad derofree wiVA fits eWofa, 193; Wftem v. Bennett, 3 DeO. A 8. 
uotvithetandutg any kMae esjiremiuiui 475; fVInMUW v. Wenier, 1 8im. N. 
of A different tendency; vUdt, in It 437 ; and oaees dted» and Brumcf 
sound oonrtruethni, ought to bo re- t. Citafmen, 13 Beav. 233 ; rwereed, 
Jeeteil ae informalitieB, or reconciled, 4 De Q. H. A G. 628; Am ▼. Jkhei^ 

with a due regard to the natareof the fai«, 11 133 ; /li^v.Boete, IK. 

impcrw and nUm cfruumstanoeB. In A 9. 383 ; Sbfovsy 5tnne3ri<(^ I 
mwA oMSi (la, where the trat fa K. A J. 371; afflimed, 7 Be O. M. A 

creeted in reqieot ol an eetata verted G. 394 1 and ees AfawW v. drnWreep, 

In the hrusteae) U ought to be heated I* H 14 Bq. 423, eited svprd, p. 393. 
as wholly Immaterial whether In point (o) 31 Ha VUL c» 4, •• 1, whkdi 
of form thia trust fa rimply *to mU, glvei the power to the aoting tnos* 

Ao,' nr * that they the aeid traelaeide tore, 
aad ebaU eeU, Ao.,* or 'that they the 
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Where ft testatrix pmported^to giro to a tenant for Hfo 
the sane powers of sale an^ exchange aaarere given by her 
&ther*8 will to his trustees, this was held to confer no 
power to give receipts, althongh stjeh ft power was con¬ 
tained in the fathei''8 will ( 2 >)* * 

• 

When the tnist-instrument contains no power to appoint 
new trustees, trustees duly i 4 )pomtcd by the Court, are, if 
competent to soil (;), competent also to exercise the power 
of giving discharges for the purchase-money (r ); and also 
to oxerciso anyidiseretionaiy powers gjiven to the tnutces 
or trustee Tor the tiuio being (s); dr wliich, by fair con¬ 
struction, may bo considered to b^ aflncxod to the ofKco (0 • 
and, by a modem enactment, ever}* trustee appointed by Uio 
Court, whether before or oiler ilio passing of the Act, has 
the Momo powers, authorities, and and may in all 

I'espccts act, as if bo had been originally nominated a trustee 
by the uistrument ci*eftting the trust (r^). 


Chio, xm. 

Baferonce W 

nownr of 

In prior . 
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held not to 
esUnd to 
powtr to 
roodpto 

Trwtew 

r dntod by 
Court. 


And WO may hero refer to the repealed (r) Act of 7 & 8 7 ft S vict 
Viet. 0 . 70; under whicli, fi'om the 1st Jonuaiy to the 
SOth Soptoiubcr 1845, iDcloBivc, the borui fide parent to 
and receipt of any person to whom any money was jMyablo 
upon any expiuss or implied trust or for any liiidtcd 
purpose, wore on dBectuoI dischargo to the pc»on paying 
the same; and to tho statutes abovo refeiTod to, wluch 
bftve ro-onactod and extended these proviidons {x). 


A power for trustees to lend upon mortgage appears to Power Ut l«md 
caity with it a power to give suilicient discharges to the 
borrowers of tho money (i/). 


to give 
ru^pU: 


<p) Chz T. Cbr, 1 R. a J. 851. 

({) SMpnl, a, (w) and (n). 

(f) nrajfm v. Poeoeh, 4 Sin. 88S; 
AVtfnoii V. Wrnwr, 1 Son K. IL 457, 
461. 

(t) Bartfiy % Ihriltf, 3 Dv«v« 
804. . 
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(a)8S k 84 Vki n 145, a. 87. 
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Wood V. //omea, 5 Uadi 368; 
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So^ it in oone6i70(], a poWr to yaiy Becarities will, ft a 
general role, anUioriae the trusty to give valid recelpte oa 
aohange of inyeatment: bot in one caBe, where tnisteee of 
a* will, with poa'or vary socuritiee, and to give valid 
receipts, ad>^ced tlie trust fund upon mortgage, with* a. 
provieo for redemption 6n the re-tranafer of stock, and on a 
sale of part of the mortgaged property received the purchaia^** 
idoney in cash, it was hold on a subsequent sale that a good 
title could not bo made \ for the trustees were not authorised 
to receive money insteafl of stock, and there was no evidence 
of any intention to ipvest it (a). * 


When, as frequently happens, •trust moneys hare, in 
breacli of trusty bocn investo<l upon mortgage, or in the 
purchase of real estate, and the trust appeal's upon the title, 
a question often arises as. to Uie competency of the tnistocR 
to deal wito the pmperty without the conctirronco of their 
cfiifais qne tniM. In the case of a mortgage, if tlie entire 
amount advanced is cleared by the sale, no difficulty, it, is 
conceived, can exist; as the trustees do only their duty in 
remedying the breacli of tiiist and realising the fund. Kven 
where less than the stun aiI\'ancod is rea1ise<1, it scorns to I>c 
the'opinion of some cxperi<!nced equity lawyers, as well as 
cohveyanccrH, that the pjurchascr accpiir^ a gqod title. The 
practical inconvenience of a contrary doctnno is perhaps 
the .strongest argument in favour of this eoncluMion. Where 
trustees had, in breach of trust, adVanoctl the trust fund 
upon a third mo.rtgage, and then joined wil^ the mortgagor 
and first and second mortgagees in selling the proporty, but 
I'oceived no part of tlie purchase^moncy, which was in* 
sufficient to pay off the prior chajges, opinions in fitvoiu* of 
the title were pven by eminent conveyancers. It was sug¬ 
gested that tlie power of the trustees to release might be 
considered to be analogous to the power of assignees in 

Zork % Ldrnm, 5 Ds O. 4 8. StS; p» 87» 

■n to s powv ot invwteMt eMTybg (t) M r. De WvjKta, S Do O. 4 
with H 4 powor vuyiag Booorifti, 

MO JU SVttfo, W. K. 1S7S, 
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liaiikiaptoy to duclum in a fondosoro suit; but tbe titlo OW- 

WM sutauied munly on tbo broad prindple that a tonatce —_ 

having, whether in due execution of the trust, or in breach 
of trast, advanced the trust money jipon a security which 
pr^vea to bo insufficient, is not only justificil in Quaking, but 
is bound to make, the best of his position (r»); and is there* 
fore competent by all available inouis to realise the security; 
or, if it be worthloss, then by abandoning it, to avoid litign* 
tion and costs. There seoms, however, to Ijo a difficulty in 
holding that the ersfnis who have a lien on tho 

improper security (/i), can be bound by trustee's opmh^} 
as to its worthlessness. Suppose an* o<]ujty of redemption 
were mortgaged* to A. in trust for«B-> an infant, and tlie first 
mortgagoe were to file a bill to foroclosc, A. could not by 
his mere disclaimer bind the infimt: there mnst, it is con¬ 
ceived, be an inquiry whotlicr such disclaimer would \k for 
the infant's benefit The case of awigneos in bankruptcy 
was, perhaps, hardly analogous; as to them is confiiIe<l the 
general a<Immistralion and >Ym<lmg up of tire bankrupt's 
estate. 

In Uio case of an uoautliorised paivkase widi tnist funds, !d mm ot 
the right of tho cwrfms qite tnisl (c) to elect to^tako the 
property as land instead of money, creates a serious difficulty 
in the way of sale by merely tho Uiistoes: but whero tho 
whole amount oripnally invested is realised, a res^Hi qiif 
could scarcely bo advised to iinpeacli the sale; unless 
he had boon personally competent, and liad proviousl}* 
claimed so to elect. And it is conceived that where theix) 
are several ce^uis que the concurrenco of any one of 
them in the sale, or the personal incompetency of any one 
of them to elect to take the property as land, would render 
the sale valid, at any rata if tho sum invested were realiscfl; 
for the election to oontinue the property in its state of 
unauthorised mvestment must be the act of all (d). 

(•) Sm CMn$on w, Zftdar, SO B«t. S5S, S70; Moort, 0 Dmr. 

sea 977. 

(t) iffml ▼. LiUK IS Bmt. SS4. * (rf) 8m I7aO»m^f v. JUdfdft, Z Jnr, 

(<f) 8 m ITda V. S Dmv. N. & IM. 
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Chip. XIIL Where a sefcticmont eontainod a power to vary eccarities, a 
mere dedaratlon that purchased rttl^ should be considered 
poiBonaliy, has been held to gire the trustees an implied 
power of sale (e). 


Wbeiher 

mortgige 
tmt6M eaa 
releiM witfa^ 
outreoeivlAg 
purebM* 
moMj* 


The competent of tnfttces, upon the sale of a portion only 
of the property comprised in their security, to reloaso it from 
the mortgage debt, without receiving tho purchaso-monoy or 
an adequate proportion of it, is also a doubtfril point; nor is 
it altogether clear that the question does not arise, even where 
the trust instrument contains tiio usu^ power to vary socuri- 
tios. Such a ^7 perhaps be contended, refoiu 

rather to a calling in of ono mortgage and a putting out on 
another, &c., than to a mere ahandorvi^ient of part of a 
security. Admitting that the transaction is unobjectionable, 
if tho tnistccs in fact rotmn property, tho value of and titio 
to which aro such that tho Court will hold them justiiiod 
had they originally accepted it as a security for the money, 
may not tho purchaser's title depend upon fids being tho 
fact ? It is sometimes urged that if the conveyance wore 
to recite that the vendor had, to tho satisfaction of tho 
trustees, ^socured tho money by a mortgage of another 
estate, this would clearly be sui&eient to dischaago the pur¬ 
chaser.: admitting this to be correct, it may yet bo argued 
that in such a case thcro would bo no gtbund Yor proauming 
that the now socurity was in any way inferior to the old: 
whereas this must necessarily be so where there is a mero 
iclesse of part of the land. Boirowcrs seldom press too 
ample a eecurity upon Icnden; and it is not to bo supposed 
that the caution exorcised by the trusties upon the ori^nal 
advance was excessive. An evident increase in the value of 
tho pr<^»erty would, of course, famish an exceptive case. 
The preponderance of profesaimml opinion, however, so far 
as tho author lias been able to ascertain it, is in favour of 
the absolute compoteiiey of trustoca to release under such a 
power; and of the right of a purchaser of part of the land 
to assume that they use their pgwer properly, and to abstain 

(«) Ml ?• 11 Jv» If. & Ml IM Bmv. lia 
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fn>m making inquiriaB if tbore be sothing in tbo tianaaction 
su^eetive of fraud: bat tbo point cannot yet bo r^ardod 
ae settled. So it is eoncoiyed tbat a trosteo may release an 
equity of redemption which is clei^Iy valueless, in order 
tQWvoid being made a defendant to a forecloedro suit In 
tho case of Pell v. De ITtnton, to ifhich we have already 
referred (/), no question appears to have been raised as to 
tile competency of trustees, with a power to vary sceuritioS, 
roloasing port of the property from Uio mortgage, on being 
satisfied an adequato portion of tboir debt 

Tbt difficulty arising from tho tniftijity of bias toes, 
whether vendors or mere incumbsanoere, to give discharges 
for tlie purchase-money, may gonemlly be overcome by tlioir 
rocoiviug tho money and paying it into Court un<Icr tho 
Trustees Relief Act (j;); or, where the flmd is umlcr XofK), 
into a post-office savings bank, under Uio Acts confening 
an cKiuitablc jurisdiction on County Courts (A). 

As respects moneys charged upon the estate by tlie author 
of the trust, there is a difference between ohaigee tho satis¬ 
faction of which by moans of a sale appears to ,bo eon- 
tomplatod, and those for which tho estate soems intended to 
bo a continuing security (t). 

If, for instance, a legacy bo charged upon the estate and 
made payable at a^future period, (as whoro it is given to an 
infant and made payable, at twenty-one,) and there be 
nothing to show that the author of the tiiist intended tho 
property to be sold before the arrival of tho time for pay¬ 
ment, mid discharged from the l^acy, no salo can in tlio 
intorval be safely effected, except subject to the legacy (k). 
The same remarks apply to a life annuity charged upon the 

(/) 2 Ds 0. a Ja 19 s sad (S) 8ae 90 a SI Viet a 142, s 24. 

n])rfi,p.601}sndneLewinoalVwlai (0 See on s siaillsr pednt, i/i7/e v. 
0th edit p. 4Sfi. (Momt 7 Sin. 90^- 

(ff) Bee (W r. Cber, 1 K. a J. 251 1 ^ (4) ?. 3 Bkn 

sad too Lowiu oa 9th. edit * C. 0.19« 

^995. 
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estate (Q, which in fact stands on precuely the aame reason* 
iog» for a life annuity is mmly a series of ccmtingent 
legados (nt). payable at stated intervals and without in* 
terest In all these pascs tho apparent intention of tho 
chaige is^ that tho estate shall remain a security for Ihe 
money. In the caso of ^rtions for children it seems doubtful 
whether jbho estate can» except under special powers in the 
settlement, bo discharged irom any sums which have not 
become absolutely vested (n). 

If, on tho othci; hand, moneys dbaigcd bo made 
payable at the ^pfo ij)pomted for sale, the charge seems to 
bo merely equivalent t(b a trusty for payment out of the 
proceeds of sale: so, as we have already seen (o), when the 
chatge. is subject to a prior trust for payment of debts or 
other general puiposos, a purchaser is unaffected therein (p). 

It may be useful here to remark that under* a gift of a 
residuo of real and poiuonal estate in a will bequeathing 
legacies, such legacies are held to bo chatged on tho real as 
well as on tho personal estate, although real estate has been 
previously devised (q) \ and so also as to debts (r). 

Wo havo hitlierto boon considering tho caso of tixistecs, 
who aro authorised to soil, and wbo,’*by Uio expressed or 
impliod intention of tho author of tho trust, are eompotent 
to give a valid discharge for the purchase-money. In close 
connection with, or rather forming part tf, our piesent 
subject is the question as to who are the parties with whom 
a purchaser may safdy deal, where, instead of an express 

(0 t. JfcrryMii, BAfSAitl, Ch. W jw 597. 

IL (f) y» Jdsm, 4 Bmv. SCO. 

(•) See Hmtk v. Wmtrn, IDc O. (9) 4 187 ; 

M. a Gv SOS. Pratuu CUmo^ K. 435 1 OMmon 

(n) Skeppant y. 4 He. SM; ▼. (W 3 Sm. a Q. 156; Mra ^ A , 9 

BVear y/W4 I On. a St 507, Jw. N. & 1173 j Pre$lmy. 
coAlid OiUiht^nd T. (hsU, 5 Km. I Jv. K. & 1040; WUtUrr. UomO, 
140, vbm ta# poww wm te s epadAl « 3 S. 4 J. 103. 
fom 4 Imk y. 3 ]>ra. a W. <r) OffUr ▼. Sendfre, 9 Dm 94a 
5sa 
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trust for 8&le, ihm is a mere testamentary diaige for tho 
paymeipt of debts, either with or withoi^ a devise of the 
estate. 


•a 

fov the future, the ([uestion has, by recent legislation, 
become of little practical importancer By Lord St Leonards' 
Act (22 b 23 Viot c* 33, .a 14), where, by a will coming into 
opeintion after the passing of tho Act, a testator cKaiges his 
real estate with the payment of his debts, or any legacy or 
specido Slim of money, and devises the estate so chaigod to 
any (riutee or for the whole of his intciest and does 

not make aby express provision for th4 raising of such debts, 
legacy, or sum of money, the deviqpes'or de^see in trust, not¬ 
withstanding any trusts actually declared hy the tcstatoi', may 
WHO the same oithei* by absolute sale or by mortgage; and 
this powei‘ is, by tho 13th section, extended to all pei'sons 
taking the estate by sui'vivorahip, descent, or <levisc, or by 
appointment under the wilt, or by tho Court of Cbaneciy. 
By tlio I6th section, whero tho estate subject to tlio cliaige 
is not devised to tiiistees for the testator's whole interest, tho 
cjxcutor or Imvo a similar power of iwing the 

amount of ilio chaigo by a sale or mortgage; but any sale or 
mortgage under the Act is to operate only on the estate and 
interest, whether legal or efiuitaUe, of the testator; and is 
not to innder it unnecessary to get in any outMtanding sub< 
sisting legal estate. Purchasers or mortgagees arc not bound 
to enquire whether those powers have been pioperly exei^ 
cised (s); amb as we have already seen, tlie bond Jide pay* 
nicnt of the purchase or uiortgago money to. the person to 
whom. it is payable, upon any exprass or implied tiust, is 
made a sufficient discharge (0- 


The above statutory provisions apply only to wills coming 
into operation after the I3th August, 1330; so that, in other 
cases of a testimientary ehaige of debts, it is still ucccssaiy 
to consider the principles on which tiie doctrine of the 
implied power of sale depends. 

(t) Sect 17. (0 8«ci 2% u4 fk W, 
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Wo may promise that such a chai;g;e is created hy not only 
a direct exprasi^ of intention to that 6ff6ct» bat^even a 
mere direction that tho debts' shall be pdd (k^) ; and the 
roeult is the same» although a time bo fixed for thoir pay¬ 
ment (x); but a dirodion that the debts shall bo paid«by 
tli 6 exectUoi '6 is insuAnont to create tho charge ( 3 /), unless 
tho exocutors be also devisees of all the testator's interest in 
the land^ (t). Whether such a direction will chaige tho 
land, whoro tho doviso to tho executor is only for life, 
appears doubtful (u); but it has no such operation where 
tho doviso is to one of several executors (p). In one case, 
where a testator« directed his debts to be paid by his 
exocutrix, and ^vc hor a life interest in his estate, with a 
power of moilgs^ng it for her Inaintcnanco and eomfoii, 
with a gift over at her dcaili, it was held by Lord ftomilly 
tiiat tho debts were not a ebargo upon the realty; and, on 
appeal, tho point was considcivd so far doubtful, that tho 
title could not be forced on a purchaser (c). In this case, 
tho Hastcr of tho Bolls appeals to havo considered that the 
life interest of the executrix was subject to tho ebatge. 


Whore a testator, after specifically 1»cqucathing leascholdH 
which WcTO not su) »jcet to any incQbbiunce, and after making 
• other specific bequests, duocted his trustcos from the time of 
his death to receive and apply the whelo of Uxo rents of all 
bis lands, be., in payment of his debts, until tho same woix) 
satisfied; it washcld that the leaseholds specifically boqueatliod 
wore subject to the charge, and wore liabl^; to contribute 
ratoably with the other portions of the esti^ to its satis- 
fi^tion ((Q. 

Rzeeatv* cui Whero, instead of a moro charge, tho testator, eitiier in 
•ell, wbtf; express tcrms or by equivdent expressions, directs the land 

(«) Sm t JstOL WlQs UT, M 4$$, 447 1 Irat les Goet r, nsMOH, 
•ilSl 

(«) Miftkaui ▼. Stw/f, S Mj. k <X (h) SetUng v. Ihwn, 6 Ves 8A0. 

095 i 4 Hj. aa see ; 1 SAl. (•) cm ▼. S9 BasT. Id; 

(y) 8 Jam. wait, M4.M.6dit 8 Da 6. 4 Jo. 187. 

<r) Jhid, p. 560. (cl) //tffTWf v. IfiifNlair, iTorrMa 

(< 1 } Bao i/omi t. WatHtit, Kan r. Mumlsf, 8 Jnr. K. B. Ilk 



irirms ERTAttKO to COMPtETIO^ OF PUECBASE. * C17 

to be sold in order tiiat the proceeds of ude may bo applied 

in the payment of debts oxdy, or debts an^ I^acios, or may- 

form a general fund with the moneys ariaing fvora the eonver- 
flion of Uie personal estate, and no person is named to cany 
his^ishcs in this respect into effect, and the land* itself is not 
devised upon trusts for payment or subject to a charge of 
debts, the executors seem to be the proper paities to sell and 
give receipts for the purchase-^money; and they can make a 
good titlo even to the estate (e). 

So, where thors is a mere charge of debts—either by ex- «hm tb#N 
press words \>t charge, or by virtue of a^rienU direction that 
the debts sliall bo paid—and, subj^ fhoroto, the land is so 
limited by the will as to prociude Uio possibility or reason- 

4 

able probability of any sale being cffuct4xl except by means 
of a power in the executom, the executors scorn to take, in 
Etiuiiy, an iinplictl power to sell an<I give receipts: for 
otheiwiHo the chaigo of debts wouhl bo equivalent to a 
direction by the testator to institute a chancery suit (/). 

Nor docs tho lapse of a considerable time since the testa- of 

tor's <leath affect the authority of executors to sell tmder au* 

the power which is implfti from a choige of debts, Thun, ^ 
on a sale of tlic testator's real estate by tho executors of tho 
original executor, ihff title was force^l on Uic purchaser, not¬ 
withstanding that twenty-seven yeeayi Imd elapsed sinco tlie 
deatli of the testator, ami seven sinco tiie death of tho exe¬ 
cutor ; and it was also held that the vendors wore not bound 
to satisfy the purchasor of tho existence of debts which 
rendered a sale necessary (g). So, whore the real estate was 
chaiged with payment of debts, in case the pemonal estate 
should be insufficient,** it was held that a good titlo coidd be 

(«) AaUAoA V. WUMrt, 4 Mtdd (y) Sabin v. Jfrajie, S7 Bmt. tiSC : 

44 : TyjeZm v. llpde, S Sia. a St see too FbfbtT. Ao<«4', 1 Flu 717, 

SS8 ; Fotbea v. Ptanfl, 11 M. a W. wb«r« jmr*y and Wripltji 

0#7 : iee sad Cotter r. v. 21 Bmt. SS7, when thirty* 

CafhmgMi, L C. 0 Ch. A^ 971. thna ymn hsd tU^od ; uul riUt 

if) AdtiiamV. lomirt*, 9 De Q. * fnprS, p. 00. 

111 . a 0 .27ri. 
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made by tbe surviving esccutor vritbout tbe cozicumnc$ of 
tlia beneficiaries (A). e 

At Law, it baa been held that a mere duuge of dobti does 
not give tha execntof power to convey the leffal estate ff ): 
and the bettor opinio^ mms to be that the implied power 
in the case which wc are considering is merely equitaUe, and 
^t the^concurreaco of the heir or devisee in the convey¬ 
ance is necessary to pass the legal estate (A). Where the 
person in whom the \ogBl estate is vested is under any 
disability or refuses to concur, recourse must bo liad to the 
provisions of the Tl'^atoe Acts, 1850 and 1852.» 


If, however, the land *is devissd to trusteos, oven u^M>n 
trusts not in terms connected with the payment of debto, and 
the will contains a general diroction to sell for payment of 
debts, &o., or a general charge of debts, the devisees aru 
apparently tho proper parties to sell:—for the testator has 
constituted them tlio fiduciaiy owners of tlio land for tho 
purposes of his will; and tho implied trust for sale may well 
bo road as ingrafted on tho oxpi'OAS trusts (Q; and if, by 
virtue of tliis implied trust, tlicy soil tho estate, it would 
seem that they are tho proper pereons to leccivo and apply 
the purchase-money, and that tho concurrenco of Uie executor 
is not necessary (m). • 


But the point of greatest difiicnlty and importance is 
that which arises when a will contains a cha^ of debts, 
t and a devise of tho land to A. in fee beneficially;— A. not 
being tho executor (w)« In such cases it had been the prac- 


(&) CVMfAAU ▼. OiUonf S4 BesT, 
ei6 $ 11 Jv. N. 8. $48. 

(i) Doe ▼. llugiM, 6 HiA. S8S. 

(t) 8 m ftnd ooAiite T. 

Qttttf, 1 OoS. $44 1 Wrifffrjf 
SI Basf. 887; SoUm v. AsMan^ 4 
Jv. N. 8 S76| SidrfMi ▼. Arm^ 
itmd, S Say a Jo. 8$S) iAd mo 
OVjMP V. Fin^ 0 H. L. Oa PO01 
Lowhi ott lVuit% Olh odlt, p. 408. 

(I) Sm sad oocalikr Skaw t. Bmr, 


1 Kma,000; BoS ▼. 4 Mjl. 
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tice to accept titles from the deyieeo aloaoi without requicmg XXtt 

oyidenoe of the debts having been paic^ or causing the_'_ 

executors to concur in the convoyanco. Hodom deosionsi 
however (o), tended to raiso a very (ciious question as to 
whether this practice had not been erroneous/and as to 
whether the &le should not have bedh by the executors, or, 
at any rate, with thoir ooncurnmeo; even the efficacy of 
such concurrence was doubted by many practitioners, uporr 
the ground that the power of tho executors to soil, if it 
existod, was a collatond power, and was incapable of bei^ 


released. On thd other liand, it was d^ded at Law (/>), 
that as agaanst the heir^and his cm*^mod undistin* 
guishablo from that of a devisee—^ho executors had no 


power of sale. 


In the cases to wlucit wo liavo i'eferre<l tI>o beneficial 
deviseo was eitiier himself tho executor, or the executor 
eoncunod in tho sale: but in a very loecnt case (q) where 
there was a direction to pay debts, followed by a devise to 
A., one of two executora, subject to tiio payment of debts 
and legacies, it was held that A., selling as liencfieial owner, 
could make a good title without the concunimcc of his 
co<oxccutor: the contention was that a purchaser could 
only take a titlo from both executois selling under tho 
implied powei*; but the Court of Appeal, without laying 
any stross on tho circumstances of A. being himself an 
executor, held, on tho authority of Colycr v. Finch (r), that 
tlio doctrine o^an implied power of sale in the oxecutoiu 
has no application to a case where the estate is devised to 
another charged with debts; and that, in such a case, tho 
money must be raised, througb tho instrumentality of a 
sale by the devisee \ who is the person, and the only peiaon, 
that can make a legal title. The swo reasoning which is 

(o) n0UMQ» T. Ltfmkc, 17 BflST. S4 Bmy. 615. 

696 ; 6 !>• G. aL A 0« 676 1 Wri(^ <^) Do# t. 6 Bxch. 616. 

V. 61 tev. 667; ud Me Go#* (l) Corm v. Owiw^l, L» B. 6 

XhkQ T. CMcf*, 1 CoL 660 ; iTedHe* ; CK Ap^ 671. 

M ▼. qWnis IJ. a H. 609; Cba6 T. (r) 6 H. U CX 999. 
noMM, 99 Bmv. 126 ; g mrtew t* 

a 9 



C20 


XATrSBB &ELAT1N0 TO COMPLETION OP PUBCEASE. 


I. 


xni. 

Biot S. 


applicable io the caac of a fdvciai% acema to apply with 
Htiil Htrongcr fore# to the caae jof a be^^eficial devisee; for 
where no express truat intervenes, a power of sale may 
more readily bo implied. If such a power is to be implied 
from a meiV cliai^ of debts, the poison who takes the 
estate so charged scomfl to be the proper person to exercise 
it; and tjiis, wheUier the estate comes to him subject only to 
the general charge, or is expressly devised subject to the 
charge of debts. Executors, as mich, have nothing to do with 
the admiDistraticm of the procecils of real estate; a direction 
that debts are to be^paid by Uteni is, as we have seen, insufK- 
eiont to create a pIfhi^ upon the realty, unless d^oy are also 
deviaecs of the estate.* Wliy sliould a general charge, whn'o 
they are not devisees, and aro not named as the peiitons who 
are to pay the debts, give them by implication a power which 
is denied Uiem when they arc so named ? In ono case (h), 
it was assumed os clearly established, that where thciD is a 
eliarge of debts, and no distinct pruviKion as to the person 
by whom the sale is to bo made, then the exeeutom take 
an implied power to scU, though tho pei>tons beneficially 
interested are capable of concuning; but tho geneial tcn« 
dency of tho latov authorities (0 scK^ms to warrant tlio 
former understanding of the profession, rh., tl^at the owner 
of the estate, whether he hold it beneficially or in imst, in 
the only person whose duty it is to proceed to a sale, and 


to apply Uie fund under the power given to rmsc Uie 
chatgo {»). 


The case of Corsa* v. Ca^ivnight, it is Hubmittcil, almost 
justifies tbis conclusion; still the question whether a bene¬ 
ficial devisee, not being liimsolf an executor, of an estate 


subject to a general charge 

(«) ITodUnuM ▼. 1 J.*a H. 

S09. 

(I) Bee John$OH v. S Mjl. 

a K. SS4; Sf4ml ▼. Fkmd, 4 MyL k 
Or. 42$; M r. iTsme, 4 MyL a Or. 
267; v. AuHtf, 1 De G. IT. 

* G, 660; G/Ies n 26 U J, 


of debts, but not expressly 

Ch. 10$; ftsid ti<U ivprtf. 

(•) 8m JOd^farlX t, ArmiiUaJ, 2 

Xfty a Ja $$3; «Dd Me Cth 

edit 406, H sad sa srUale 2 Jor. 
'K. a $6 ; Cbtwr y. L. U, 

' $ Ap. on, 
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charged therowitli, or tho executor soiling undor an implied Ch^p. xnL 

iwwoi'of sale, 16 tho proper person to sdl and make a good 

title, cannot be I'cgarded as finally settled; and in cascH rot 

coming within tho operation of tho»22 & 23 yict c. 33 (x), 

it wUl still be a wise precaution for a purchaser from tho 

devisee to satisfy himself that alt tho debts have been 

piud, or to require tho executors to authorise the proposed 

payinont of tho purchaso-money to tho vendor. As already 

intimated, it is not peifectly clear that the latter plan is 

sufficient to perfect tho titlo; but there aio strong giounds 

for believing that such a title woul^ *1^ supported, if tho 

case cauio ^fore Uio Court; and that 1^ wnuld bo hold tliat 

the executor is cuinpctont to bihd all claiming in 

I’ospect of a light to have the luoueys iuiwmI out of thu 

land, which, if so raised, wouhl have to pass tlirough his 

hands for aduiinUtration piuposes. The point, in fact, 

scoii^ to liavu been in ofTcct decided by a case (if) already 

I'oteri'ed to \ and which, ovcu if not altogether satUlactory 

in itself, and although by no moans univeiitally appiovod of 

in the pi^ufession, is yet of gi'cat importance on Ute present 

question, by irason of its having been dedded by the same 

learned judge whose decisions in JlMntfon v. Lowuter, and 

Wnr/tf‘}f V. iSy/lvK, have given rise to tlie existing difficulty. 

It must, however, by borne in mind, that ui nil cases where 
tho legal title depends, or may eventually depend, upon 
tho implying or not implying a legal power, tlie question is 
purely a legal one; and consequently the validity of the 
title will or may h^vo to bo decided in ejd:tment. The 
decisions of Coni-te of Law, thci'oforo, must ultimately pre¬ 
vail on this question. And until it shall have been settled, 
by a satisfactory decision of a Court of Law, wbctUcr, 
under any given state of circumstances, a legal power does 
or does not exist, a title dependent upon the existence or 
non-oxUtenec of such a power will not be safe. 

Tho statutory powci* possessed by ciuditors upon taking But vutntot 

BitklAgml 

(d) Soote. 14 to IS. « SO; SI Bo»v. ISS 2 ifotcttnl ▼. 

(f) 3(orrs V. WMt, IS B«v. 666; S Dr. a Bai. 2Sa 
«Bd m Z/tfjWT. lidMl, 
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.proper proceedings for tbei purpose of ol>Uimngpayment of 
. their dehta out of^tbc descended or devised real estate (a) in 


Beet 8. 


hands of the heir or devisee (a), does not, in the ahsence 
to ^ 6Epre« chaigo of debts, bar the widoVs right to dower 

of dobta^ or freobwh (f>); and the statutory right may be defeated by 

a prior alienation for valuable consideration; and in the 
hands of iho alienee the land is discharged, although the heir 
or devisee remains peisonally liable to the extent of tiie 
value of land alienated (o): therefore, einoe the land itself is 
free, the existence of debts docs not relieve a purchaser from 
the devisee from the necessity of seeing to the payment of 
legacies, be. (<!)< whl^e, on the other hand, a purchaser. 


(i) BuIms Ute WiUs Act It wm 
well wttled ibet sciiartl pecunieiy 
logataei bad a riglii of manbalUag 
M igabut i i aa c a n dad ml eatata, fo 
that, if the poweal eatate prore^ 
incoAdent for the paytnaDt of Uuhta 
aad legadMjthe Icgatoca wereeatiUed 
to oonie upon the dene&ded real 
OftaU to Iba exteot that tbe panecMl 
ertata had buea exhawtad tba 
cieilitoc^ Bat tbara wai ao ««eb 
ifgbt •• ag^Mi real estate epadSeaUy 
deviwds and, aa a rostdMrr deviae 
aodd cbIj pM real ertata af wbkb 
tba testator wm sekad at tbs data of 
bk will, it WMiBi]Datarial,fortbeirar> 
posea oi tbk nla, wbatber tbo datka 
WH^ In fom, eiiaeiSfl or reddoarx. It 
waa for a long tkoa doobtad wbatto 
dnea the lata WUle Act a leddnaiy 
darka waa still In sabstaaoe 
In Ubuwm V. Fiyer, L. & 8 S^. 
627, V.^ Kladei^, following bk 
prerioaa dsokioa In Zhdji ▼. ZfaH« 
rijfft, 1 Dr. A Sm. 886 (and laa 
Aatikfbain t. Aadrribisi, 26 Bmt. 
466 i BdkM r. Otem, SiBeaa. 802), 
bdd that tbs offset ef tba 84th ieo* 
dflB, which taabea a adn apeak aa If 
It bad been axeoatad lanedktdp 
Woca tbo lestatoe'a death, was tM a. 
derka i M i d u a f r In fora aovld no 
IcBfw be treatad aa ^adSo is mb* 
ctanoii Ibk deekion, iHtidi wm at 


rariance with proviow dackloae by 
V.«C. Stoartp waa mcraed by Lent 
Cbabnaford, on appeal^ L. B. 8 Cb. 
Ap. 480; and aeo OiUimy.Sjfdcn, 
L. B. 7 Eq. 871; and aftor aoma cod« 
Slot of the authoritka It k now woU 
eetUad that a residuary devka k still 
spedflo (Ltmr^UUi v. /pyMAfen, h» B. 
10 Cb. Ap. 186); and that tho i^edfto 
dsvkosi must ocotributa lataablj with 
tbo reddoazy devkee towards tbo 
deSdon <7 of tba personal edata for 
paymsni of dabta; but notwltb- 
danding I^wd CholiMfeetrs ciuddon 
in Iftnmik r, .Fryer, tbo eceroder 
opintoft MDs to bo that genaral 
pecuniary legatacn bare no right of 
^ agdnd the derkad 
real edata. . 

(s)8 A^W. AUe.14; 47 Oeo. 
m. a. 74, eaet. 8; 8A4 Wm. IV. 
e. lOi 

(8)^|er ▼. ZTittff, 20 Bear. 6811 
/once V. /oM, I K. A Jo. 861; and 
ocoapar* Sowiani v. -CtMcritonf 
L. R. 8 Sq. 466. 

(c) JUAmrbm ▼. 7 Baar. 

118; Sp m kma n r. TkiMf, 8 6im. 
858;naFkiB v./» m 14 1 Hao. A 0. 
448; lindirftf t. Jerwk, 88 Bmv. 1 j 
•aa too IffMi ▼. Jkdkptoa, 18 Ir.Ch. 
Bep. 806. 

(d) irofiiT. irarn,8 BIbuA 88.446 ; 
M V. SQni$t 4 Uyi A 0. 864, 266i 
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« 

either from the heir or devisee, is Doi honod to see to the Cbv. ZIIL 

paymAt of either Bpedalty or simple eoninct jdebts (e):_ 

but he iQftyi at the suit of* creditors, be restrained by 
iiyunction from parting with the money (/). 


It has been held that the right of ^ho creditor will provml Blstt of 
against parties clumii^ under the heir as equitable mort¬ 
gagees by deposit (g ); and their case soems to be undistia- 
guishaUe fitnn tiiat of a purchaser, who has paid part of his 
purchase-money, but has not taken a conveyance. 


Blgtto! 
cnaitot M 
Agftinit 
aquiUbl* 

of 

heir. 


It has boon doubted when a sum charged upon an estate 
is assigned by way of mortgage,^ with the usual power of 
attorney to receive and ^ve dis^arges, whether, upon, the 
estate itself being sold, and the sum being paid off out of 
tho proeoods of sale, tho assignee can, as against ineum- 
braneers on the equity of rodemptJon of tho sum, givo a 
good diflchaigo for tlie same in Equity under tbo power of 
attorney; cspeci^y if tho deed contain a powei* to sell tho 
security, and the usual clause expressly making lus receipts 
agood discbaigo in Eijuity, in ruspect of the proceeds of any 
sale under the power (A); 'but this doubt has been romoved 
by later authorities (i). 


Bdoulpt mAos 

of ^UorDo^ <m 
of % 

fufiS 

00 Uod, woo* 
tbor ogood 
diiohoigo lo 
Sqttltj. 


Upon a sale of superfluous lands under tlie Lands Clauses LuSi Claaaos 
Consolidation Act, 184*i, a receipt under the common seal 
of the undertaking, or under the hands of iwa of the dircc- 
tors or managers of the undertaking acting by the authority 
of the body, is * a soffleiont dbehatge for tho purchase- 
money (A). 


(s) Sog. 061; r. Ska», 8 (&)nnii(ef ?• JlmlMn, 9 Sia. L 

Da a W. 85i (t) 8 m Dtibonuifk r. Zftfmi, 6 De 

</) Um$, 6 Bto. C C. G. ILftO. 439, 456| itul sw Dst. 

817* C(«T* Tca It p4. 8, pk 596 I Sngl 695, 

(g) CarUr r. fassAri, 8 Dr«v. {k) See 8 Viet, a 18, a 181* 

811 
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Chap. XIIL 

BertloQ 4. 


(4.) Ah to tke (Diuiunt inyuhle in of paixhasH^wwg ; 

—liQio asceiiairied, inciwded^ or diminklied. 


AaCoUic 

AiQowii 
4U« in rwpeul 
of purohMp* 
siMMj, how 


iMTOMOd, OC 

(iimiatoho^ 


roroboM* 
moMjr do* 
lomlnod bj 
•rbltnUloB. 


Wlien tbo contract l^vets tlio pi*ico to be fixed by arbitiu- 
tion, the aibitratorH (2) must (ftrictly pursue the tenus of 
h!icir authority (m): if directed to choose an umpire, they 
must do BO by an exorciao of discretion, and not by lot (n), 
or chance (o): nor can they, nor can the umpire, previously 
agree to a<lopt, although they may bo assistod by and act 
upon, the opinit^’of a third person (p). Miteonduct In 
luidcing the valuation wlU invalidate tlio award (j); but 
cither party to tho contract may, in E(|uity, bind himsolf by 
aoquiosoonce, in a voidable award (r): and mere innguiaiity 
in the proceedings, the election by lot of an umpiio, may, 
oven at Law, be waived by tbo parties or their agents autho- 
lizcd to act in the matter of the roforcnco (s): and wboiu 
tlio parties have loft tho price to bo detonninod between them 
by a sole valuer, the Court, in the absence of fraud or mis** 
take, will enforce tbo contract, notwithstanding that tho price 
fixed is exorbitant (f). Where, however, the arbitrator has, 
ic^xm Ais orvn aliwnr^, made a mistake, cither as to the 
Ruhjcct-matter of the reference, or as to the legal [niuciple 
on the' basis of which the award was Uf.be made, the awaid 


The ^jpoSniment of ea 
tor mvt be oemmoaketed to the 
other per^ within the tiaw limited 
for nwlrias the ^tpoiatawat, Tern % 
IfojriM, n Q. B. 7. 

(m) See Bmtrg v. Wait, 6 Tee. M\ 
MOut T. <kri, 14 Ten. 400, 400; 
T. Ihd!€ So9^T^ 19 Ym. 

eee4ei 

(a) Im re f/mbm and Xhtrrf, 7 
DfwL Pi Cl 569 f r, TViider, 

9 ?r. Bi 75. 

(e) See /» rt Ormteood ml TU- 
9 Ad. a S. 671, 699i 
(p) Mmtrg r. Warn, 6 Yea 848 | 
V. SicitHum, 8 Sfab. 4 Bt 
180; Andereei t. 8 CL 4 F. 


26. 

(9) In rt S De 0.4a 89, 

nffinned p. 44 

<r) BiwuUZ ▼. BrtUofffk, 17 Vm 
•oe 841; re MOioU, 8 De Q. 4 a 
17 ; Stptulc llarran, 18 Jar. 881, 
V.^B. * 

<«) SsebbiMe V. Taptor, 2 Fr. IL 
70, uul eee p. 822, ei^vd. 

(<) CofUer T. JTajom, 25 BcftT. 200 { 
ttd tee /WTer v. Ameiek 4 0. B. 
705 ; 2l^dpli*$on t, Ponte, 87 L. J 
C P. 54 Ae to lnraUd*tins *A& 4wud 
on the gromd that the eiUtretor hne 
&9i need hii own jodgiMti eee Sadi 
r. WiUUm$,4D%Q. M.40.67A 
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may either l>e eet ande, or referred back to biiu (u); and hie 
own oTidonco k admiaaiblo m oxplanatiou of the a^val\V (x). 
Whei'o tlie award or valuation is made by two arbiti'atore, 
it should be signed by them both ^t the same time and 
pUco (j/). 

The 9th section of the Tjands Clauses Consolidation Act (j) 
piovides that» in the case of a party under disability or inca* 
pacity, the purchase or compensation money payable to him 
shall not, except whore tho same shall have been determined 
by the verdict of a jury or by arbitration, or by the valuation 
of a surveyor appointed by two justi<^ under tho Act, be 
loss than shall be detennined by two able phictical suivoyors, 
ono nominated by the pramoters, inH tlm other by tho pai'ty 
under disability, or Incapacity; with provision for tho 
appointment of a third surveyor, in case tho two originally 
named fail to agioo. The rapiiiuments of tills section umst 
bo strictly couiplio<l witli; in one case, whole a mil way 
company agi^d with a cbaii table coiporation for tho pur¬ 
chase of pait; of their lands, but thcin was no I'cgular noiui- 
nation of suiveyoi's, nor any certificate from them as to tho 
adccpiacy of tho price, tlio Loixls Justices held, aflinning tlie 
decision of the Master of the Rolls, that there was no com¬ 
plete contiact capable of being enforced in E/juity (a). 

In cases of ai*bitiation under this Act^ tho umpiin (b) may 
under sect ‘41 be appointed by the arbitmtors (c), after tho 
expiration of tho time within which they arc themselves 


(fi) re Dart Vdlfey Rf Ot., L» H 
4 Ob. A^ 454 ; taniiinf V.AJ. 0, 
L.R.QStj. 429. 

(4) /bid, 

<y) Wade r. Dowiitky, 4 E. A B. 44; 
iod BM Badi f. Wmiaau, 4 Do G. H. 
a G. 674, 6S4,683. 

(4 3 a 9 Viet e.ia 
{a) W^eambe il Ct t. DanniMfjioR 
MotpiUi, L. R. 1 Ch. Ajk S63. 

(6) Tba wDidra'e daeUnttloii luiibr 
I. 3t a^eil &o4 be Uken, Ac., Won e 
joitloe of (be peitloolei* luodl(f ln\ 
vhlGb (he Ufide ere ritueAe; JU Dofis 
and Stutb St^rMirt Jf. C>s 16 


Jor. list Q. D. ; S Pr. R 590 . 

(f) See «e to (hu iippointmont 
one peri/, of eo arbitrmkv (o ^ for 
both perUce, BradUi/ ▼. London and 
NoriX'WedtmJt Ck, 1 Pr. R. 597; 
5 Sxch. 769. An eHn(rttor oe^bt 
&oi(oba la tho pereooel intoreei of 
the jiert/ ajiixSatlag blu ; mro In re 
LViat, 9 Do Q. a a 17. Time for 

^jpUdetion to eti Wde ewMtl not ex* 
(euded, becenee of niae— of peK/; 
eeo OtadioMO v. Brtten, 9 Jur. K. B. 
85S. Aa to efp^Qiiueat of e eum/or 
eader (be 85(b eeetku, aee now 80 a 
81 Vkt 0.197, ■. 81 


Cbjui. xtn. 

Sect. 4. 


Under Lendii 
CJeutee Couio* 

lidMloB Act. 

6 


6 


Hov empiru 
to be ep- 
pointed. 
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compoteni to mkc an awaid (cZ): if they cannot agtoe 
- upon an umpire, •and the time allowed to the Beard <>f> 
Trade {e) for appointing one haa expired, the landowner U 
entitled to an M oooo myt by jniy, and may enforce hia right 
by mandamne (/). The umpire, if appointed, may mAke 
hie award*at any timoNrithin throo months after tiie duty 
devolves ypon him (j ): it need not assess different sums for 
* tile price of land and for damage by severance (A); but it 
must not dotermino the one point, and leave the other un¬ 
decided (i): nor can it bo set aside on the ground of its 
being contrary to ovidonco (i); althongH this rolicf has 
been afforded, chycAy on tiio ground of an omission to allow 
one of the parties an ^^poriuntty of producing further 
evidence (1). The company are bound at then own expense 
to take up the award, and furnish a copy to the land¬ 
owner (m). Wlioro, land having boon taken under tbo C8th 
section, tlio landowner gives notice of his claim, exceeding 
601,, and of his desire to have jptnpcnaation assessed by a 
jury, ho is not entitled to a notice from the company of 
their intention to issue a warrant to summon a jury (n). 


{d) In ft 12 Q* B. MS s 

S lUAl Cl. 452. 

(«) weta. 2S 2S of Act 
(/) In rt BqhA ToHMat, A 
IS L. J. Q. B. S3S; 14 Jar. 

loss. 

In rt BrodiiUr, tnfrd; 

Sierrvii v. N9rik A Cx, 

2 Fh. 470. 

{Jt) In rt tU iKprO; to 

tn ttm whan thn aaoooai U tmnmd 
1)7 i jai 7 ; ton Oorri(ftlt t. Zondon 
and btatimU A 6 Mm. k 0. 
212: Mkd Inrr Londonmnd Grtmwi^ 
A Ox, 2 Ad. an. 070; CM V. Jftd 
Fa2»A Clx,L. AlQ.n.S4a Bm 

M 4o a& Qsdirion to ^>«cU7 ikn tft- 
of fa 

In rt Utrtk Stqftrdtkirt A Cb., As 
forit Lmdor, 2 Xneh, 266; 0 BaA 
Ga 1^* Asd aaa, aa te oUiar oiMS of 
doobifol or bad awaidi OAdar tha 


Undm, da A Cb., t Pr. A 620; 
ArodZeir v. London and Wedtrn 
A ik j27 ; 6 Sx^ 762; In rt 
NoriA Slofifrdihin A. Cb., Sx perit 
Wood, 6 BfA Ca. 25: nadooo Inn 
Don Vontp A Ox, L. A C Kq. 422; 
A A 4 Clb Ap. 654, (wlian \hn arid- 
tracer admitted Ui ’ mktake,) aod 
CONI tbare died. 

<Q Walx/M T. IhntBp A Cb., 
S De 0. J. a & 11; S4 Bear. 246; 
•ad aa to the SnaHt/ of ao award 
wbwe ooa of tha pdnta lofenad la not 
ipadSoally dkgo^ see JtwtUr. 
CkHo^ U A 2 a P. 29A 
Qf) /» rt AradaSaw, oM tuprd. 

(r^In rtUnkp, 2 De G. 4 & 66» 
48i 

(») SoOdontr. York, he, A Ck, 
16 Q. A 404; and see Dnrnard r. 


Woinwrick, 12 A J. 42S, Q. A 
. (a) T. 8onA Dmn A Cb., 16 
Act, watt, Smtnd, da, A Cx t. Jw. 4e4| Q. A 1 22 A J. 146. 

2 Bicb. 728; X4adM|f v.Msd 
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The amount originally fixed or subsequently ascertained 
to be jMnmd/fide payaUe in respect of tbe purchaAe-moncy 
may in the several wajm hereinafter noticed be incroased 
or diininifihed4 


The most ordinary mode of increase is by the accrual of 
interest i as respects whicb» it will be convenient to considoTp 
flrat, those cases where there is no special agreement as to 
interest; promising that, in such casesp interest, when 
payable, is payable at Law after such rate, not exceeding oL 
per cent., as may be allowed by the jui^ (o); and in Ifk^ulty 
(as a general rule) after ^e rate oF fit. j>er cent, (p) per 
annmu 

If, thon, a time be fixod for completion of Uio eontiactp 
and them bo delay attributable to the purchase!*, he must 
from, that time pay interest upon his purchaso-monoy, 
although it has been lying idle and appropriated to the 
pui'chase ( 9 ), and although he has not had possession of the 
estate, which (as in the case of a house bought for a rosi* 
donee) has therefore been unproductive; hut bo will be 
entitled to any actual profits arising fiem it (i*)* 


If, on the other hand, (n time being fixed for completion,) 
there be delay attributable to the vendor, the purchaser, if 
ho has been in actual posseasion, or in receipt of tiie rents 
and profits, of tho estate, must pay interest, unless and 
until his money has been appropriated to the purchase and 


lying idle, and notice of such 

M S a 4 wm. ly. a 4S, a as; 
•Miraum. a 90, a 1 Aito 
vfaetbw oooipoDBd liiturt can to 
otomed, M AUtnod T« rV>|49f, 1 

Mmo a a S79, NS ; Btnmo* x. 

8 ^, 2 Ma p. a m. 

</) Sof. 443; Ooler^ t. Mothnet, 
lYeaitia tol* la InUa^wie Mklo 
brttoOooH, oalj S4 lOa, jmp cmL 
toi tott dtarged; JVateUaM v. 
ClbOeortb IJ. A a ttO, ME 
< 2 ) r. intU i t , 1 Tflk ]«s« 


being the case has been given 

SSI; MttntfKi % FUtfferald, S Ir. Eq. 
67; Sag. ess. toe PHtt, 8 

Sha. eS3; AiL^(h>L t. £||f^ 

toa 1 Hdl a T. 21 a 11 tto agree. 
mmt Sx tto tato, any. mUofnent 
egresneai for rednetiaa will bo coa- 
itaed etriettr ageisM Um jniruhaeur. 
Att9ood Ttplor, I \fAMn. 4 p, 
379| end Me MindiA % Nuff, 4 
Bear. 882. 

(f) ^ 247. 


Chap Xin. 

Beot4. 

a 

laomeM or 
diminutoa of 
jnircbeee* 
noMy. 

Inttoiied by 
Interert;-" 
nto o^ if M 
egryameat. 


Pajatilo frem 
iisw Sxod for 
oooipletion, If 
delay roete 
with pur- 
obaeor. 


From what 
time peyablo 
If delay route 
with vendor. 
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Chip. xni. 

6eot 4. 


I 




^VIl<)Glvr until 
' * howp, 
tt um/ 

ii(ipro|)riiUu 

I nicy atul 
vbini ox- 
viiipUon from 
iutvretU 


to tho vendor ( 9 ); and, in one case, wlicro, after notice of 
appropriation givtfi to tlio veu^pr, the purchasc-Dioilby IiAd, 
through his de&ult^ lain idle, ho was disallowed intei*eat 
on the purchae(hmoney» though hold accountable for the 
rgnbi (t ); but it appears that, (if out of pOHscssion,) he will 
bo charged with intercSt only from the time when ho might 
prudontlj^havc taken pofvktfnion: if., when a good title was 
Aiown (h) and verified (j:) ; and although ho may, if ho 
pleaeo, in the interim, pay interest and take tlie rents and 
pix)titM from the time fixed for completion, ho is not bound 
to do 80 , whore tlie ki torcst exceeds the ron\e and profits (y). 
Tho vendor mayy liko^a mortgagoo, bo ma<lo to account for 
nut only what Ito actually has, ^but for what ho might, 
without wilful do&ult, have I'occivcsl (s); but such a clinic- 
tiou is not of course, but must be founde<l on a special case 
made against him (a). 


And, on tho other hand, it has been hold that a puieliaser, 
if out of poHHCHHion, is not justified in laying aside liis 
pui'cliasc^moncy, and itmdering it wholly ov in part unpio* 
ductivo, until Uic time whoii a good title is shown by the 
vendor; and tliat if he do so, it will be at his own lisk and 
loss (b). This doctrine, however, seems open to observa¬ 


tion (c); and is oppo 8 e<l by 
tlic rule 08 above stated ^vas 

(f) PewrS V. J/ffrfyr, 8 Vm. 146; 
Jf<ibert» V. i/oMry, 13 V«c 661; Jf<n^ 
iaHd% N^rrii, 1 Cox, 66, 62; Sag. 
6i$. 

<0 litifenti Conal Cx t. W*iT% 28 
Cwv. 676; oad KiVimv. Hand, 
26 Rttv. 630. 

(») PoHddow V. ShiHtf, t Sw. 223, 
(HUxl; JiiMLt V. Lord Jio4t6y, 2 Bw. 
232; Joua v. Modd, 4 Rom. 118; 
Mord: v, J/mkittoo, i Hvas, 12L Jatd 
w« Cdrmtm ▼. 20 Roxy. 5a 

(x) Porr V. Lortjrort, i Dmr. 17a 
(f) £$daite v. Pttykaomn, 1 Sim. k 
St 128 ; /OMY V. Hodd, 4 Rom. 118, 
128; Me P^n Y. RppYre, 6 MedA 
267 ; CWIsni r. Poe, 4 Do Q. A Ja 
62A 


a later decision (cQ, in which 
treated as *well settled. 

( 2 ) AKiiik4 V. Qnirford, 8 
28; Wilton v. i^ofkam, 1 dnc. k W. 
37 ; Ma Crome t. Z>«tc ^Ptav/oti, 6 
Do o. a a 7 . 

^ (a) ShrwiH v. Skahjieare, 6 Do G. 
• M. a 0. 617 } liut cue and cnnfi(kr 
PkidifO Y. Sflveeter, T* B. 8 Ch. A^i. 

iba dootrine td 0 vendor'i 
luMliiy soenii to bo Wo broadly 
ptotad; iod vide if^, mi to hiif 
lUUli^ for doterloraUotM of the cstota 
vUU be remains in pniMinii 
(4)1W Vitm r. Ik Time, 18 Jur. 
1037; 1 Hoc. a G. 836, iteWd. 

p. 686. 

; • (e) Tide ti0A p. 686. 

(d) Djfton Y. I/ornhjf, 4 Do G. a B 
ML 
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And Ui$ cases seem to show, that when a purdiaser is in cb^ ZitL 

actual possession or roceipt of the rents apd profits, ho must_ 

pay interest upon his purchase^money (unless lying idle 
with notice of tho fact to the vender) from the titno fix<Ml 
fof completion, even although the vendor delay to show a withHUuaing 
good tiUe, and tho continct do ndt in tcjius make the 
purchase-money payable until a gootl title is sli^wn. For 
instance, where parties already in possession agreed to pu:^ 
chase laml, the purchaac-monoy to be pud on the 2.>th of 
Uaich next ** on a good and valid title being made and 
exeoutivi,** and a*bitlo was not mule until niany years after¬ 
wards, but Ihey continucKl in possession, ayd did not appro* 
priato tlie purchase-money, Uicy»were held liable to pay 
iiitei'CHt fn)m the above date («?). So, in a recent case (/), 
where a railway company took possession of land imdor 
their statutoiy powers hoforo tlio value was ascoiiained, tlie 
vendor was held entitled to interest on tho purchose-iuoncy 
fi'oui tlie time when the company todk pomcKsion. 


And, inasmuch as, until a title is shown, tlicro is no right CUimnot 
to either principal or interest, arrears of interest, not for six TututT 
ycaiTi only, but for an indefinite pcrio^l, may ho rceoN oitxl 
when a title is shown: the case in the interval not being 
within tho Statute of Limitations ((/). 


And a Rpecial agreement purporting to give the puirhoscr 
l)oth tho rents and interest, will 1 >e naiTowly scrutiniscnl by 
a Oouii of F/iuity (A). 


If no time bo fixed for completion, the purchaser pays it no time 
interest upon his purchase-money, unless lying i<llc with 
notice of tho fact to the vendor, ftom (it is conceived) the ^ i* psyaUia 
<latc of the eoniract, if tho purchaser bo then in pusscssion, »utfi lAki'H 4ir 

t]U« Hhtiwn. 


(e) AU, Gfn. v, COrui Cttwl, 13 (^) T6/t j, Supkeu*»», 3 De H. Sf. 

SioL 314 ; P^yedt v, iTailjr, 8 Vm k O. 735; wr do« the JAnilUtitm 
149; Ftvdyrr v. CM«r, 13 Ve^ 35; Act oe 1874 (37 k 38 Viet e. 57) 
Sirck V. /ejr, 3 H. L Oa 56& ^ oonUio eiiy |icw1nC<h> JeaUu to tlic 

(/) V. Dun VuBtjf A C^, ewe. 

U IV19 Ef|. 93. (5) DM r. 1 H. <\ 
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Ghifk zm. (t); or, if ho be not then in poMowion, from ihe time 

_1_ of his Uking poflaewrion (I); or from the time nt which he 

might prudently Hato takon pofloeeaion (/),—supposing it 
to h&To boon offered \p him j—t .e., the time when a good 
title was shown. 


JUgat to, haw 
•kff«clad hj 
prodtM^fla or 
DOQ*prodoo* 
Uoa cl ovi* 
deuce. 


And a vendor^s claim to interest from the timo when a 

maybe enforeetl,notwith¬ 
standing his having subsequently and unnecesBaiily adduced 
further evidence upon which the purchaser accepted tho 
title {m). And tha non-production of ntaterial evidence 
wiU not negative \ho vendor's claim to interest, if it has 
been oceaffloned by tbo* purcha^rs having taken and 
insisted on an untenable objoction to the title, and has not 
in iteelf been a point in dispute (n). 


^k>od title was actually shown, 


PftTxnmi 
esuMlbo 
•TMMby 
ftrlBf op 

puwetdon. 


And a purchaser taking possession subsequently to tho 
contract, cannot, by giving up possession, escape his liability 
even to subsequent interest (o). 


WMttago! 

«Ut« CO Idle 
of roveralon 
oqniva]«nt (o 


yommion. 


Upon tho * purcliase of a revenden, the mere wasting of 
the particular c&iato by lapse of timo appears to bo (for tho 
purpose of tho above rules,) equivalent to possession by tho 
purchaser ( 2 ^); and whero an estate which has been long 


( 4 ) £9 parit Ifann/tyt 9 P« Wtaa 
410, 

(i) FMptr Y. Cbobr, lad AtL* 
Cm. V. Chrid Ckwrdi, ^ ittpriu 
(I) 9 see $ ind MO PorfiMii r. 
Mm, S Jur. ISO. 

(») lAul^fdd Y. Dr owt^ as L. 
178,V.-0*W. 

(ft) ifoiiro Y. Tapior, S Mfta h 0. 

na 

(0 ) 8m Mto (0. 

ip) Sa paru MatmioQt M n^mi; 
Oma Y..2)ftviii, IVm SS; ChSd y. 
Lord Ahiapdm, 1 Vm. jvk S4; Zhrf 
V. SarheTf 9 Atk* 4S0; y« 

lor4CH$^ 9 81a. US; F«K|r y. 
ShBood^ 8 Dre. a W. S9 ] Bog. p|k 
031, H iC9.5 ▼. CttOitari^ 

1 Jo. 4 0/ 900, wiKfo tfMre «w ft 


ftmiB pTCMt pn»at fttiiliig from tiio 
piv p arty ; Mft CMampemowna y. 
^T«9iY, 8 CL 4 Ha 4 j iod Brooht v. 
Champenowtttf 4 CL 4 Fin. SOS; 
wban Ukft Yvids’s prmA /keU right 
to iateral VM flxdttdftd I37 the tcmi 
4d thft ooetneO; and LewU v. Tuttr, 
6 Jbt. 1100; WaRit y. Sorel, 6 De O. 
4 a 49s s V. OOeUy 18 Bftftr. 
178 1 hot Mi ilM Snfa(fkt y. Hto- 
9 Dm. 4 W. 48, wlwre Intarict 
Mcni to bftYo bMn tOowed only from 
thft tittft «lwD ft good titli could hiYO 
Lmh mftdft 1 lad m» Biomt y. JBtaunt, 
8 Mk. 8861 Oratmd v» Smii\ 8 
Afift 677. WMM % Mlwon, 17 
,*Bmy. 180, Mctts to hftvo Um do- 
ddod CQ tbi ipMlftl wording of the 
ooi^mot, OM p. 174 
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let for a term» which has io m6 yean to run, at a rent Ohi^ ytrr. 
oiiginally representing its agricultuial is sold as ^ 

building land, subject to tbo term, the porcbaae may bo 
considered as the buying of a rerersion, within the strin** 
geney of the rule (q), ’ 


In a modem case, whei'e delay bad occurred in making 
out the title upon a sale by the Court of an estate subject 
to a lease for a life at a low rent, it was contended and 
acquiesced in, and subsequently arranged, that the pur* 
chaser, paying intereet during the delay, sliould be allowed 
by way of compensation the difiefento between such 
interest and the sum of the rents /ocoimd, and the increase 
in value of the reversion by the wearing out of the life, 
such increase being ascertained by an actuary; so that ho 
was in effect, charged with, in lieu of interest, merely })iB 
actual receipts and the estimated improvement of tbo rever* 
siun; and this seems eoircet (r)» 


Upon a purchase by a mortgagee, tbo Court after tbo 
lapse of several yearn h^d that, in the absence of any 
express agreement, interest upon bis mortgage debt must 
be set off against the interest of a corresponding portion of 
tbo purchasc^moncy, from tiie time of bis taking posses¬ 
sion (h). * 


lutoTGsfc upon the purchase-money of timber taken at a npon 
valuation is payable only from the date of tlic actual 
valuation (Q, This, however, it is conceived, can only apply 
to growing timber; the reason for the rule being, that its Gn>w{R^ 
augmented value by growth is included in the valuation, and 
is an equivalent to interest: upon whidb Lord St Leonards 
has romarkod, ** but this, which was a good reason during 
the war, will not, in all times, justify the withholding of 

V. I* 1 (#) W^HU t. Ikitard, 4 Do O. IT. 

CL 200; ftfllnolngB. 0. 84 Boav. A Q. 841. 

(0 8 m WMr^ y. Fort$Ur, 

(r) Morrii T, ^ 831. 

K.a 
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ch^>. xin; 


IVindple 
which ihonid 
detenutw the 
UeUUt/. 


TlmbcF 
arrived a% 
luatuKtj. 


interest: many cases have occuired, in wltich the augmented 
>'aIuo by growth^ liotween tbe time of entering i;ito the 
contract and tile completion of it, has not been equal to the 
depreciation in the market price of the timber during the 
same period?' This remark, however, is omitted irom the 
last edition of his lordship's work, and it seems to bo scarcely 
pertinent ^to tho principle upon which the rule may bo 
aapported with respect to young growing timber; vis., that 
there is an inercase (not in tho market price, but) in the 
actual quantity or quality of tho Kubjcct^niatter of the eon* 
tract Tlio case, in effect, is this: tho vcrxbir agit^os to soli 
the timber as existinj^at tlie time of contract, its futui'o 
increase up to tho date of^the valuation, upon l»cing paid tho 
then estimateil value of such tirnlier and inci'caso. He takes 
tho chance of a rise or fall in tho market value of timber as 


a commodity: and a fall can, it is submitted, no inoiu justify 
him in inquiring interest prior to Uie valuation, in effect 
an increase of purchase-money,) than an unoxpccte<l rise 
would wnirant the purchaser in claiming a reduction of tho 
purchftso-monoy, upon tho ground of its )x*\ng of laiger 
amount than he had anticipated. 


Nor docs it appear tliat, in tlie case of timber which has 
arrivoil at maturity, interest ought, as a general rule, to 1)c 
paid [prior to tho actual valuation; there lias been no 
increase, nor any ailvantago to the purcliascr: the case uiglit, 
however, probably be different, if he had been the caiiso of, 
or consenting to, the delay in the valuation; or if, the chief 
value of the timber conBistiog in its ornamental character, 
ho been in poesesmon of the estate. 


. In all tho above cases it must be assumed that the valua¬ 
tion lias been delayed beyond the date at which it ought to 
have been ina<le: fa, tho time, if any, speciiled in tho 
contract, or, if no such time be specified, then tho time fixe^l 
far completion. Any claim to interest, or abatement in 
respect of the intermediatit period, whether the timber be 
growing or decaying, may lio nc^tived by the aigument 
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that tha parties having elected upon the act of Taluation for Xiii. 

fixing time at which the ptice ia to be determined, muat _ 

be deemed, to haTc weighed all the co&e^ue&ceB which 
* would render the price, fixed at that time and in ttiat 
maimer, a fiur equiyalent for the tAmsfer. If a vendoi* 
agreed to convoy forthwith, in consideration of 1,0001. to be 
paid at the expiration of two yearn, it could scarcely l)e 
contended that he would be entitled to interest in Che meai\ 
timo. If no time were originally fixed either for valuation 
or for completion,' the time for valuation might it is con¬ 
ceived bo fixed by notice fmm either party requiring it to 
be made immodiatoly. 

e 

• ^ 

The case of fixtures, aj^toed to be taken at a valuation, upon 
seemH to bo the converse of that of growing timbet^; they fiumi—* 
being a (lHe7*io}xUing property. Where they are of large 
value, the purchaser, if let into possession after tho time at 
which the valuation ought ^ be, but before it is actually 
made, should, it is conceived, pay an occupation rent for tho 
intermediate period: tho case seems to bo conversely .within oTIosm' 
tho principle of Dyer v. Hargrave (a), where it was decided 
that when, upon the sale of leaseholds, the vendor retains 
possession after tho time fixed for complotion, ho must pay 
an occupation rent to the purchaser, and receive interest 
upon tho purchase-menoy. 

Whm the price is payable by instalments, and nothing is Wh«re prie« 
said 08 to possession, it would appear titat tlie purchsiier is 
entitled to possession only from the time of paying the 
instalment (;r). 


Tho rule, however, that a vendor retaining possession Th«gn«ni 
after the time fixed for completion must pay an occupation 
rent to the purchaser ia not an invariablo one. Thus, where 
on a sale to a railway company tho delay in completion 
was solely attributable to tiio purchasers, and, under tho 


<v) 10 y«a 6\e I ttdM CAcrOtfM ^ («) r. W^aMam, 0 Uortd. 

▼. Q. a a. tC0. dss, ft CMM ftSuuUy. 

VOJ* n. ^ 
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presBUi'e ftriBiag from their de&tilt, the vender continued to 
occupy the premises for his business, xrhidi he cairied on 
for his own ben^t, the company were held liable to pay 
interest upon the purchase-money as from the date fixed for 
completion/without \eing entitled to any allowance • foe 
occupation rent (y). • 


Tudon , < Bo whm, upon a sale of the lease of a public house, and 

the stock in trade, the purchaser wrongfully refused to 

contract, and the vendotB retained possession 
and carried on the business, the purchaser was compelled to 
pay interest on hiA phrebase-money, and also al>suxns which 
the vendors had laid opt for the rent, taxes, and other 
necessary outgoings, with interoel; ax^ was not allowed to 
* charge the vendors with an occupation X'cut (s). It may 
be observed of this case, that tbo vendors could hot have 
discontinued the business without incurring the risk of tlie 
property being seriously depr^^ted while the completion 
of the contract yet romainod uncertain: hut it was, never¬ 
theless, held on appeal, that they carried it on at their own 
rii^, (and, it is presume<l, for their own benefit,) subject to 
their liability to account to tlio purchaser for so much of 
the stock included in the contract as they ha<l actuidly 
disposed of. 


Whftfc* Rif« 
fldoni Appro* 
)irU4Ion « 
porchAsc- 
mnwy to 
rsUore tmr- 
chMsr iron 
Ictenit 


The cases do not seem to define satUtbctorily what is a 
sufficient appropriation of money by the purchaser to relieve 
him from the liability to interest In v. Slntles (a), 

the purchaser, upon entering into tho contmet, paid into his 
general account at his bankeris a suip less than the purchase- 
money, but which, together with his existing balance, ex¬ 
ceeded the purchase-money: and until completion his balance 
was never less than the purchase-money, except for a period 
of three days; and the Court dischaiged him from payment 


(p) V. Mtir^ X (K, L. R. (s) 8 fitoL 4 Si. SM; ■sdm.Xff* 
0 CL Ajx f 10; iMrt ihd vsste* ksd Mm v. XaMcv, L. R. 8 Zq: 00 ( 
to pay tbo oQ^oliigi Svrtttf Ui oom*^ vboio tbo BMooy was Utsrforrod to a 
poacy. Mpsnto seeostii 

(f) nobis ▼. 8 llpia 176. 
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of intorest, in ronpect of the difforenee between his aror^ OhAp. XCIT. 
balance for (ho period betweep (he date of^ his notice to the .... . 

vendor and completion, «id his a\^nge balance .for three 
years immediately procodmg tlie contract: thus ^stablUhins: 
(apparently,) two piinciples; v!t„ first, tliat appropriation 
of a pn if of the purchase*inoncy, couple<l with tlie fact of 
the residue l»eing inimcfllately appropriable, relicvcfr tho 
purclieaer fiom payment of intei'CHt p«x> Uinto ; and secondly,* 
that payment into his general banking account is an appm- 
priation: Uie latter (if not tlio former) of Vhieh aoonw to l*o 
disapproved of by Lord Sb Leonards (&)';^and both appear 
to be questionable. 


Loix! Ht Loonardf observes, '^If the money was not AeiultsAi 
actually and ho}Ul appropriated for the purdiaso, or the 
purchaser derived the loaut ailvantage ftom it, or in any 
>vay made use of it, the Court would compel him to pay in- 
tei'esL'* If, therefore, the pi^haser pay the money into a 
liank at which he has an account, it is at least prudent to 
make the payment to a sepaxate account In many of-the 
joint-stock banks interest, at a rate somewhat lower, than 
the ordinary rate, is allowed upon sums deposited; and it is 
conceived, that, in such a case, if (ho money were payable 
at call or upon short. notice, the purehiwcr upon giving tlio 
usual notice to the vendor would escape liability in respect 
of the diSeivnco of intcivst 


When it appears that some considerable time must elapse PoroWer 
before the title can bo perfected, am] the purchaser agrees 
to take possession and pay interest, he cannot, (unless there 
be great and unexpected delay,) by subsequently appro- 
priating the purchase-money and giving notice, escape his 
liability to interest (e); but in one case (d), where, subse¬ 
quently to the purchaser being let into pofloestiion, a diffi¬ 
culty arose in completing the title, and the purchaser paid. 


^ ^ M ISHijutit r. /ftfon, Hng. CSS, it 

V. iitrtUttff, 7 178; tad m* Ktr^ jj) Xmiitit v, Ktrtk^r, U IL 9 

lAflr V. irmfttv, U IL 9 % M. 1^. 88. 
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to a separate account at hia banken, a sum, as he thought, 
sufficient, but wUch was not ^oite sufficient to ai&wer his 
purcbese-money, and gave notice of the payment to the ^ 
vendors, who merely objected to tiie form of the notice;^ the 
apprppriation was treated as vali<l pi'o tonto, and as re- 
lioving the purchaser from liability to interest In tho case 
^just 'rcfelTc<l to, the purchaser seems to have been ontitied 
to take pcMACsaion under tho conttact, before payment of 
the purchaHO'Uioncy. 


RuW where 
the eendiCion 
provide! for 

nejmefi^of 

]ntor«W 


In J?M?ai7e v. (a), Sir John Leacl^ Imd it down 

that where theh^ is an express stipulation as to the payment 
of interest by tho purchaser it applies to every delay, how* 
ever occasionod; unless, of course, thJ delay is owing to the 
^'oss miseenduct or wilful delay of tho vendor ; and after 
some fluctuation of the autiiorities, to which we wntl shortly 
refer, this rule is now well established. In two subaequent 
cases, where the agreement was to pay interest during delay 
caused ** by any unforeseen or unavoidable obstacles " (/), or 
■'by any unavoidable obstacle" (g), it was hold that tho 
stipulation did not apply to delays in making out the title. 
Whore, however, the agreement was to pay intci'cat during 
delay arising from any cauac whatever except tho wilful (A) 
default of tho vendor " (Q, or, Bimply,i" from any cause what¬ 
ever " (A), (an czprcffidon not so strong against the purchaser < 
as the former one, inasmuch as the particular exception of 
** wilful default" lncrease<l tho stringency of tho first part 
of the sentence,) it was held, that interest was payable 
during delays occasioned by tho state of the title; but, in 
tho latter case (Q, the order was made without piujudice to 


(fi) 1 aim. a Shu Me 

4 118; 

▼. 6 Jar. eiS, & 

(/) 

It, wbioh eUttot be re onocU ad with 
Sir J. previMS dacWw In 

(ff) ^rtk f, Baf. SSS. ^ 

(S) Am to whet ii wilfol 4efnall,Me 
StHoti v» fVew, IS Blou 177; iW 


forte BroddofOt 16 ShiL 174; /» re 
OifTMeor, undAM^WetUm 
X Jet, IS Bmr, OSS; 
Wirom,9HA 

(4) OmSen Zord Mnovth, Ehi^. 
SS7. 

(4) g fwtiwerf r. CSUratS?, $ Beer. 
418. 

AC. , 
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Any application by the purchater for compensation; and a Chor* 

different decision was come to, when the expression wns, _L- 

"if from any cause whatovei'the purcha^mouey shall not 
• be paid on, fee., the purchaser vuiki't^ default shall pay 
interest (m); and, of eouise, a eozidition containing tlic 
words ^*any cause wliatcvcr,’' oven •without anything to 
qualify their effect, vrould not authorise wilful delay on tlio 
part of the vondor (»). In a later case, where iie expression, 
upon a sale by tho Court, was, if the purchaser shall fail lay. 
in making such payments at the time and in manner aforc^ v 

said, then, and in such case, fr^m whatever cause the delay ns Fiiwc. 
may have arisen/’ interest to be paid at 5f. per cent., and no 
abstract was delivered until after time fixed for comple¬ 
tion, and the supplot^ents) abstracts, showing a good title, 
were not deliver^, althouj^ repeatedly applied for, until 
eighteen months after the time fixed for completion, and the 
purchaser at the commencement of the delay paid tho 
puithaso-inoney into a banl^ at a low rate of intcrost, and 
gave notice thereof to the vcndois, and that he diould 
require compensation, and then, upon tho tiUo being cleared 
up, obtained an order for a conveyance and for payment of 
bis purchase* money into Court, without pejudico to his 
right (if any) to compensation, and the purchaso was accord•• 
ii^ly completed, a petition for compensation in respect of 
the loss of interest ^as dismissed by Sir J. Wigram, V.-C., 
with costs, upon the ground of the purchaser having com¬ 
pleted the contract: hut it seems to have been admitted that 
while the contract remained incomplcto, bo mig^t bavo 
obtained relief, or might probably have abandoned the con¬ 
tract (o): and the decision of * the V.-G vras reversed by 
Lord G>ttonham on appeal: his Lordship holding, either that 
interest did not begin to run until the delivery of an 
ahetraci showing a good title; or that, if the condition 
bound the purchaser to pay interim interest, he was entitled 

(») V. iTcsferMH 1 D« a. (■) Bts Mm v. ^ 
a a ess j sad st Mrv T. ssa 

MO, 1 Ow. t M. Mi I ilMsd fiprd, (•) U fitm T, ftnM, II Jtti 

^ 118. ' 8M. 
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to compexuMiUon for the non^perfomiEnco hy tiio vendor of 
hU part of the cqptract (/>). * ^ * 

But, in ibo aanio c^ge, it Laving been decided that the right 
to lutereAt on the <mo liand, and to the income of the c^to 
on the other, was nof to .commence until a good titie waa 
abstracted I the pnrcliaser, when he applied for it, was refused 
bompensation in respect of his luonej^ having been compam- 
tively unproductive in the interim (it having, as before stated, 
been paid into a bank at a low rate of interest upon notice to 
the vendors). His fjordsbip held that sucR a claim could not 
be sustained: that t&e vendom being in deibult, the delay 
having been occasions by their njt performing tlieir pvt of 
the contract, were not to exact from the purchaser the pay^ 
inont of interest until the time they showed a good title on 
their abstract: but they were not, therefore, to make compen¬ 
sation for any loss not arising out of their contract; such 
default on their part not making it, in his Lordship's q>!nioit, 
nocesnsjy or proper for tho purchaser to lay his money by 
and luako it unproductive, fur tho puipose of throwing tlic 
loss of that unproductiveness on tho vendom: and ilmt it 
was oanying tho principle out strictly, to postpone tho tinio 
for paying tho purchasc-monoy till the time a good title was 
shown (q). 

This decision u*ss generally disapproved of, and seems to 
bo open to critidsni. It may bo adtmtte<l thai when a pur- 
cliaser has agreed to pay interest and take the profits from 
a Hpeoifibd day, uotwithstaudmg delay arising from any 
cause w'hatoA'cr, there would be mucli haixlsliip (at least iu 
cases where personal possession of the property is essential 
to its duo enje^mont) in holding this agreement to extend 
to a delay in showing such a title as would justify a )»ud«nt 
purchaser in accepting poes cs sloc, and so receiving the 

(j») a, (*. <A ^ti|—1,1 IUb. k O. attiptod Gm UttW pi Lctd OotUa* 
SIS f a&d MS JCobrfjoM ▼. SMpp, 181 iwo sEsmtirwi 

B«t. sea InMprrkr. ffpmt,•PpHt (f) 1 ICea k Q» tsa 

SSI, Lord Crwcrprih stsWd thsi hp ' 
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eqmTalent for hia interest But if, on ground of herd- Chtp. xm. 

ship, tbs strict words of tl^* agreement^ (which are sufli-_ 

ciently largo in terms, and are notoriously intended in 
practice, to extend to delays in making out the title) may 
tw^disrogarded, surely, on the like prindple, the purchaser 
(who may possibly have called in moliey upon the faith of 
the vendor's agreement to completo on a certain day) ought 
to be allowed to appropriate and re-invest it in such & 
maimer as that it may produce some income and yet be 
i*eady when i^eqaiivd, and to thiw the loss of interest on 
vendor (r).' In the particular case, iho purchaser, 
although he had the satisfaction of eetal^sliing a principle, 
seems practically to ha\e been left in no better position 
than that in which he >Ya8 placed by the decuion of the 
Vice-Chancellor 

Later decisions liavo brought the doctrine back into 

IMOldODIL 

much the same state as that in whidi it was before De 
Vieme v. De Visms, t*ls<,that whore there is neither vexatious 
conduct, dealing in bad fiutb, nor gross negligence (s) on tliu 
part of the vendor, the spedal coudition containing the 
expression ^^fioui any cause whatever," wiD extend to 
delays fairly arising from the state of the title (f). Thus, 
where a vendor died on tlie eve of completion, having 
devised the estate to an infant, which rendered a suit 
necessary, tho poichaaor was' held liable to pay interest 
fiom the time originally fixed for completion (u): so, also, 
where, after the contract, a suit was found to be nocessaiy 
in order to clear tho title (x): and, in a late case, whom 
there was a contact for the purchase of an undivided 
moiety of an estate subject to a lease, and, in consequence 
of tile owner of the other moiety claiming the entirety, and 
reftudng ta produce the deeds, the vendor was compelled to 

Seo Dimm V. HmAy, 4 Ds (•) Bmms* r. CMse^ t Dmr. 

a a* 481; whtff tmmtf, Umn wm 68i; And me TtweH w, LemfUf S* 

M ^eoU eoadltl^ 8m^ 4 Oil 307 ^ Tietcn r. ifoitf, 

(«) Bit IS JwH 844 I 88 B«t. 880. 

(0 Bm itHmmlrn t. Ve <«) Imd Metrelm r. TSrrfwr, 88 

a. iL.a o» \ tr Bmr. nt bmt. 8S4. 
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CbHkXlII. file a bill for partition gainst him, but died pending the 

_fiuit, having devia^l his estate jto in&nte, and them was a 

delay of eleven yeara before a title was made, it was held 
by Lord liomilly thft the purchaser was not under the 
circumstancescompellaUe to complete; butthat if heeletftod 
' to do BO, he must pay interest from tho time fixed for com* 
plotion In this case the delay was not. wholly caused 
by tho difficulties of the title, but was partly aitributablo 
to the vendor. There had, however, been no appropriation 
of the purchase*money; and the purchaser, who was not 
prejudiced by the dcUy, had neither threatened to rescind 
tho contract non takp active measures (o enfo^ com* 
pletion. On appeal ihm decisioi^ was affinnod; and Lord 
Justice Turner appears to have considered that there was 
no obligation on a vendor to enter into litigation with an 
advene claimant in order to perfect bis title (s )but it is 
conceived that this observation must have boen intended to 
apply only to cases whore tho vendor, at the tiuie of 
entering into the contract, is not aware of any adveno 
cliuui which may probably give rise to litigation. 

The rule, however, as above propounded, affords auiple 
scope for future litigation by leaving open tho question as 
to wbat, in any given case, may bo considered to amount 
to "vexatious conduct,** "bad fiiith,*’ or "gross negligence.'* 
Tho omission to deliver any abstract whatever, until long 
nfber the time fixed for completion, is priuid facie gross 
negligence which avoids the condition (er ): although oven 
such an omission might admit of a satisfactory explanation. 

Tho mere fact, however, of the abstracts delivered prior to 
tho time fixed for completion having diown an impeifeot 
title, or having boen supported by insuffirieni evidence, will 
not negative the vendor's elaim to interest (6), even in cases 

f|f) WMiwu V. GhOoe, U Bssv. ISS. 
msL.ItlCLA|hm I (6)aM^T.idsw,XSB«v.OS| 

(i) ft a, n B. 1 Ck SOS. Beitmn, IS Bisv. itU 

(«) Welik r. ftnW, S Ds G. A & 
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wkm a period is fixed for the delivery of the abstract (c); Chap. XIIL 

but * the fiut of the completion of the ^igreeiuent having _** 

been intercepted by negotia^ns, which resulted in a varia¬ 
tion of the agreement, has been epnsidered material in 
fixing the period from which interest is to run (d). 


From tho cases died above, it will bo seen that the Cottdii«i«a 
condition as to the payment of interest during delay i& fron the 
completion has been construed most strongly agdnst the 
puT'chaser; and tiie rule, which in former editions wo ven¬ 
tured to suggest* as that which should ultimately prevail, 
has in a groat measure *boon adoptejl; vis., that tho con¬ 
dition—^whether with of without the words ''from any 
cause whatever**—should be held to apply ouly to tiio 
case of a vendor who, selling witiiout the knowledge or 
rosaonablo suspicion of any fi^t, which will probably pre¬ 
vent completion within the time specified, subsequently 
uses all duo diligence to procure completion within 
such tiino: and that the ralo should not be broken in 
upon by exceptions based upon the use of doubtful ex¬ 
pressions referring to ** default '* or ** failiuc ** on the paii of 
the purchaser; expressions which in some cases have been 
resorted to, probably rather from a wilUngneas to adopt any 
plausible ground for depriving tile vendor of tho benefit of 
tiiat which proves to be u inequitable stipulation, than from 
any settled judirial conviction that they were intended to point 
to a dereliction of a duty, as distinguished from the mere non- 
performance of an act, by tiie purchaser. And in adopting 
such a rule, all technical distinctions between questions of 
title, and questions of evidence of title, and questions of con¬ 
veyance, may well be disregarded. The actual or implied 
stipulations in every contract which fixes a time for com¬ 
pletion are, that the vendor shall, by that tUnc, do three 


Sm FUkie t. ffmkd, SS M; m to wW k s perfect elrtrict, 

SSO. MB ie e SFrpyr, 4 Drew. V7; 

(S) y. SImliptart, 5 De O | ud yicU 9tfrif p. S81, ead OMee tben 

U. hG. n?; •odewandUr 
S 1^. It Cr. S07 { Dev. Ceav, toL L 
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4. 


dintmct vis., abstract a snffideut tiUe, verify a soffit 

dent iiile, and give a proper cd^veyanee: ihe atipnltftion <m 
tlie part of the purchaser is that he shall, on the spedfied 
day, pay th^ ptuohast^money, whidi, if not then paid, is to 
cany interest. If then the money is not so paid, the only 
pertinent inquiry seams to be, whether the purchaser was or 
was not, through the default of the vendor, so situated as to 
l>o unable prudently to make the payment If the puixhaser, 
ready with his 

vendor, obliged to keep it whdly or in part unproductive, it 
is difficult to see w^^the liability to interest should depend 
tipon the circumstance, of such default consisting in the non- 
performance of one rathe! than o( another of tho vendor's 
several stipulated duties. 


money, is, through the default of tho 



^mrw V. 


A modem case (e), befoie the Court of Queen's Bendi, 
deserve attention with reference fo the'present subject It 
was that of a vendor selling an estate in mortgage, and 
stipulating that the purchase should be completed on a day 
earlier by some months, as he must have known, than the 
day on which tho mmigagees were bound to receive their 
money: ,thc common condition was held to apply; tho 
existence of the incumbrance was not a question of title, and 
the purchaser was witliout remedy. Now in such a caso tho 
equitable airangemont would seem to be, that the purdiasel*, 
if willing to run the risk depending on the ec{uitable rule as 
to the consolidation of eecurities ( f),shorjXd take a conveyaoee 
of the equity of redemption, with a covenant by tho vendor 
to get in. tho mcumbrancca; and should retain the amount 
of such incumbrances out of the purchase-money, paying 
such interest thereon as the amount so retained may actually 
produco-^and Uio vendor keeping down the interest on the 
incumbrances: or that the purchaser, if not willing to run 
the risk above referred to, should be at liberty to vacate the 
contmei To allow a vendor, who has contracted to do that 
whidi he must have known he could not perform,.to escape 

i 

(t) eswryv. Unienmd, Li Ti (/) ■ 

141. 
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aU liability for liia own dofimlt, and at time to 

enfbrca the petfonnanoe by*tho purcliadier of hia reciprocal 
obligation, is merely to encourage chicanery in the prepaiu* 
tion of contracta and conditions of safe. 


Astipulation hindi^ the purchaaor to pay inteiest dining 
delay in completion, according to au ascending scale, is not 
in the natuie of a penalty from vhicli he inay bo relieved, 
but a sepaiute contract may be enforced against 

him Of). 

Where, after the title had been^a^pted, long delay 
resulted from notice being given an attVorHO claim which 
was subaoiiuently ascertained to bh unfounded, tlic piircliasor 
was held liable to pay interest from the time fixed by the 
contract (A). , 

An agi^ment which reserves to tlio vendor tlio rents and 
profits of the estate until actual completion, precludes any 
plytn to interest on the purchase^monoy (e). 

A pui'chasor s silouco may amount to actpiiesccnce in the 
vendor's claim to inteieet (k ): so^ too, a mciv repudiation of 

4 

liability to pay interest not followed up by active measures 
of resistance {f). 


It was conaidered*doubtfiii in (me ease whotlier the Court, 
upon a petition under the Lands Clauses Consolidation Act, 
has any jurisdiction to direct payment by the company of 
interest upon purchasc^money which has l)een paid iuto 
Court, but baa remained uninvested (m); and it jias since 
been hold that the Court has no sucli jurisdiction (n). 


(> 7 ) Utritert r. Mitbueg Mel Y4kU 

Jr. asu 

(A) Ofore v. Jailard, I !>• 0. H.' 
re S aad M» WtUiamt ▼. Oimtorn, 
L. B. 1 Ob. Ap. SOO. aAmiss & a 
siBMv.sas, 

(/) JtmIs v. OUn/crsow, 4 CL 
ft Tin. SSO; aad M 8wtdlot4 v. 
BmiAf 1 Ova ft l6a 
ttaii ft w f MaHribttUdtos wedltfca 
pnridki fte pajnsBl etiwMP, bot 


not referring to intenst 
(b) Bjtfnrie Lord iiardtlfkr, 1 De 

0 . K. ft a. S» 7 . 

^ V. GfeafoM, vSf infra 

(m) See AsjMvtv Aon! ifanrsfrbr,! 
De a. M. ft a. set I In thj» tbo 
Timir^y were ced«ed to psT Istvreat, 
but tbe )nriidktlan wne gl^ by oeu* 


(■) *iZt Crfttoi PttUn H, Oo,, 1 Jur. 
N, & WS, YrC. W. 
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C^Mp. Xin The voodor cannot claim from the purchaaer interest upon 

-the deposit for th^ time during which it has, through the 

latter’a deianlt, been retained by the auctioneer (o); but can 
claim interest upon pprchase-money left in the purebaaer’s 
hands, to answer incumbrances payable at a future date 
Whether the vendor cah be compelled to pay interest on the 
deposit seeps doubtful {q). 

4 « 

Inoom tea In paying the interest the purchaser may deduct income 

taa(r). 


ImmmoI 
ponteta* 
iMMjr te m- 
•pvoiof nesM 
U qmakltj. 
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The vendor lofiy, occasionally, claim an increase of pui*^ 
cliase^money, upon the ^und of an excess in the actual 
quantity of the eetato over that stated in the particulars. 


At toAWkSilij 

^-StetQterj 

Acre. 


By the S (ho. IV. c. 74, aa 1 and 8, tJie pole or perch is to 
contain in length five standard yards and a half; the rood, 
1210 standard square yards; and Uie acre, 4840 standard 
squiM yards, being 100 square poles: and, by sect 15, after 
the Ist May, 1825, aU contracts, baigains, sales, and doal« 
ings which shall be made or had within any paii of the 
United Kingdom, for any work to be done, or for any goods, 
wares, merchandise, or other thing to be sold, delivered, 
done, or agreed for hy weight or meas^, where no special 
agreement shall be made to the contrary, shall bo deemed, 


taken, and construed to be had and made according to the 
standard weights and measures ascertained the Act; and 
in all cases where any special agreement shall be made, with 
reference to any weight or measure established by local 
custom, the ratio or proportion which evety such local 
weight or measure shall boar to any of the said standard 
weights or measures, shall bo expressed, declared, and speci¬ 
fied in such agreement, or otherwise mdi agreement shall be 
null and void'* 


(•) v. JtotliiiSN, S Ifw. SSI bMknpkj, ted /s r« 1 J)l% 

<y) r. 1 Set. 4 L ( 4 ITtl 12 . 

184 1 CteMTT. WMtf, 8sf. 677, a (r) M8r. £«sji|r, 1IL 4 IIS, 
(f) See 8af • W j hot iUsvtS te 
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Thd 5 & 6 Will IV. 0 . 63, a. 6, enacts "that the measure 
called the \nnche8ter bush^T and the lipeal measure called 
the Beotoh eU, and all local ctutomary measures (s), shall 
be abolished.^ 


Before the passing of these Acts, considerable diTorsity 
existed in the size of the acre (Q ; in some plhees (as m 
Cheshire) the customary acre contained nearly two statuto^ 
acros; while, occasionally, the variation was nearly as much 
the other way (tf). The applicability of the Ipth section of 
the Act of Oeo. IV. to contracts for* sale of land is not 
altogether dear (ts); but, it is coneeivetl, that, under the 
later Act, any quantitie^montion^ either in a contract or a 
convoyance would be referred to the standard measurement, 
without rogaid to any local custom (unless expressly re¬ 
ferred to) (y). 


Whore there is no express agreement on the subject, and 
the contract in general terms includes property which it 
was not proposed to toll, Equity would not enforce it 
agmnst the vendor, without at least giving him compensa¬ 
tion (z ); but we are not aware of any case establishing his 
general right to additional purchase-money, merely because 
the estate excecds^the quantity stated in the particular. 
Since, however, if it were sold professedly by thd acre, the 
excess, if taken, must, it is conceived, clearly be paid for, it 
seems to follow, ftom ti^e doctrine laid down in Hill v. 
Buckley (u) (viz., that where the quantity is stated the price 
must be considered as fixed with reference thereto), that if 


(f) 6«d (n tbe ocm^racUott ct tbs 
Aot, u to diy goods, ▼. 

8 EL a R 864; ond ivdgbt% 
4e., /mv T. OHm, 10 Bxciw 119, 

(t) Owing to varistioei la tbs 
of v nossoing lod, 

tbs s«s tlwyw ooBtshdng ISO squais 
pOtesoTToda Tsvdi to^ rad 

is ^ loegnst whisb bii ooms undsl 
.tbs sakbev'i ohsirystloa. It giras 
10,840 sqws yvdi totbsssraiastssil 


of 4840. 

(•) PorimAM r. MW, 8 RnSL 070. 
(s) Sag. 88i 

(ji) And iss P»fMi ▼. Miff, 8 
Ross. 57a 

(s) 8ss JtL^Gem, ▼. StftNif, 1 Yoo. 
a C. 550; fowniind v. 

6 Vsa 888 ; ms T^er v. 
Jffsritsw, Rsp. t Vtodi, 60; Afnidff/ 
t Mso. a iJ. ]. . 

(4i> 17 Vm. $04, 401. 
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ChM. xnL 

n4ci> 4a 


4 

ealldd tipon to fulfil the mitreci, he migb^ mdependonUlf 
of agreement, refuie to comply nnlett he were dlow^ 
compenaation; and thia, at any rate as regattls cases where 
the oxooaa k eonahlegtble, Is in accordance with modem 
decMohs (7^. 


^ A special condition for compensation has been, as I'cspecte 
from moAuire* diflfbrent lota on the same sale, hold to apply as .well in 

favonr of as against a vendor (r) \ but tlus vrin on a special 
tem^hkiUia case, and not in a suit Whore fields described as "fourteen 
ftorwi no acres more or sold for 07S/., under an order of 

compoBMU^ the Court, and witli thq usual condition as to nusdoscription, 
a petition stating that the fields ip het contained twenty* 
seven statutory acres, (the acree mentioned in the par* 
ticulars being intended for ctistomaty acres,) and that the 
I'oal value was 16002., and praying that tho purchaser might 
pay the differonce, or that the property might 1>e re*sok1, 
was dlstnissed with costs ((Q. The decision, however, was 
chiefly on the ground of delay, four yearn having elapseil 
since the sale; and the case may, perhaps, be considered to 
differ in principle from cases where there is a misstatement 
of quantity, incapable of being explained by the difierence 
between statutory and customary moasurement; for, possibly, 
the purchasers at tlm sale might have bid under the full 


impression that the fourteen acres were in fact customary' 
acres, and this was alleged to have really happened Lord 
at Leonards' comment (f) upon the case is," tiiat dopbi. 
it would be difficult in such a case to make a 6on4 fide 
poi'chaser buy an estate twice as large as that for which he 
had contractod, and pay double the amount of the purchase- 
Bisiailtj of money for it: ” and it may be doubted whetiier a purchiM 

ouj^t ever to be compelled, under such eondations, to pay a 
earn materially exceeding the contemplated ampunt of 


(4) B«e litfU r, Tompttm, S Ha h r Ufft r. Xirimn, 85 7^ J. H 
771 r WfirS|f T. FoipHtri 17 7v. 4S1 (N. &) S9, when the mhdwwHitffu 

V. thrnpm 5 Ba MS I wm ipMHl Iho pmhMW. md, briif 
ftAil me ?ba<a» 11 Ra fSr fof a triflol ehetmhet, wm hoU to be 

<*0 Frkt f, Nerth, 8 Y. 4 0> S80; ecimed (be eotw Hlh a. 

Mid fhle lepHl, p 140. See Itik* 580. 
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piarehiae^money; rach an imd]q>octed IkbiUty ought, it is 
ohpioofi bo often productive oi the most opproMive end 
niinoua conseqaencea: in ihe ebove case, tbo Court seems 
‘to heve oonsiderodi tlut^ had aoy iplitf been granted, it 
must.have consisted in avoiding the sale altcgethcr; and 
thus nullifying tho condition. Ther6 seems, hovWer, to bo 
no reason to doubt that such a conditim can he insisted on 
by a vender as defendant: but his right to enforce it A 
plaintiff has yet to be wtabliaheil 


A condition that the deaeription agd quantity state<l are 
believed to be correct; and that the sale shall not he 
annulled or rendered voidable, noitbor shall any coinpensa* 
tion be* required hy vendors, or purchaser, in case any 
inaccuracy or omission sh^ be discovered therein,*' may 
bind the vendor, although there has been a gross error, 
shared in by all parties, as to tlio aci^cage. Thus in a 
curious iinreported case of Walkev v. Bavnrtt (1B04), in 
which tKo writer was counsel for tho pui^diaser, a house 
and grounds near London, which belonge<l in moieties to an 
eminent London solioitorand to his client, wore advertised 
for sale by private contract, a well-known Arm of London 
estate agents. There was a printe^l form of contract, with 
a lithc^^phed plan,^but no scale. The property was do- 
scribed as containing about ten acres;*' and there was a 
condition, in the terms above stated, as to misdoscriptionR. 
Upon inspecting the property, the intending pmehaser was 
incredulous as to tiio acreage amounting to ten acres. After 
some correspondence on the point, which failed to satisfy 
him, an offer was made in writing to and accepted hy luni, 
ibr the sale of tee property for 10^000^.^ upon tho terms of 
the printed conteac4*; but subject to a sUpulation that if, 
measurement, the land was found to contain fees than 
acres, tes deficiency should be made up hy a slice from 
ad|]ohiing land, also belonging to the vendors; nothing 
being provided in respect to the non-compensation clause, 
BO fer as* such clause might \>perate against the vendors, 
'the land was not measured until the n^treytm on each side 
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met for parpoee of setting out tlie oompenBtti<rtHitie»} 
and 'wae then fbtmd to eoifiitim not Im than ten Ma^ Wi 
upwards of eighteen aerea. The wendors, upon this, fdhped. 
to complete, exoep4»at^ an advance in price: but, upon a bill 
being HfUed, a degree for a conveyance on payment of the, 
lOfkM, WfiB riiade sgainst them, by T.-C. Stuart, with 
costs: an<] their advisers, although they expresaed a strong 
dUapproval of the docieion—^which may, to some extent, he 
attributable to the spedal nature of the property^lid not 
venture to appeal against it 

However, in % Ute case, where property, sold tinder a 
decree of the Court, was described in the particular as con^ 
taining 758 square yards, but in tact contained only 578 
square yards, and there was tiie usual condition against any 
conq)onBation for misdeseripUon being allowed by either 
vendor or purchaser, it was held that the condition was 
intended only to cover small unintentional errors, and that, 
as the vendor by his counsel insisted on spedflo perform* 
ance, the purchaser was entitled to compensation (/). 

As to the right to compensation in respect of variations 
in the quality of the estate,^there does not appear to be 
any case in which a vendor has obtained an increase, of 
purchase-money, upon the ground of the character 4frihe 
property being better than he had himself described* ik 
And, as we have .seen (^), be cannot daim any allcKraQ^^r 
his own unauthorused expenditure upon the property su^ 
sequent]}* to the contract 

On the otiier hand, the purchase-money is liable to-bo 
diminished hy deductions, dtber in respect of proceeds of 
iho estate received, or which ought to have been received 
by the vendor, and which belcmg to the purchaser; or in 
respect of mere deterioiatiqns to the estate; or ci original 
defects in the estate. 

t 

{f) Wkittmmj. WliOMUM, L.B. (g) AiprS, p. S4^ s. (»). 

S Rq. SOS; uri rMc ^ U% 
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jarrEQs s^xiko Vo oou^mox of puboua^ 

. 4 ^ to dodnetioos of the descriptions;—We hevo Ch^p.x\u. 

ftbiedf jMon tiiai the entity iphCiitaace-hdopgs to the pur- ^ . 

dhea^ from Ao divte of the dbntract (A); Ihii.that the profits 
or iocomo belong to him only horn the time Axed for com- cdv«) or. 
pledon. JI, thei'efurc, tifiibcr be bloWh down (f), or felled, u^Ima ^ 
or stone or umtbrials bo querried or worked, eftor. the deto of 
the eontiwt, the proceeils must be accounted for at com¬ 
pletion : so, the vendor must account for such ronts sni] 
profits as ho has; or might, but for hia wilM dofault (k), 
have received from tho time appointed for completion up to 
such time as tiie purchaser has, or might safely have, taken 
possession (I): and, in one case, whm' many yca» delay 
bad occumxl by tho du&ult of tho vendor, who hail rcoeivod 
part of tho purchase-moifey and rctainod possosaion of tho 
estate, ho was cliargod with interest at 4/. jjsr cent, upon a 
proportionate jMxt of tho roots 

As to deductions of the second descriptionThe vendor MDount of 
from tho date of the contract holds the estate in bust for tho 
purchaser, subject to payment of the purcliaso-monoy; with a 
right, until the time fixed for completion, to reooive tho interim 
profits. If, thoroforo, by his wilful acts (n), or mere negli- 
gonce (o), he cause or permit the property to deteriorate,—as ' 
by allowing hedges and fences to get out of repair, or tho 
land po rofnain uncultivated (p),pt by an improper course of 
huAmndry ( 9 ), or by ejocUng tenants, or acting so im- 
providently as to occasion their loss ( 1 ')/—tho purohasor is 
latiibd to anoUowanoe: and, of course, deterioration *may 
bo of such a nature, or to such an extent, as to relieve him 
from the contract (t); and the vendOT roust answer for 
deteriorations occasioned by the conduct of his tenant, even 

ai(|>rd, p. S 4 S. (9) Sse £901^4 Outal CS, ▼. Wart, 

(4) p. 943. 89 Bttr. 671 

* (9) JdanU r. 8 ICtad 8); (p) fotUr t. Ihetm, 9 MadL S94; 

IFCm r. CVfploA, 1 Jse. a W. 96; Toaaaead v. CkampthiowMe, 9 Y.a 

MO evoMo V. 2 >«iw sf ^ i>s fios, soa 

0. a S. 71 fita ««prd, p. 68a {q)lanir, Sttwn, 1 Y. a C. 888. 

(f) TUf F* (ri UfTffard r. Parricf, 1 Uwlil. 

(m) BaHm ▼. fUU, 1 8v. 86a 591 

Sm Um ofU«; A. 8ea 864. ' («} Vi^e (% XVtlt 

(!) 8 Uadd. 9oa 
TWk XU 
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UATtSK EMlMlM TO COUPLBTIOH OF-PlK^JHAfiXi . 

although tho l 6 aM ha^ ozpired (Q: but not for detariorAuuM 
afto tUo time txfii forjcomplotion* it th^ titlo sh< 0 m wero 
Qmch the ^uitlri^aer oi^t% Save tedeea poaseaeioa (U). 


But in & very recrat cam («) tho ea to • Tondor’s 
’ lirtnlity for doterio^riiiona to the eaUto waa carried much 
farther tjian in the caece to which we have juat refcired. 
•Thero waa a dispute between the vendor and purohaacr as te 
what was included in the contract, tho latter claiiuing, and 
*(he former not aflmitting, tliat a small strip of land fonuod 
part of tho puiuh^ i ]>unding the dispute, tho vendor (y) 
refused to give pj^ pfissession of the estate, except upon pay« 
ment of tho whole piirchaso^money, and took no stops either 
to procure a tenant for the property, or to proservo it ftom 
dilapidation After fruitless negotiations, extending long 
past the time fixed for completion, tho vendor filed a bill 
and obtained a <loeroe for apodfio performance, excluding ilto 
strip It was hold by Lord Solbome, 0., affirming Lord 
Komilly, that, as a set off to tho interest payable by tho 
purchaser under the contract on his purchase-money, tho 
vendor must bo charged with what he would, but for wilful 
default, have received for rent, and also with the dilapida¬ 
tions ; and accounts between tho parties wore directed on 
this footing. It was admitted that the delay in completion 
was solely attributable to the purohasdr, and that tho vendor 
in refusing to give up possession acted only witlan his strict 
rights; but it was held that having retained possesaion^ho 
was under tho same obligations as any other person whd, 
having a cbaigo on tho land, insists on the poasossion 
of the land itself as a further security. This decision 
was strongly disapproved of by Sir Ocorgo Joseel, M. B., 
when tho cause came on beforo 1 ^™ for further considma- 
tioa As his Honour remarked, the reasoning upon which 
it is based is wholly inconsistent with the law as laid 


(/)BK«ad. S 95 . 

(«) nmfa V. ZorI SMg, S Bw. 
esc i Minfin t« JVinrr, i Vmf, 
881. ^ 

{•) PkaHi$ V, n. 8 CL 


Ap. ira 

(r) dbpato VM l& Cm! b a t we ^u 

tbo ^miiiliMui Md tha rapPo^aatiUw 
df tba vflkkr, who had dkd ihocUy 
itftar tho coatraot. 



jtfeXAtlMO 70 OOMPl^OK Of* FUECUASlf 


651 


dovQ *l>y \he ^ 'Ooort, In^ iSAtffnn«^ nd* 

vibllow^ ia iubaegQMl*CMOft^‘ 4 rond^V^^^. i^tupn pd«-* • ^ 

to eriAr of tlib oftatf ^ontii^ ^coQplotioa of *tho pjjrthMo, 

*do^ flo, hot in iho chi^aetor^ a mo^^^oo^fo^ better* 
protfecting^hk‘li^%r unpaid pnrchase^mon^, b^i bf 
ebaiacter of a trustee (uaing the tend in a <J^&iod eonao« * 
and not oa implying tlio active obligations of an«ordinaiy 
thistocsbip) for thOvpurcluMcr; and, as in tlio case of a^ 
tnistoc, so ^foiilorit in the coso of a vendor so circumstancctl, 

St Sh only nhdor apocial circamstancca that bo ought to iKvt ** 
cUaiguil with vrilftfl default as respects tlie^^o presorvation 
of tbo property; ospocially whore, as in^the casojustrcfciTul 
to, tho non-K3omplction of, the puj^aao by iho appointo<l 
time is occasionotl by tho pui'chasor'a own default If tlio 
rule were other wise, a vendor might find hitnaolf compoUod 
to make a heavy outlay for repsdrs or tho liko (as, on* 
tho sale of a mill and machinaiy), which might bo objected 
to by tho pxtrcliAScvas unnecessary or improper; and, unlike 
a mortgagoo or tnistoe, ho would havo no menna except by 
a Buit, or possibly by a eummons under tho 87 & ^ Viet 
c. 78 (a), of rocovering from Uio purdiaaer tho amount which 
bo has 80 expended. 


So, also, Compensation may bo duo to tho purchasor out of AbfUomoii in 
tho purcbase^nioney in rospcct of original defects in tho 
oatato, eitiicr as respccta ita quantity, or quality, or tlio extent 
btthq vendor's interest therein. It may bo convenient here In etuta 
to consider those questions which ndato merely either to tho^ 
quantity or quality of tho ostato; rosorving for separato 
discussion, under tho head of spcdiic porformaneq, thoac 
qucetimis which are in fact queetions of titio (a). 


The purchaser will be entitled to compensatiem for a AUtovumt 
deficiency in quantity, oven althou^ the estate bo not sold 
professedly by measurement (5): and altiiough, of course, ho 
could not claim compenaation if it appeared that ho contracted •uU by um ^ 

MTQk 


<l) /rm ▼. 17 v«i. SS 4 , 

401 ; Kimff r. rri{r^ S Bwv. ISi 

• ' * St 


(i)8«9t. a 

(a) FMc Ch. XTnr. 
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with h knowledge of tiie da^denej^, snoh knowledge will .not 
be MBomed from^e &ot of hie being intunetelj aequeinted 
with the property (e)|Or eyen being the occupying toDajit(d) t 
nor ia the^right 'to coinp<^|pation* predudod by a condition^ 
that^'ho ahall not object to complete Hh parchM, if* the 
quantity diould turn* out loss than that Btatod in the pai^ 
iiculars {e); nor by acta which amount to a waiyer of 
* objections to ti\e title (/). 


AatotU 

ClfMi of tho 
rxpTMikini 

**iy arttauk 

UiWf" “mnM 

or 


firlviiejibejr 

KiUevvur, 


The aboTO role, whore the estate is prof^esodly bought by 
tlio acre, or(wliiel) ih the same thing) (^)avhero tho quantity 
is stated, and .titeri is nothing to rebut tiie ordinary pre* 
sumption of price Layiqg boon fixed with reforonco to quan* 
tity, may, it is conceived, be strictly onforcod, where no 
wonia aro introduce<l to qualify tho statement as to quantity. 
>The qualifying expressions, **by estimation,” and *^1)0 the 
same more or lees,” aro, howqyer, in very gonoral use; and 
the cases do not scorn to define their prociae eflect (h ): tlioy 
have been held to include a small adjoining strip of land 
over which tho grantor had exorcised acts of ownership, 
although tiio dimensions and boundaries of the property 
convoyod wore HtAie<l in the doscription (t); so, on the other 
hand, they have boon held to cover a deficiency of upwards . 
of five out of forty-one aercH (k ); but not of 100 out of 
SM acres (i); so, in a case of G^l*y, ]Yuttton (vt), sinular 
expressions wore not allowed .to cover a duficiGn <7 of two 
acres in two closes forming part of a much larger estate^' iba 
quantity of tiio two closes being stated to be (accoi'diT^/J^ . 
* fi jJan) 8 a. 1 r. 4 p. 


(r) Sm Sntiiifft 1 Be 

a. a a 000 . 

{d) Ki»g tnifM, € Bear. ISi. 

(r) yro$t ilrewr, S Joe. 105. 

(/) Mrrqfl v. iiorOv^ 1 Vm. J. 
SSI. 

(g) 17 Tea 40L 

(S) 8ao MfarftU ▼. 

»»»<»>. e v«k ISO, 0411 jrm r, 

17Tm. t9i; JV«tir. 

1 &9.SS0; iM.,cltedF^M.aa 
100 f SlUpiM, T* lU 1 Oh. 


Ap. 416, 411 ^ 

(i) T. Sfapmt, 6 Jor. K. B. 
1107 j a a a N. a loss; lAniMl 
7 Jv. N. 8. loss. 

(t) BVacA T» Wfueh&lirM 1 Tte. a 
KS7a 

(OiwaMs V. jrn, s Boa S 7 a 

V. it la tUi mm, the diOelenoy ep. 
petn to Im Urn la the eoUlTatea 
lead. 

(m) Saf, ISSI tad tee JmUi r. 
0 ila tO^ STS. 
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In a modem case, on a sale Xfy auQtaon, Uie property was, ciu^ XiiL 
by an u^tenticoal eitor^ described'as containing “ an area ^ 

of 7d66 s<iaare yar^ Or theraa^ta,** in &ct*i4 con- 
stained only 4S50 square^^yazda By t£‘e lOth conditiion.it 
waipprovided that ifUie purchaser should make any inquisi¬ 
tion as to titlOi eomponaaUoDi dEc» wUch the Tcndbr should 
be unwilUng to comply with/ the latter should ^havo the 
usual power of vacating the sale; and by the 17th eemditiov 
the admeasurement^ Vere " to be presumed coiroct" and no 
compensation allowed or required in respect of any in? 
accuracy. The purchaser^ after havings taken poesoesiou, 
and after thO' date fixed for tiie oomplcti^^of the contracti 
claimod compensation, wheroupoiw the vendor elected to * 
rosciod the contract. On a bill by tho purchaser for sperifio 
performanco with a compensation» V.-C. Stuart decreed 
spocifio performanco, but only upon payment of tiio purebase- 
monoy in full: tiie purchase!: being willing to take tho land 
at the fhll price ra^er than lose it altogetiier. On appeal, 
this decision was affirmed by Lord Westbury: but his 
Lordship in his judgment expressed bis opinion that tho 
17th condition was intended to cover only tho consequences 
of inconsiderate errors; and intimatod that upon the case 
before him the condition could not have been enforced by 
the vendor had ho been plmntiff instead of defendant in a 
suit for spedfio perforinanco (n). On tlie same principle ill 
a later case, where the contract was for the sale of an estate 
^containing 21,750 acres, the actual acrcogo being afterwards 
ascertained to be only 11,814 actus, and tiio price appearod 
to havo been fixed with referonoe to the rental, the Court 
refused, ai^the suit of tiie purehsser, to decree specific 
performance on payment of the purchase-money, lose a 
proper compensation for the deficiency in quantity {o). ' 

^ Where land is described partioolarly, by stating not SmUe^niy 
only tiie acros but also the roods, or roo^ and polos, tiio 

pwte ol lh« 

(«) Ctriingitf riOhmdoritfK ^ Ssport) visU Ac* as tnm 
J«. K.' S. Ml, W't VUt Itm m % ibssAw'iafSafaa|lraBai 

^141,111. TaaS3^asw(wstai /v.K.a-fMt ' 
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MATt^ BELATlHa TO COMFLETIOM OF PUBCHASE. 

qualifying expresBions " by eaiimaticm“ jnor$ or leas," or 
'‘thereabouts,” cannot, perhaps, be belli to provide/or more 
than inaceunudos m the roods ot poles (p)i and, of course, a 
Tondor cannot, in.any case, rely upon each expreseione, if ho. 
fraudalentfy misstate the quantity ( 9 ). - • 

• 

The porclieser’s right is stricUy to compenBfttion, and not 
•neceas&rify to an abatement of pnithase-moncy propor¬ 
tionate to the HUr&ce deficiency: thoSp whero, upon the sale 
of woodlands, the valno of tiie timber was correctly stated, 
but the land was roprusouted to contain more by twenty-six 
acres than the actual ijuantity, bo was allowed, as compen¬ 
sation, tbo ostimatodNaluo of twenty-six acres of woodland 
minus tho wood (r). The case il valuable as iUusirating a 
principle; but, as a decision between parties, its juatico may 
1)0 thought questionable: for it is clear that in purchasing 
woodland (unless there bo no timber), the value of 

tho estate depends, not only upon tho present worth of tho 
timber and of tho land apart from it, but upon tho two 
takon togothcr, with rcferonco to the rolativo frituatious of 
the trees being such os to afford them soAident nouxislunout 
and full space to arrive at maturity. 

As respects the quality of the estate,—A purchaser, it 

/appears, may claim compensation in respect of any deficiency 

which ** admits of a certain estimation”-(s): for instance, ho 

may chum it for dilapidations of a house desciibed as in 

good repair” (^); or for tho want of cultivation of land 

described os being in " a high state of cultivation” (u); or 

for tho want of a natural water supply, where a manu- 

fiictory in a place abounding in springs was 'described as 

% 

well supplied with water, and there was in &ct only an 
artificial supply on payment of a water rate (xi); but not for 

(^) 17 Vea 401; 0 Jwn. a by S. ^t) 10 Ysa SOS.* 

17. (Q IltirprmH, 10 Vm, 50$; 

(t) 1 V«. a B. 077 1 V. JfMl, O. Coop, ITS. 

/4S V. Wor^ti 1 Gsaip. 140; («) i)|WT. mpra 

MO* M V./ViVwfO, I pt a. 

(f*) am ▼. ButUis, 17 T«. Ml I r, a 141 . 

•M fom <4 wCer, 8 iIq^ .Sia 
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thAt whidi does not admit of a pecuniary oqoivalent: for Cb»p. xin. 
instancy it is doubtful whether compensation conld bo . ^ 

clamiied in respect of the land lying dispersed^ inatW of 
within a ring fence, as described (y)\ although sooii a varia* 
tion might be eufficiont to avoid the sale: end he cannot 
claim compensation in rospoct of a miilescription known to 
him when ho entorod into tho contract (t). 


If the vendor have received tlie purchase-money, ho must, lotoroit on 
in refunding the amount of abatement, pay interest upon 
it (a). 


Tf the purchaser, without tho •vendor's sanction, invest la^^nimcnt of 
the purchasermonoy, ho ^ courso takes all tho risk of the ulujiov'^kM 
investment, and is entitled to ilie profit, if any; but tho 
risk and possible benefit of tho invostmont ore alike shifted 
to the vendor if it .bo mado wi^ his approval (b). 


(5.) A$ 1o execution by the jxtriiea 


BociUfn 5. 


As a noneral rulo, a purchasor may insist on liavimr tlio Af to «xami. 

X t . . . ^ 7i tkmby liio 

conveyance exccutod in his own proeonco, or attested by a vmUor. 
witness of his own aelcetion (c): but the rule is not in¬ 
variable ; and, in the absence of special circumstances, ought 
not to be insisted on, where it cannot reasonably bo com- 
)pBod with (d). 


In &ct many of tho general rules Imd down in tlto present G^ionl nUoi 
work, relating to tho liability of vendors, in respect to their 
per^nal action, must bo conridered to depend in some inde* jy ^ ^ 

finable degree upon the ezten^ and value of the property 
agreed to be sold and the peiaonal status of the parties. 
Bequisitions cm the part of a purchasor which might be 


(y) A Ct; Fnafs' v. fWMff,S Jar. 

m 

(•) 1 Ub. 

m 


(k) J wwM , S Ea 

ees, sia 

U) rkwy T. OifO^ 4 Dm. Wi 
SD*0.aJa4SS. 
waa 
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perfectly reMouUe upon the Bile of e conmdenhle estete, 
or even on a turnA]^ innaaction between parties in the same 
rank and station in life> oi^t be evidently umeaao n a b le 
if inwied npon in a p^ty transaction between parties of 
widely different stations and poeitiona So, t 00 | other *ciiv 
cumstances personal, tb the vendor may occasi<maUy render 
that an unreasonable, which would otherwise be a reasonable* 
!h>qui8ition on the part of a purchaser. 


Bwtfoa a (0.) To tcAon^ how pm'diOBi^witi^sliould be jxtuL 


To vhom ft&d 
bow pQnabwo* 
mmn ibMU 
bvpJd. 


Tho agent ( 0 ) or solidtor (f) of tho vendor, cannot, with* 
out special authority, roceive and givo a discharge for the 
purchaso^inonoy: and tho usual indorsed receipt is, in 
Equity, no conclusive eviiience of payment (y). Tho money, 
therefore, should in striotneas be paid to the vendor per- 
aonally, or upon his written authority j and it has been, held 
that a purchaser may insist either on peieonal payment, or 
on the production of a written authority (A). 


To 


In tho case of a fidudaiy vendor, care should be taken 
that the proposed mode of payment does not involve a 
broach of trust (i); it is a broach of trust for tnisteos 
for sale to authorise their soliciior to^ecoive tho purchase- 
money (k ): ovoty trustee authorising such receipt will bo 
liable; nor can the purchaser be c<maidered safe. However, 
in a modem case. Lord Bomilly held that where there is the 
usual doelaration that tho trustees' receipt shall bo a gi 




(e) SwfHi, p. IM. 

(J) Sos* 007 ; sad mo lU Ffpir, S 
K a J. Sir. 

ITuiCer ▼. S Uiwl 

406 2 fjyM, Cb. XIV.; 006 wm 
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Iaw, oi po^mmi^ 

im 4M9*r. MmfoH S T. &. SSa 

(b) CkopHn, i Pvvm SI7u 

s Dt a. a Jo. 40S. 4sa 

(0 Sot If 46 V. Mms, 1 K.aJ 


SS5.. 

(6) Sot Ohml ▼. ffWZir, S Boor. 
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a G. 56Si V. 6 Dm. 

SS 0 { Or^tko ▼. Pwwr, SS Btav. 
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U; but omJU JM, L. & 10 ftt. 
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besbnptcsr, JTophk t. J^rHo^ 
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disdiftigei the porehuer is homi, apoa the traateee sigiimg * Obi^ zni 
the JSKfd receipt^ to pay tte money ia^ they .direct; that 
BU^ a payment is .equivalent to a payment to the trustees 
themselves; and that the purchaser is enonorated from the 
Oodbequences of misapplication of the money, udIssb he 
pays it under express notice that Uih proposed recipieni is 
about to deal with it in such a manner as will amount to'a 


breach of trust (Q, So, In a later ease, the same loaimed 
judge laid it down that ^ where a person is autiiorisod hy 
tmsteos to receive tni^t money, and receives it accordingly, 
the receipt of thh money by tbo agent binds the trustees 
and discliarges the person who pays i^ 


4 

9 

The opinions of eminent practitioners aiu understood to 
differ as to the soundness of this doctrine. Its practical 
oonvonienee is unquestionable. Of course, the money cannot, 


except under a spcdal power in the instruiEent creating tiio 
trust, he safely piud upon the receipt of fewer tlian the 
entire body of trustees (n); and every trustoo who joins in 
the rmipt will bo prim4 responsible for the whole 
amount; uid although he may dischargo himself by showing 
that ho joined merely for conformity, he will still be chaigc** 
able if ho allow the money to remain unnecessarily in tbo 
hands of the actual recipient {o). It was remarked in a 
late case by an eminent judge, that ho knew of no authority 
for holding a mao liabUr to pay over again hia purchase* 
money which he ,bas pmd to one of Several trustees on a 
receipt signed by all (p): the point, however, was not dc* 
dded, and seems to bo questionable: and such a mode of 
payment can scarcely be recommended in practica The 


(0 V. tMiB, UL. Ck, 
SO ; » Bmt. S0S» SOS; 
CaroAm WMtktot^ S4 Bmt. 107 ; 
\fftki tm PtU r, Ik 

Jifc II; Lewia oa TVlf^ Ak ^ 
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fiyard, p. e07. 

(0) Mee V. Stafay, 11 Vw. 110$ 
FlumjeM T. 13 Beev. SIG. 

(p) WM ▼. Actfm, I lt.4 J. Ws 
«d its Md eoQilikr (ZWCm V. Sari 
^ DmSm^U’^iCL Ap. m^uri 
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opinioD of Lord St Leonards cn Uio point may bo surmised 
.. from his advisiii^(f) tiiat where all the trustees oacnot be 
got together, the money should be paid into a bank, to their 
joint account on their written authority; which seems to - 
be an unexcoptionaUo arangement * 

LteUlUy oi Where,^ on a ealo hy two trostece, a cheque for the 

le. . ^mceeds was handed hy one to the othori who mbapplied 

it^ both were held liable {r ); but whore a trusteo obtains 
possession of the money by an act of dishonesty, and with¬ 
out the knowlcdgo^of bis co-trustee, Uie latter is not liable 
for its misappl^tidn (s). Of course, a receipt signed by 
one trusteo on behalf 'of himself and his eo-tnistee, is not a 
sufficient dischai^ to Uie purchaser (t); and in ono case, 
whore property was an mortgage to three tnisteos, and a 
solicitor on behalf of his client prepared a transfer, which 
was eaeoutod by the mortgagor and two of tho truatoos, 
no m<^ey was actually paid, the deed was hold 
inoperaUTe as against both the mortgagor and Hie trustees (tCy 
Whore trustoes for sale employ one of their own number as 
their solicitor in tho transaction, payment of the puitdiaae- 
money to him will bo considered as made in his capacity of 
trustee, and not as solicitor («}. 


though 


P* 7 tncat 


When an agent is empowered to receive the money, tliero 
must be a Ixmd fide payment; for mstance, it cannot be sot 
off against a privat^idebt duo from him to tlie purchaser (y), 
unless tiio vendor, being indebted to tho agent, have autho¬ 
rised him not merely to ruedvo, but to pay himsdf out of 
it (a): and where the samo solicitors acted for both parties, 


{q) Boq. y. a P. 14th sd. 6S7, asd 
wm Jjtfwbk oa 6th ad., p. 41S« 
(r) Trut<h t. 20 Baer, 

lie t tod OHftki T. Forter, SS 
BasT.m 

(t) i tonw H T. Bogthimt 9 Jor. 
K. B. MO* Bea M h> Mtaa aoi 
bdog yaapesrfbla fW tiOm «l tha 
bnk hi vhkh tha wwftay h « 

tai^enrily hkaartad, WUh T» Oremt 
gDivr.eea 


(Q Son f* PnnA, II BasY. M j 
and mo l/mik OmMi, lb & IS 
Bq.S1& 

(«) T. Chimf 30 BasY. Oh 

/• f€ Prgtfi S K. a Jo. B27« 

(r) Tawy Y. Wkkt, 7 BaaY. 500. 

(i) BoHm T. Ommmad, 17. ik 0* 
414 1 SmUf Y. Como, 11 Jv. 10«t 
Buh. Aa to hov tha kM of Boaiy 
by tha bond of s pawon aotbg as 
ifast fer both k to haherae 
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beiDg authorised hy the vendora to leoeiTe the purehese* 

money^ Bnd by the purchMar to appl^ for that purpose _L. 

ace^oy of hU which they Ked in their poeMuon, and the 
agents in their accoimta with their reapoetive clients credited 
tbp vendon and debited the purchaser with the* amounti the 
latter, on the bankruptqr of the selieitors; was still held 
liablo to pay the purchase^money, the vendors jiot having 
sanctioned that particular mode of payment (a). So, in « 
recent case, where the ptircbasor's attorney was appointed 
for that turn deputy steward of a manor, for tbo purpose of 
taking the purchsser's admittance, an<} rocoived Srom him 
payment of the lord’s fine, steward’s fooS, fnd his own pro* 
fessional chaiges in a single cheque* which, on being paid 
into his bankers, was re\tined by them in part discharge of 
his overdrawn account, it was held in an action by the lord 
against the purchaser, that, oven assuming that the steward 
had power to authorise, and had authorised, tbo doputy to 
receive tbo fine for the lord, this did not warrant his 
accepting payment othorwiso than in cash (b). 8o, if an 
agont be authorised to rocoive tho money according to the 
contract, and it be paid to him m anticipation of the time 
therein named, the purehasor is liablo for its due appli* 
cation (c). 

If a cheque be gjten for and, by reason of an unlnten* pAjinani by 
tional non-complianoo with tho Stamp Act, bo so drawn 
that no action could bo nuuntmnod upbn it, and tho bonkers 
upon whom it is drawn fiul before payment, or if, (supposing 
it to bo valid and to be presented witliin a I'oasonablo time,) 


•M yMcUtntf* V, BU$0r4fe, 6 B«ir. 
M ; on 1 ^ 11 Jar. 9SS; t. 
Oity, S Bmt. 147 ; I/iom IhUon, 
IS Bmr. &58| Wm ▼. 1 Sim. 

K.B.805: OryUT.CToa^SOB« t. 
SI. Ai io Uw ponfaAMr'i ttaUHty 
far s CriodulMt ■ppftodcc of tho 
pnmhim mnnoy, to vUoh Ui ooUcflor, 
MitBs sbo fer te Toador, vm prify, 
tM i>M V. iTwtfis 4 T. B. M, M * 
m too JTlob f. ifml^ S T. 4 J. 


ass;s;a,SDow.4aa4i M4» 
V. SUmrtrtt 1 Soli. 4 L. SSA 

(а) Wrovt r, Aiw% 26 Bmv. SS9. 

(б) Britiffa f.Qamtt,UK 4 aP. 

660 ; wfed M loQ r. Fmne, 

s a a N. & SS 4 ; SO L. j. a p. 

109. 

{e) PomfcUr v. (MMf, IS SmS 
412 i Ootmtm ?. ONm, 6 Jar. 142,0.; 
U «tft layrAp. 191 i t.Mmii, 

9Hn.S4S. 
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the upon receivingf it witli instauctiona to transnut 

—--- the amount to Lqpdon, on the aame day» and befcre the 

^ual hour for closing tiu^eea, stop paymenti tht loss &lls 
on the purchasor (cQ: so, if presentation of the cheqoo be 
dolayod at Us request, and the bank fiul in tbo interval (b): 
so, if the cheque im^IiAe moneys payable to other per^ns, 
and is not immediately avsdlablo for tbo vendor as cash, the 
^irchasor must take the risk (/). Of. course, the vendor 
may decline to take a cheque Qj). A mutual agent, upon 
whom a bill of exchange is, according to the contract, drawn 
by the purchaser m ^favour of tiie vendof, cannot, without 
the consent of tlv> latter, enter the same to his credit before 
it arrives at maturity; eo that ^ Uio agent fail in the 
interval, the loss falls on the purchasoi*, although the bill 
has been so entered, and mi^t have been drawn againit by 
the vendor (k). 

JUaivciuUin. Any ODO of Several joint vendors cu, at Law, give a 

(Usehargo for the entire purchase-money (i); but this is not 
the rule in Equity: nor does it in Law extend to a case 
where peraons collectively entitled to an estate agree to sell 
under teima constituting several contracts in relation to 
their respective sliarea In one case, where an equitable 
charge was vested in two peraons as joint tenants in their 
own right, and one only without the express authority of 
the other signed a receipt for the whole mortgage debt, it * 
was held that the land was not eOectu^y discharged, and 
that the 'title could not be forced on an unwilling pur* 
chMer (it). 

(<l) Ami t. ITofttei, 1 OoU. 6 SI; . M ^ Gv. tV. 

JM Ward T. Onfird, dr, Jl. Ca, t ' W. 

' Q. U. a G. 7M: ihp Couii^wOl (S) Miuwta T, Dtan^ 1 C X* U. 

vmipci tba deUrccyoi) of otcU 770 

cbeqt)^ CWrii^slM v. 3 Do 0.4 (0 Bm TKoSmc ▼, Xdun, ? ILk 

B. 0 ia M rSiidaad t. Dav/i, 10 a B. 

* (t)M JfoRi V. OqW, aa, A 043. 

Ct., I Ds0. M. a G, 700. ^ (I) 10 

(f)BridQ($r.(f9rTm,UKi0.f. 4I1| 4 Dt G. JT.A & 340. 

M, 

M 
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Where the eonTejaooe ia* exeoated under a power, of Ohi^ zm 
l|t(om^, proper course sterns to & to let the purch^ 
mone^ be invested in the ndmea of trustee, at the ozpenM 
and risk of the vendor, tmril satisfhctoiy evidence is adduced attonM^. 
of*the validity of the power at the -date of tiie‘execution of 
the conveywee. 

4 

Upon ft Bftle in bankrapt^, under tbe form^ Law, t])o Oa mO# ia 
porchase-mOney was payable to the official assignee, unlesa 
the Court othorwloe directed (2); but under the Act of 
1801, it was the duty of the creditor'a aasigneo to realiHO 
and recQTcr the bankrupt’s estate, oiwl to convert the same 
into money (m); and the duty of tbe official assigneo was 
confined to tbe collection and rocovory of debts duo to the * 
estate not excooding in each case the sum of 102. (n). And 
now, undc^ the Act of 1861^, it is the duty of the ^stco to 
soil the bankrupt's property, and ho ia competent to givo 
receipts for the pui'chaae^monoy (p). 


Wliere A, in ignorance of tbe purchaser being an uncertifi¬ 
cated bankrupt, advanced part of the purchaao-moncy, and 
paid it direct to the vendor, and the conveyance was h&nded 
over to him immediately after its execution, he was held to 
have a valid lien upon the property; although the puiuhaaer 
at the same time signed a memorandum stating that ho had 
dopwted the deed with A as a security for the advance (j;). 


lica of thfn] 
piH/adv»no- 
log piHnf tlio 
pUCMM- 
IIWM/, M 
ftJjaX pn^ 
tAMerV M- 
^ipteai la 
bukknptej. 


. A purchaser of land subject to a pccuniaiy charge cannot Trwtm 
pay tbe amount into Court tinder tiie Trustees Belief Act (q ): 


(0 IS a 19 V!ot a 100,1. SO. 

(m) Boo S4 a SS YkL a 1S7, 

(ft) sm Met isa 

(o) Sm 98 ft 99 Vkt 0, ri, a IS. 

(S) JTm t. U &ba 410| 

whl^ MO, H W tbft aMftl motU oi 
piysMSt for pubUo tosMft Bmd 
fkk pftjntfBfti by iwrotiior, ftflw Ut 
■otfol Mi of buknpft^, tol btforo 
|nMoS| vm ptoftabid 19 ft 23* 
vk. 0. loi, IM I mA Mt MW si 
*SSVS«i(.a94. 


(9)>0 * 11 Vkt e. M; IS t 18 
Vkt a 71! ik 17 B»r. 

110; ftad «o re Cooper^ 1^ 

Jar. 1097 i I^owia « Tnuft, 9^ 
pp. 999 0 ae;. j aad aov ai to.lM 
proeoihn naOer ^ftat,RoloS4or 
Uift CluBumy RnW ol Dm. 1974 
Tbo Oooafty OOM bava ao |Bri»Uo- 
IkA wb«ft Iho na okowSi ^CSOOi 
M 99 ft 99 Vkt a 99, ft 1; 90 ft 91 
VIot ft 249, ft 94 
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hnt this course mejr be edopieS as a mode of perfecting Uie 

- title, when truateoe^baTe power to seli bat no power«to give 

receipts (r): so, also, which ean’rarely h^pen, if thero be a 
charge payable to tnutees who haro no power to give a yalid 
diseharge for it: so, if by reason of adverse cimms, or tho 
(Usability of the mortgagor, a mortgagee, under his 

power is pnabb to obtiun a dischaxgo for the surplus 
proceeds of sale (a). So, where there are conflicting claims 
to tho procoods of solo, tho amount can, by aiTangoment, bo 
p(ud to trustees, in trust for the rightful owiKiis: tho right 
to bo oscertmnod, if pecossary, by means o^a payment into 
Court, and a potitjjcin under the Act (t\ And the Act affords 
a convenient moans ot aoeuring the safe custody of money 
cfT stock appropriated as an indemnity against future or 
contingent iocumbranceo or liabiUtiee. 


Ttijmmi of 
ooimdvnUloa* 


BOIM7 QpOB 
■Uol^ itfttu* 
toiT ownento 
milwftj earn* 
pft&lM, Oe, 


Upon a sale by a mere statutory owner, tinder tho Lands 
Clauses Consolidation Act, 1845, the ontiro purchase and 
compensatiom moneys, if amounting to 200^., must lie paid 
into the bank, or (if under 200^. but ezeeoding 20^.), into tho 
bank or to trustees, and bo applied in manner directed by 
the 09th and foUowing sections of the Act: and no part 


thereof can bo safely piud to such statutory owner. Tho 


abovo pix)visionii extend to moneys agreed to be paid to 
him for assenting to or not opposing the passing of the bill 
authorising the taking of the lands; but the Court of 
Chancery or the trustees, as the case may be, may allot to 
him a portion of the sum so paid, as a compensation for 
personal injury, inconvenienco or annoyance (u). Statutory 
vendors having pressed for and roceived tho purchaso- 
mon^i have boon compelled, on the ^plication of tho 
‘ purchasers, to bring it into Court {zy 


JTsvnoMTB ^The moneys so pud into Court are to remain depoaitod 


(f) Y. t K. a J. SM; Md SteteMvl*! IS Juf. 708 1 

•M tSSO, Mot 4a fmUA$ Btdtt t/ Utik Sidney, 

« (!) JbSM Y. Mr, I Jv. N.& 68a 6IML Oa tor. 

M MmtU Jbti • (4) md K W, R. Ok r, 

mneyk L. B. IS 71 CW^ 16 Bmy. Si 

71; M/srciW Mx^ 
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until applied in some one or mora of the following purposes; ,Ch»^znL 
ois., the purchase or redemptiqp of the land-tax, or the die- 
cha^ of an 7 debt or incuiftbtaneo affecting the land, or 
^other lauds settled to tho same uses—the purchase of other mider 
lands to be Bottled to the same uses, kc., as* tho lands 
taken,—the remoring and replacing of buildings and 
substituting othon in their stead, where the moi^ey is paid 
in respect of any buildings takon^r tho payment to anyk 
porson Ijccoming absolutely entiUed to the money (y). 


This section ha^ boon liberally constmod; thus it has Cmm on tUi 
been bold that a tenant for life, who has fsdeomed the land- ‘ 

• . i. * « ft Mtothofia. 

tax, may recoup himself out of the purchase-moneys paid <4 iQ« 

into Court (s); so, tho buying up of a quit-rent (n), or of a 
loosee's interest (6), and tho onfianchisement of copyholds (e), 
have been hold to bo a disehargo of incumbrances within the 
Act: so, too, the purebaso-money of lands of a municipal 
corporation may bo applied in redeeming incumbrances upon 
any other lands of the same corporation (il); and, in tho caso 
of a roetor, may bo applied in discharging his other lands 
from tho expenses of an incloeure (s)< 

i Tho purchaso-monoy of freehold or leasehold lands may m to toivluw 
bo invosbod in tho purchaso of copyholds of inboritanco (/); 
or in buying up the^ reversion in fee of other loasoholds 
belonging to tho same partioH (y ); but tho purchaso-inoneys 
of froebold and copyhold lands will not bo ro-investod in tbo 
purchase of leaseholds (A). 


(y; 8 VUL c. IS, i. SC. 

(t) Eatp^rU lord NofiXwidi, 1 Y.a 
Cl Bx. 166; Mid MO 
Bri(fkUm^ and &C. A Co.f IS Dmv. 
608, 

(•} fy parte Stadderti 6 Ir. Ch. 
Itap.SS. 

( 8 ) lU Moaufuater, 8k^d,and 
ecMire R. SI Bmv. 16$; Me 
Kmpafie BitJtop ef % De 

o. F. a Ja la 

(e) r. /sebM, 16 L, J. Ck 

68$ ; JU Ckmkftnl OoDape, I W. IL 


Sotoa an DooroeB, p» 1067* 

(d) £m paHe 0)rp<nxUio% q/ Oawh 
hridgr^ 6 lU. 30 

{t) Sat parte Lockwoodt 14 hear, 
168; Ee parte QneeiCe OeUepe^ tb, 

160, B. 

(/) See Re Idrerpool Ro^ 1 * 

N. B, 203; Re OamCe ErtaUt 16 Jv, 
a Vide 608* 

(j) Re Breeka^e 6 W. B, 

406. 

» W Re laaeaAin amd VmiBdre A 
Ck, $ W. B. 667. 
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ch^xin. 

SioiC 


,80| too, the purdiMo-mozuTB luy bo applied in eflboUng 
permanent improvementa on 9tb6r p^niions of tbo at 


6^., b; the draiiu^ie of glebe lands (i), or the erection of 
n 1^^ paieonagodiouse or of permanent improvemwits 
and additions to the paroonage-booso (Q, or of new 
buildings in substitution for otbeie. rendered useless, or 
leas Gonv^^tent hy the proximity of the railroad (m); or by 
ihe ro^buUding of houses upon other portions of the settled 
property which the Metropolitan Building Acts required to 
be reinstated (n); or by tho erection of cottages upon a part 
of the estate/which was lying unproduotivo (0). But, tiie 
Court will not, it dboms, allow the purchase^raoney to be 
applied in building dr rebuilding on other portions of the 
estate, if the remaindermen obj^ (p); or in loimbursing 
the tenant for life wliat be has expended in repairs or .pcr« 
manent improvementa (9); or in reoouping a rector the 
coeta which he has himself incon'ed in re-building the 
par8<^age-hou8C (r); and in tho absence of spodal circum¬ 
stances showing that such a re-investment will be beneficial 
to the cestxUtf juc iimst, the Court, will not aUow the 
purchase-money to be laid out in buildings which will pro¬ 
duce no income; tlius, where a eorpoimtion was authorijsed 
to erect public ofEoos and to levy rates for defraying tho 
•expense, L. J. Turner (dviBerUiente, L. J. Eniglit Bruce,) 
was of opinion that the purchase-nYoney for a portion of 
the municipal property, not contisting of buildings, could 


<0 JU Fmv ^ 9mm Camtf, 11 

(£) Hi luettmbmi 0 / WkifjLldt 1 J. 
a K. mo; fend Me es par U JUdar ^ 
UrniiapitM, W. K. 167S| p. 40, V^. 
HelL 

(0 £e poris Actor ^<Xe|po2<, L 
IS Sq. 574. 

(«) A psrto S7 BeeT» 

571. 

(«) A I>wU idsk, 5 De O. a 
Jo. 144, 

(*) A WtH 8 De O, Jo, 

a & 6151 JU J. KbJ^ 

Bnuft Xor otiMT eeiee A WyMo 
tfbOiM 6 W. B, III A 


Mm SdetM, 1 K. B. 177; A A. 
J%owM$ JTmfiUU, 11W. B. 1016; A 
LMtAf9pfi*4 ChtfrUgg L. E. i Sq. 467 ; 
udocopMeM Naker StMMp Viaar* 
kki L. B. 17 Eq. 16S, o com udar 
the land Tm Bedaapttoc Ao4, 48 
Geo. m. 0,116, 1 .100 1 ead BrmMtm 
T. OM, L B, 16 498; end n 

dUAd Atotor, 1* IL 9 Ch. 
i^661,«Me«adorlhe Bettfed Be* 
iakm'Ajda, 

(p) A ldgV$ Ate^L.B. 5 Ch. 
Ap, S67. 

W /a 

(f) irmnw V. and 

JiMb A Ca, L. B, 9 Ch. A^ 664. 
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not be ^plied in tb^ orection'of the publio officea, w thia 
would b^an unproductive investment (•). Where, howoveri 
the effbct of the constructidh of the line wbb to divert 
J^udneas from trade premieea on another portion of the 
estate, and thua render them useleas for trade* purposes, 
part of die purchase-money was ordered to he applied in 
taking down the existing buUdings and erecting ^iwcUing* 
houses on their site (t) ; eo, also, in the removal of a stack¬ 
yard, and the roofing witli slate or tilo tarm-buildinga which 
were rendered uninsurable by the proximity of tho lail* 
road (»). * 

• 

An order for tlie re-investment of part of the money in 
land may also direct that tho balance, if less than iOL, ho 
paid to the • tenant for life (x ); and, in one case, a balance 
of 30 ^., remaining after tho purchase of an estate, was 
ordered to bo paid to the tenant for life, on hb undertaking 
to apply it in permanent improvements (y); hut where the 
balance was 20 /. 10 a, the Court refused to order payment 
to tho tenant for life in liquidation of extra costs beyond 
those allowed by the Act (s). 

As between lessee and reversioner, the Court has no juris* 
diction to order an apportionment of the corpus of tho 
purchase-money Where the estate was cbaigod with 
an annuity, which tlie income of the putchasc-money was 
insufRciont to satisfy, a periodical sale of a sufficient part of 
the trust fund was directed to meet tlie accruing payments 
of the annuity (Ji), So, where the property is held under 
a lease, the tenant for life b entitled to Uie same income 

(#) S» forU OorponUimi •J tAtf^ 

L. It 1 ca. Ap. sea 

(0 Af SetilmfnUt L. B. 

a Bq. S41 

(s) Sm Mot 7t. Lord 
uooif IS Jttr. SIS ^ Sd porto 
Jtatlor LUth ANpMf, S BslL 
807. 

(p) A porlt Momtf, IS Jnr. 8, 

rou ti. 


V.4X K. B.; bot MO JU 
iXUJ.CL m. 

<£) Ae parU Vitmf ^ AvkiVpC, 6 
lUfl.C4.2OO. 

(fi) fin wet. 74; eail Ae pnrit 
Word, 8 De O. A a 4. 

(S) ex porU Witkfoooo, S Be 0. A 
^aS; sad we Tinirfrr, 19 U T. 


Ch^XlIL 
Beet 6. 


Wb«eb«U&ee 
la oonh le Im 
tiuui 20/. 


AppMtko- 
toest d puv- 
chiie money 
oa w]e Af 
Ttieirlmlihi 
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ChAp.XIII 


M'banUftd 

OB 


which he received prior to the sale, and if the divideade are 
usuiTicient, the ^corpna of the Amd mast make* good the 
deficiency (c). ^^ere land was demised by an eoeleeiaittical 
corpoiati<m, the Cooii directed that ont of the dividends 6 ! 
the stock arising from the pnrehaae-money, only the aidonnt 
of the reserved refit should be paid to the corporation 
dtiring the term, and that the residue of the dividends 
should be accumulated (d): and, as a general rule, it would 
seem that a tenant for life is only entitled to such a pro¬ 
portion of the dividends as wiU compensate for bis loss of 
iAterest (r). W|iere, however, part of the consideration for 
the loaso was >0 contemplated expenditure by the lessee in 
repairs and improvoments, arnica lower rent was for this 
reason reserved, the tenant for life was held entitled to the 
dividends on the wlmle fond (/). 


FrrfUi 

right tunto 
oTpAniet tn 
yniiiMrign g| 
tbelud 


Whore a Railway Act provided that where any question 
should arise upon the Act toudung the title to any lands, 
Sic., “ the parties who riiould Jmvo been in possession or 
receipt of the rents or profits of such lands at tho time of 
such purchase/’ See., ** should bo doomed to have been law¬ 
fully entitled, &C., according to such possession until the 
contrary should be shown to the satisfaction of the Court,” 
and the capital and income of the /unds» Sec., representing 
the purchssc«money wore to be paid and applied accord¬ 
ingly; it was held that the party in possesrioBj but whose 
title was objected to by the company, was entitled to have 


(<*) T. CbiiMr, SS Bmt. 

88S k ^ U 0 M 9 , S Dr. a Sm. 94. 
B«l MO n/rfA, 10 Jv. K. a 679. 

(tf) /a fV /)m* oad tf Ohu* 

mt&r, 16 Jw. Sft9 j £* forU /cm 
ewii^ y.<C. Tn Not. 1661 ; S» 
poHtf Dtam CL Ck, 86 L» J« Oh. 
149 . 

(«) B«o JU JStttU, Jm B. 1 

Sq. 689; A MMi Mttmit, L. & 7 
Bq. 78 1 oad that eaai hsTS 
bmhAoirid. 

A Dm6661 ^ 


too M W B roBOVoUo ksoa Bats* 
/»!, 1 fiai. a O. 80 . At to oUlni ttt 
oompeaatiop I17 occieriiotloiS hodlet' 
hi nopooi to kM <d 6001 ob MAMral, 
MO Bo ^ qf WairAoian 19 

Bcto- 167 i SBfi 9 rttJ)c»H 99 idat 0 j 49 r 

^ 6a .Mai Ksy a j. mt & 

Dou mtd career tf Walmia 
IB Jv. 11)6) Sa pmU 4r«A-* 
hUkf ^ OMMwfr, I Bq. R. 7 tf| 
ja Dm ssa oqriw ^ trmseafcv 
86 Bosa tta For fom 06 otte* 
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the Biooeypeid out of Oooii m his own effidsvit of title (g), 
Tht 79 tb wietioii of the Lends Clenses ConsoUdetion Aet, 
18 iS» oonteina pKoyiaiona of*a similer netuie; hot it has 
been held that this section was intended only as a direction 
to the Conrt how it ahonld act in oases where, upon appH- 
cation for nuaiey deposited, it Aould bo unablo to arrive 
at a satisfkctoiy conclusion as to what parties are lawfully 
entitled to the land (A); it being the object of the Leps^ 
lature not to disturb the person in possession, unless it is 
clearly shown that he hae no title (i): Init where the title 
is proved to be doubtful, the Court is* bound to try tho 
question (k). 


ohu, zni. 

SMtl 


In all petitions under Acts of Parliament for sale of pro- WhUsSUftvii 
perty for public purposes, when the purebsae-money is 
directed by the Act to be paid into Court, the petitioners 
claiming to bo entitled to the corpus of tho money so pai<l 
in, must, personally, in addition to the usual afRdavit verify* 
ing their title, make oath that they believe they have a 
good title, and are not aware of any right in any other 
person, or of any claim made by any other porsoni to the 
sum mentioned in the petition, or any part thereof (Q: aivl 
an affidavit to this offoct will not be dispcnsefl with, 
although tho petitioner be aged and infirm, and tiic company 
have contiactod with ftim, accepted his title, and eonscntcNl 
to tho prayer of tho petitioji (ni): and the affidavit of title 
is required wlioro the application is merely for tho dad- 
donds (n); but tiio party in poiseiiion of the land ^mnui 


(y) Sx jMiW A Gttit 

8 Y. a a ei) 

sad MS emm dtod, 06. 

(S) 9 m£MfarUfnmrn^ Adi/w- 
Pnw. 1S4,191; 16 Jo. $71^ 
871. too, MMiriB gTVXt Wood, 

fai A si Ahmw Aritf OrotmA 
L.B.SBq.l78,ltt- 
<0 A t Jv. N. B, 

617. 

(8) Sie Km pma Aw si tfSmitr 
fMM^ M MpfS; 01^ rwAi d 

y.4X Z. 16 Jw. 8711 Ad,» 


a 90 Viet a i2 1 Kfondon r. KrMH* 
dos, 9 Dr. a Ssk. 808. 

(f) iMtor of l^ord Clisaoolkr to 
tekr Bigfatnr, doM Itth Folrn- 
M 7 , 1649; ft&d MO ConooL OtdOM 
jjodt^ 648, «&d tho now 

Choaoor Boloo <d DooHabor, 1674. 

(«) SMfMirU UMft, 16 U J.,K.a 
Ok 7t , 

(a) Soo Km ftiu Wordm ^ Ffo* 
el^ 14 W. n. 768; oror- 

raUof A A«|H; 8 Horo, App, rii 

S t 



668 


MATTEBB BELATIHO TO C^MPLETIOK OF PUBCHABK 


entitlixl to the'dividonilB, hb title be doubt- 

__ fill (o). Where a person entitled to «n aliquot ahnre of a 

sum of money so brought into Court petitions for payment 
of hie fihare^ bo need not give notice to the parties entitled 
to the other shares (i >); nor, where an order has been fhade 
for the payment of fhe interest to a tingle woman, need the 
company be served with a petition for its payment to her 
and her husband on her marriage (q). Whoro trustees had 
power to sell after the death of A., and tlie money was paid 
into Court by reason of the purchase being made in his life^ 
time, it was upqo Jus decease ordered, with the consent of 
the company, to be paid to the trustees, without notice to 
the CfffiuU 1r}wt but the company must pay the 
coats of trustees who have been sorve<I, and who ap* 
poar(s), 


At ^ lervlcs Upon a petition by a tenant for life for the rc-invostment 
on inenn- * ^ * 

bnsom of the money paid into Court, it is necessary to ser\*e in* 

cumbrancersupon tlio life estate (<); but not parties entitled 
in remainder (a); nor the tenant for life, whore the incum¬ 
brance only affects his estate (z ); unless the Court or the 
company require his appearance (y): but in other cases, 
incumbrancers must be served (s); except where the mort¬ 
gage only affects land not taken by the company (<c), or has 
been created since the purchase-money was * paid into 
Court (b). In many instances whero the owner has been 
tenant in ttil, the purcbaso-moncy has been paid out to 

him without his being required to execute a disentailing 

• 

(o) JU JVrrjr'f I'ttotf, 1 Jor. N. 8. (•) £x parU 1 Ds 0. U. a 

017. 201. 

<^) /» n ComiktU (s) Km pmH Smithy 0 ISO. 

Ok, 11 Jw. 1005, R. (s) ^ 1%W. K SIS i JTe 

(9) jS*]»rf«/70n2eni,Ol)eG. a& 1 E. S 4lS ^ 0 K. a 

SOS. X. 415. ' * 

(r) £m pafW IS ti. T. 107, M B«e Sm pMHt Ptifton, S Jvr. 
yjX W. K. & ISIS { Mi SMtK S5 L. Ch. 

Mi irm9 SO; bat M JU 90 Bmt. 

JTf fnH, 1 Dr. a Sm. 4S; Bttdkrr r. S7a 
CkMfy, 95 tev. ISi (d) Mi Tmifi, IS 7o. S70. 

(I) iSe /MiW Smith, 6 lUU Os.»t50. (5) ^ SI. 
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deod (c); but accoi*diiig to mort recent dociaiom (<Q e 4^8« Xltf. 
entailing aasurance ia neeessaijr before tbe fund can bo pud' 
out to a tenant in tail The practice^ however, is still ** 

• unaetUed (e); but it eecme open to (Question whether the 
Cowt has anjr power, even where tbe fund is very small, 
to dispense with Uie strict requiremento of statute (/). 


If there has been an order for temporary investment, th<^ 

Judge who made it or his successor should also* boar the 
petition fur investment in land (ff). In clmrity cases, it is not 
necessary to procure the sanction of tho Charitable Tmt 
Commisaioncra to the propoaed investment 

Tlie Coart has refu8c<f to sanction tho investment of 
money, so paid into Court, in tho purchase of an oquity of thmoi will \h 
redemption (i): and has refused to interfere with the Master’s 
decision who reported generally against the propriety of an 
invofltmont on mortgage (i). An investment in land of a 
diffei’ent tenure from that which produced the fimd ia 


generally improper (t ): but the rule does not prevent the 
application of money ariring from the sale of freeholds in * 
enfranchising copyholds limited to corresponding uses (m), 
or in buying up a beneficial lease which forms an incum- 


(c) /a re S. h\ A as IWv. 
2*15; SifWtTf t, S^rrjr, 6 JoTi K. & 
937, where the himl wm undar SOOf. ; 
but tea t6* 441; /f4 

10 Jui*. K a 1011 i 
V. Pa/Mr, 11 Jur. N. S. M ; I* IL 
1 Eq. U1}A UddtK, 1 H. 4 K. 443; 
Hz AoUre'i EdnU, 10 Jur. H. a SOSi 
4eA»»,L.B.'17£q.800. 

id) 8ae JU BidUr^9 IKiB, L. IS 
Eq. 479; foUowad /« re i^eropp** 
ryvKhj V.-a a l Augoat, 1874 
(c) fire JU S9mt tM and 

Skula U T»*C MsUm mi re Bvthr'i 
Witt, 

(/} B«e reasricsol ib« toc^ Jw* 
IUm oa re Jv. N. n 1011. 

. (g) 4# AraM*! Bdo$$t 1 Bq. B* 
140. 

(I) JU M0^$ 0 Da Q.)C. 


4 G. 184; and rea Jte Sh OM Fa/va* 
laer Cbi;pe^ 29 Baav. 913. 

{0 Bx pmU OrmrtXy 17 L. J., N. S.» 
Ch. SU, V.-O. B.; and aaa pnrU 
MttJixnttt 10 Jof. 79; 20 L, J. 620; 
when «Q the wprwnty Uineticna an 
aahwHad in * risgta oedar. 

(S) Be pwrfe FroMtUfi^ 1 Da Cb 4 
S. 683 ( Btnj y.JtxfrioU^iJH Q. 4 
a 40 L 

(7) Sm porU JfoeMhf, 23 L J. Oh. 
816, whan tba Court dk^jpaored ol 
Im re CfaimV BtUtc, 19 h, J., Oh. 
870, VXX K. B.; 16 Jv. 3; /» re 
ih$ LUmpod thtk MU^ 1 81bl K, Vl 
SOS j and aaa JU Bnukxi^i SVw^ 3 
W* E. 404 

(m) Im re CUehml OdUp$, I Jdr. 
V. a 005; JMm % /aabaa, 4 W. E 
i6Q t U U If Ch. 
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c%t{i.xiiL brance on other fmehddB settled tothe a«meuBee(it)iM>d1ii 
I 4 V617 reoent where ft fro^old chtpel Tested iivtniitoeft 

hftd beoi token wier eompnlaory powen, the'Conit ntoo^ 
rifted ftn inyeeiment in the pnrchaee of ft leuebold ehi^i« 
ft snitohle freehold tenement not being reftdil3r procurftble«(o). 
The Court will ordineftily require toe title tobe ^prov^ in 
too uBUftI wftjr; nt., under the present practice, by toe convey* 
HDcing counael of the Court: but the^Court le ftt liberty to 
adc^t any other mode of satisfying itself of'toe suffidency 
of toe tiUo Q)); and a etrietly marketable title will not 
always be ituoeted gn (q). Where the 6md hae arieen from 
land belonging,to u ecclesiastical corporation sole, the 
income has been ordered«to be ^d to the petitioning in* 
cumbent, so long as he remained incumbent, and afterwards 
to toe incumbent/or the time beinff 0*): so, in the case of ft 
charity, the order has been for ’payment to any two of the 
trustees for the time being (s); but no pajnnent of the pt>* 
ceeds of charity lands can be made to toe tiiastees without 
the consent of the Charity Conunissioaeis (f). 


PnwUpo oS 
i4>pUeftUoui 
for 
iDoat* 


(»)/sNiMMrC^ft tory. 

Jar. N. a 81; oBd «st JU forU m to ooiti; iad too/»r« tIU Arofeiiw* 

S Do 0. r 4 ^ Utesyo, S iWL Ok 701 

14; Ssp^rU CWyomfoM Bki/ M y M A le (MM Cftarfty, SO 1* J. 
21 Boot. ISl- Ito, YM B. | JS fmi$ Arow* 

( 0 ) Be BeMcik U B. 10 BotpiM, 9 Ha Am^ 1 

Si^ 180: MdquM /s n ImM CSordy, T.» 0. W., SIS 

1 Jar. N. a 817 ; & Morab, ISM, Be CUoIm, ft W. B. 
Tktr tlUJ. 492, V.-C W. to m W. witoot^ 

Ck877) ^M MiBieMi Mmt$, Be tmmM SVw^ 80 L. MS, 

} w. a SOI Tor BMtoB f« ^ y.’a a. a * 

ctte^ tm io»l a T w toBt bi load, too (0 A ftoisAsn Cfterftoj 10 Wt 

BilUiosd. asu. 

{•) 6400, 107<I A OMh 
(f)/a r» SU in48hiof» y Ctof^ 2*Kift ito 


The following u the present practice upon petitions for in- 
vestment in land. The petition should bo intituled in tho 
matter of the particular will, or settiement, affecting the laud 
and of toe Lands Clauses Consolidatiou Act, and the spedal 
Act (fi). It should be supported by an affidavit, not only 
verifying the title of the petitioner, but also stating that he ia 
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not aware of aa^ rij^b in any other pereoni or of any Q ^X IIL 
UMde by^y other pereoa to t|M Bum mentioned in the peU^ 
tioni or to any part thereof (<fc). There atould also be evl- 
^denoO aa to Uie nature and fitnea of the propoaed inveatment, 
which ahould be supported 1^ the affidavit of a surveyor or 
other qualified peiaon, stating the valuet rental, ud outgoingSi 
and other droumstances rendering the proposed ipveatment 
desirable. lf» on the hearing of the petition, the Court ia 
satisfied with the evidence, the inveetmont is approved of at 
onoO) an order is m ade directing an enquiiy, whether a 
good title oan be made \ and that if a goq^ title can bo made, 
then upon the execution of the proper sMurances a sufficient 
part of the stock in Court to rais^ the reciuisite amount of 
purchaso money bo sold, and the sum so laiaed bo pmd to 
such per8<ma as bo named in the chief clerk's certificate 
as entitled to receive the same, and in such proportions as 
theroin mentioned, and that the costs of the petitioneta be 
taxe<i and paid by the company (y). The order having been 
drawn up, passed, and entered, a eof^ is left at the chambers 
of the judge, and a summons to proceed with the inquiries 
is tedeen out An abetract of title is then earned into the 
judgo s chambers, with am affidavit by the solicitor's cl^k 
that he has examineil the abetract with the various docu¬ 
ments therein abstracted (specifying tiicm), and that the 
abstract contains a trtie and fmthfbl abstract, description, or 
copy of each and every of such documents. The chief clerk 
thereupon, in oixlinaiy casos, gives a note to the rogistrai* 
who fills it up with tho name of tho conveyancing coimsel 
in* rotation (s). fho abstract, affidavit, contract, l:c.i aia 

(i) <M- sjodr. 1 For form of Cto i W aiw, 1 8m. 4 O. SB. 
ftSdsfh, OM DmMb vol UL ivsa Bo for qMia rcMa tho 

(f) For formot ccOvi, wt Sotos, roMk oomotimoi sot toiht euuooel 
lOSBr^lOra to rokrton, bst to one ipodiUy 

. M 'Ao nfMoo W oesfijr- soaod. Wbes, oo not taBvqtMutlf 
•Mtog k not, bovoror, b^ipoM, psrtki m mudooi to locws 

pm4vs! b«t tho Jndgo m«j, hr s s putkokr ivopstr ^ t 2 w pupom 
piiwiMl ^^">**>-**— ol tho popoes of hrt^(tPS tl lalo ootUmst, and 
«t la isp olhw aosM mWonInij Mosoth s portion fanm o df it ol p to 
to Ui own ^sd, Mto UmU dl tki |0 to tho Ooort, asd thop bop k, asd 
rif—p «| tha tkk. 9m Un ' aooipt tbo Utk tador tho of 
/oaff, I Fur. N. B 317 j OoaikrhKa oao of Ibo Cvort oomtJ, mch optoka 



072 


MATTEBS ItELimo TO GOMPIATOB OP PUBCBAS& 


CWfkXHL 

t 



then laid before the oonTeyancmg eouiBel by the petitio&er'i 
Bolidtor. ^e cpuuel having approved of the (c»)t 
settles a draft eon^yaoce, wh^ is proved by the judge, 
by the agency of hia chief clerk; nnlees points of difficulty , 
arise which demand his own personal decision. An ingross- 
ment of the draft is then made, and verified by affidavit; 
and an affidavit is then made and carried in, that a search 


has been made for incumbrances, as directed by the counsel, 
and that none has been found. The chief clerk then pves 
his certificate that a sood title has been shown to the 
hereditaments, and, that an indenture ha»hccn settled and 
approved of by ^e jitdge as a proper conveyance of the said 
hereditaments, imd that jhe purebaso-money is payable to 
spocified parties; which indenture is verified by the chief 
clerk's signature in the margin. The ingrossment is then 
executed, and an affidavit of the execution filed; upon the 
pioduction of which, and of the cortificato, the money in 
Court is pdd to the persons named in the certificate as 
entitled thereto. 


Whsrv ivl* Whore the Couii is not in the first instance satisfied witii 
iuOdwi ' evidence as to the fitness of the proposed investment, tho 

petition will bo allowed to stand over for further evidence, 
or adjourned geneitdly into chambers; or an inquiiy will be 
ditoeted as to the propriety of tho intended puichaso, with 
consequential directions for carrying it into effect if the in¬ 
vestment is approved (6). 


of po* A reference directed on the petition of an ecclesiastical 

wbM , 

4 

k «Q«lb> fthhougfa Mi inTwkUr, ^ Aj^a. h.; pertt ikrtor 

Mtod Qpoa, tf idJ whm tk) piuehaM ef SsmiX Cbtfk^SM, lA lA At to 
k s&fanqnttUy oSoptod hf tbo Govt Um mode of RferoDo^' wo 15 A 16 
TIm maat pneSko ptowAo in other Vkk o. 80, & 4C^ <S | Com Ord IL | 
Msst, ptfUeokrty k Umm of >eiU» HotpA, 5SS. Ai to cook whan po- 
. BMats opoe tha nankga ol kia&i Aww hk owa {vivato wm* 

vaHa of OovI j to mpaci to whkh royaiMiai to addhka to. tha Court 
tbarakka^QOBUroverjrifMaaBkoi aeoaaLaia JU /omi* XikK 4 Jv. 
OBooM of ftmton aa raficda tea. N. & W» 

(•) As to tba teda of rati^toa ' (I) DiaU, 11841 Sate, 481 Ai 

psoS aaa to ooata of ia>toTateo&t, . 
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* 

corporation sole, mny, notwithsUnding hie decease, he pro^ 
ceeded. jirith eoneent of^ hie sneceeeor, wMiout any 

supplamental order (c)« * * * 

• 

^ conveyance to a charity, upon a re-invostment in land 
of the purchase •moneys of their eold^Uto, requires enrol* 
tnent under the Mortmain Act (< 2 ). 

Where trustees, with power to soil and convert at ret^uest 
of a tenant for life, join with him in conveying to a railway 
company, this is a conversion, and the money is personal 
estate, although t£o sale was compulse^, ^id tho price was 
fixed by a jury (s); but, in the absence of*any convoyonco 
by tho trustees in execution of thCir trust, the sale will bo 
deemed to bo effected under the compulsory powers; and 
the purchaso-monoy will remain impressed with tho cha¬ 
racter of realty (/). 

Where purchase-money has been paid into C!ourt by a 
company, by reason of the vendom friling to make a title, 
and they subKCtiuently make out a title to part only of Urn 
land, an order may bo made for the apportionment of tho 
fund in Court, and giving consequent directions (jjr). 

The Court has no jurisdiction to give to iho landowner 
interest on the amodht whicli has been paid into Court by 
the company, as the value of land on tho assessment of a 
jmy (A). 


( 7 .) Ah to pwxhaaer'H right to tkedn, atteded coines, £c. 

The purchaser, upon completion, is entitled (subject to the 
exceptions hereinafter noticed) to all deeds and other, muni¬ 
ments of title, however ancient, which are in the possession 


(e) Sm ptuU At iZwtor qf X«b, SI (/) Jh ,; sod wo JU Ifonwr, S D« 
Ik Ch. 77a O. a a. 4SI; JltSU^ord, 1 ftns. 4 

(diaooJb portt CMa't Umpiitt, 0. IS ; Jb l/omf, I Dnw, Tta 

M w»R m, y.-a w, (r) a i am. a q. 54a 

(«) M$ Tofhf*s MtaMof, 9 Ha ^ (A) Mt Diw% I Jv. N. a 99a 

m. 


cbsp» znL 
Ssota. 


ft ooeponUPO 
nip. 

CoovmiMto 

ft duAty 

nqniifti enit4« 

BfBt. 

Ccafmlnr/ 
ttAwhy tnip* 
ton, Qftdsr 
po w, ft ooa« 
ventoe. 


Apportion* 
moat of fund 
In Gout, II 
title obovn to 
pftrt of u&a 


Intonut, 


Seotkm 7. 


Af to pn^ 
dutfero rlj^t 
to deeds, ^ 
toitedaopici, 
aci 
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CkaaXni 

8^7. 

PmhiM't 
rigbi lo dt* 
Uv«n ol 
aTinaanU o< 
IhU, 


Whm he 

intfnhiwionly 

pwt 


Wb«ru ttw 
whoU in 
void tu differ* 
esIpwchMofi 


Veador 
harlfitf oov»* 
&«uM to pi^ 
doot deedi to 
otlwf pertfei 
BoitlurndM 
MkitWdto 
ratotaih^ 


OP power of the yendor {%) i *A2kd it is oonceiyed thet the 
vendoPp (yaiesA he retain property noder a ^rnmon^ 
tiUop) haa in generA no right tb keep eopiee of any docu- 
menie oUior than thoee whidi auhject'him to eoxno future 
personal liability. 

Where, however, the purchaaer does not buy all die estate, 
but any portion, however ainall, roniains in the vendor, it 
has often been discussed, tliough not judicially decided, 
whetlier the vendor or the purchaser ought to have the 
custody of the deec^ In the last edition of Uiis work, wo 
suggested as the ^ihider view, that in the absence of any 
stipulation, the vendor wipi entitled to retain the deeds on 
his covenanting to jmxlucc them (k ); and such, under tlio 
Vendor and Purchaser Act, 1874, is now tlic rule on the 
completion of any contract fur sale of laud, made siuco 
December, 1874. 

Where the whole estate b sold to different purcliasei's, 
the practice (in the absence of agreement), has hitherto 
been for die pui'cliaser of the portion of laigest value (t) to 
take the deeds and covenant for thm* production; and this 
j>ractice does not seem to bo interfered with by the recent 
Act Wliero there was a condition that the purdiasor of 
'‘the largest lot^ should have the dee<ls, the purchaser of 
the laigesi single lot was held entitle to'dieui in preference 
to a purchaser of several lots of an laigcr ex* 

tent (ih). 

The fact of the vendor having already covenanted for 
production to a former purchaser, will not, in the c^nnion of 
Lord St Leonards (n), justify him in refusing to deliv^ tiie 
deeds, if the second purchaser will aHow notice of the 

(0 Sog. 4U; 1 Jmb. Ccov. b, S. tiyM. 

61 *. O«o«e, 1 Cw. ft U. (() OnfOtr.UHriard.l X. *J^ 

e»l I AmM r. OMaMP, S Dra. ft 17. 

W.6M Aitethetetnotloaef («) SnM«./■ eiaiM,IIBwr; 110. 

,11.141, 411 <•)»■§. 4B1 

(k) B«t w* Sagl 4t4; ina rMf 
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ooTenftnt to appear in or upon his conTe 3 rMee, and will ch^xuL 

coTonant to perform the prior coyeiuknt: this covenant by_I;_ 

the second pnrehaaar would, of couxeo, b^ entered into wiUi 
^ the purchaser, if the vendor's covenant was made de- 
teryiinable upon his procuring, or the first purchaser will 
accept,such a substituted covenant;•or otherwise witii tfao 
Vendor himadf, and would Uion take tho shapo^of a covo- 
nant to produce the deeds, &o, aud to indemnify lum agams( 

liability undw the former covenant 

^ • « 

Whei*e propertj^ is sold under a trust for sale in a settle- gala sn<kr s 
inent, which goes on to declare trusts of Uio piuthase-money 
(whether the same is to continue mon^ or to be re-invested 
in real estate), it is conceived that the oxisteneo of tho 
trusts ^ves no right to the trustees to retain tho settle¬ 
ment, unless they also retain part of tho settled estate; but 
the puinhascr must covenant to produce it, even although 
he buy the entlin property. In order to avoid this difficulty, 
it is usual, where an absohito conversion is intended, to 
settle tho money by a deed distinct from that contmning 
the trust for sale. Possibly the proper rule in cases of Debtor 
several sales tmdor a settlement may be, that, unless the unm o»mi 4 a* 
trustees retain part of the estate, it should be deposited, for ^ ^ 
the benefit of dH parties, until performance of the trusts; 
and then delivered tho loigest purchaser upon his entoi*- 
ing into covenants for its production: the right to the' deed, 
coniddered as an instrument creating Uminable trusts, may, 
perhaps be considered as governed by a case (o) in whidi, of ham ou 
upon the puixhasc of a part of an ostato in lease, the Court 
thought that the counterpart of the lease ought to be 
deposited for the benefit of all parties. 

Where a mortgagee of distinct properties, belonging to 
distinct mortgagon, transfers the mortgage debts by one 
deed without their consent, he will have to pay for the 
necessary attested copies of the deeds which he has thus 

..made common to the several titles, and of the n c c o s s aty 

» 

(o) a«n t. (MtU, O. Cot. 
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Ohap. xitL covenants for its prodncikm (p ): so where he settles the 

-^_ debt in such a manner as tq make the tettlemoQjt put of 

the title (9). * 


Pvt^Mer Doi 
•otttU to 
doodioMdai 

•vidoet. 


And tho purchaser, ii appears (r), baa no right either to' 
the custody^ or to a copy, of inatrumonU produced ’merely 
BA native evidence to aatiafy him that they contoin nothing 
affecting &e tiUo («); nor to any covenant for Uieir pro* 
duetbn, unless they are in the custody or power of the 
vendor. 


Pur»)hmiT*i 
right to ftt- 
to«Udoop(«i 
oforitfiMlif 
aotgirtdup. 


If the doods thoipsclvoe are not delivered, tho purchase!' 
(in the absence of stipulation (() may require attested copies 
at the vendor’s expense (H); and fhis.rigbt does not seem to 
be taken away or qualified by tho Vendor and Putehasor 
Act, 1874 (x). It has been observed by Lord Eldon, that 
pui*chaaere set an undue value upon those copies; that, 
except as between tho parties themselves, they are waste 
paper upon an ejectinent (y). Novertholoss they arc, it is 
conceived, of considerable practical importance, if tho pro¬ 
perty is likely to bo re-eold: for the ordinary condition, 
making thorn evidence without production of tho originals, 
seldom damps a sale; whei^ ilic absence botli of originals 
and attested copies—supposing tho former to have been 
Bub 0 e<[ucntly lost or destroyed—might cause a serious de- 
fidoncy in price. 


JUstrigiiou The right, however, seems to bo confined to such docu* 

ments as ai'e necessary to make out a marketable title (s): 

(p) Capptf ▼. 1 ColL ($) Bug. 4S6. 

108 1 M to tb* pTMtic* of rajnlHng (f) Ai to mch a otipnlAtton, wo 

Afi AfidAvitol doeoAMOtA fran Amort* OoUph y, Srttd^myn, 1 K. A J. BSi | 

gagoo in A f<mtoAQre ooit, WA ITfeb ▼. Jewff, !8 Vw. 176; 

V. Stowtois U J«r. N. 8. 87a OfiJUki ?. //ofMan( l7Lk J<x‘17. 

(f) V. Z^mi, I De O. a 6. (•) J)or« ▼. JWitr, 6 Twi <60 ; 

681; vImto the qnwtioc whether the SngXieA t. /mff, 18 Yee, 176; 
mortgagor eoold etelm to hold the Jkrrp v. Peici^ 8 64a 

eememiftt, Altheogh wAlred, eeemed <t) 17 4 88 Vkl e. 78, nei % 

to ha the fom of the (g) 6 Vei. 460; aee Dm o. 

deaeii aa to the geama) tight f 8e. N. & 8Sa 
Id each a cew f to TVdtor, 6 Yea 460 j 

(r) Phk myiif pp. 88^ 881. v« Aiciy, I FhOL 868, 
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nor <lo66 it seem to extend to tepies of Court Roll, or deeds 
trolled, under Statutes whi^ require enrolment (ti\ or, in 
Lord Si Leonards' opinion^ to "deeds enrolled for safe 
r custody in a Court of Record,” of " wills registered and 
accessible ” (b ); but the practice in this respect does not 
appeal*' to be settled (c). If, howler, the vendor is in 
poesession of attested copies (<?) of enrolled deeds, &c., the 
purchaser can claim them; unless otlior property, hold by 
the same title, is retained by the vendor or sold to another 
purchaser (r), • 

A 

Previously to Uie 87 & 38 Vici c. 78, (ho purcliaser, as 
respects deeds of which he could claim attested copies at 
the'Vendor's expense, was also entitled (at the like expense) 
to a covenant for the pitxluction uf the originals, and also 
to a covenant for the production of such copies of Court 
Roll, and Instramonto on record, as were in the vendor's 
pi^soHsion or power (/): but the expenses of future pro* 
duotion were borne by tlic purchaser (j/). But now in the 
completion of any contract made mneo December, 1874, 
subject to any stipulation to the eontfury in the contract, 
such covenants for production as the purchaser can and 
shall require are to be fumishod at his expenso, and the 
vendor is only to bear Ids ovm costs of peiusal and execu¬ 
tion (A). * 

In a case of sale in lots un<ler order of the Court, where 
the purchasers had notice that the deeds would be delivere<l 
to the largest purchaser, who would enter into the usual 
covenants for pnxluction, it was held that, in the absence of 
any stipulation, each pmvhaser most liear the expense of his 
own deed of covenant (f), 

(«) 8m Cooptr T. ; Ooopn t. J^Hcry, 1 PUIL 8$$. 

C^mfh4i V. Sug. 449. (y) BtrT$ v. Ymna, 8 Rf^ 640, a. 

<4) 8m Sug. 448. (A) 87 a 63 Vkt, c 76, Mot. 6, 

(df) 9 Jarm. Oonr. by B. 10» mk 4. 

W Suptd, p. 403. « ^ ^ 

(«) Sag. 441 * 643. 

(/) Ittrrif T. 8 640, a.; 


C 8 ^Zin. 

SMtr. 


Pnrebaier 
ontltled to 
MvflpMt for 
pmiluetlon uf 
nrigCntlt. 
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koVttg d—A 
fti nwnar of 
otto U&d, 


AbiMM of 
eociloi of 
Cofiril^U 
opd dew 
where prodnc- 
tlcaceukol be 
txJoroed 
ebould be 
qipleiued. 


IKAiOreirf 
V. Jordon, 


lfA.TTKBH BZLATIMO TO COHPLETIOK OK PUACHASS. 

A mortgagee coneuniz^; in the a&d reteiniog the 
deeds in reqieot of property pf large valtie held by hhn as 
owner under the wme title» wbuld ptimd facie be bound to 
ooTenant for their production (fc). 

Where the title deeds are retained by the. vendor on hU 
covenanting to produce them, it is prudent to require notice 

the covenant to be endorsed on the deeds covenanted to 
be produced: but, in the abeence of agreement, the purehasor, 
it is conceived, could not insist on such an indorsement* 

And it must be remembored, that idthough the purchaser 
cannot require the production original copies of Court 
Roll, or enrolled deeds, Ac*, if not in the poeseasion or power 
of tho vendor, he yet may, and should in all ordinary cases, 
inquire into the reason of then* non-production \ that is, if 
their date and cliaracter warrant the supposition that they 
may bo denied with an improper motive: for in the well- 
known case of Whitbi*ead v. Joi'dan ({), the onussion of a 
mortgagoo to inako inquiry on the subject was, under the 
particular dreuinstances, attributed to wilful blindnem (m): 
and tills doctrine lias been nxs^piised in later decisions (n). 


Sectimia (8.) An to mnttnn vecmnrj/ to inmrt the fait fffrfiof the 

erfcutfit cowtvyrfno*.— ciDXfhnent, c£r, 

oorumc&tj Ae. 


CniirtpsiiM 
ibould Iw 
entered in 
IncaX ndAor 
(If 


If the property be subject to the operation of any of tho 
local Registration Acts, a memorial of the conveyance should 
bo registered as soon as practicable after execution; the 
roister having (as before obeerved) been searched as dosdy 
as possible before eompletioiL When dealing with resp^ 
able parttes this rule as to immediate registration is often 


(S) te Yom ▼. AniH (s) WorilUn^mj, Mor^m, ISSIm. 

174, A4r 1 BnU$ t. Idonmtrn, e Bn, 449, 

(i) 11. a C. 308. 433; ?. AwmH L. K. S 

(aUFUII SM; ta^waMeoa Ok Ap.esf; (f r<c2t Cb. XV. 

tbs nb}Mi in 4 T. a C. MA a S; Biw- V* a P. 737. 
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n6t Teiy'fitriotl/ att«aded W; bat any departure f^m it Obip^xm. 

Ib at the peril of tire sdiei^r. By deli^ the purchaaer U_ 

expdted to the riak not only of a sufasequ^t fraudulent ^ 

Bale or mortgage by the rendor, (which may gener^y ragatn^A. 
be* considered merely nominal,) but also of prior unregis^ 
tered ineumbrancen (o), whose chfims may perhaps be 
unknown even to tho yendor, acquiring priority by regiM* 
tration between the execution and the reg^tiation of tlh * 
conreyance. 


In SM)Uon y. €oopev (p), the Court of KingH Bench lioUl Aa tor«gUii«- 
whst appears to be suffieiently evident, tv., tliat tlio local 
Registry Acts.ih) not apply to tlu) case of a nieiu equitable 
mortgage by deposit of deeds unaccompaniocl by any memo* 
randum. And in Wrijht y. (;) it was held by Lord 

Rotniliy that a memorandum of oquitablo charge on land in 
Middlesex, consisting merely in an undertaking to execute a 
legal mortgage, and containing no words of present chaigo, 
did not require registration: in a later case (r), the same 
learned Judge postponed an unregistered equitable memoran* 
dum of present charge to a euljsequ^t roistered mortgage; 
and distinguished Uio case before him fitun that of Wright \\ 

Btunjid^f. In a later ease (s), where the previous auUioritios 
were cited, it was distinctly laid down that a momonuiduiu 
of oquilable charge i/a document requiring re^stration under 
tho 0 Anno, and the distinction which was acted on by Lonl 
'Romilly was treated as unsatisfactory; and in a still more 
recent case (Q, an unreg^tored mauoiandum of cquitablo 
charge ^ras postponed to a subsequent restored mortgage; 
and it seems to be now well settled that every initrument 
which transfers an interest in, or creates a chuge on, land, 
is a " conveyance " within the meaning of the Registiy Acts. 

Thus, it has been held that a furthor ehatgo in favour of a 
mortgagee, whose prfof security is registered, is a convey* 

. (») At la Mariiim % Coaper^ S W. 

Boat, lea (A Jftrt T. S B. a H. 170, 

<j») S B. * Ad ttO. ^ lai. 

(f) 87 Btar. A (0 Af mortp^ trwi; h. 

(>) Jrwft r. CWp«H(m«, 87 Bmt. B. 10 Bq. 41. 
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CUp. zm. UM i^niring r^psintion, ud tiutt if xinr«gi§tered it will 

---— be poetjKKt^ to a aubaequent ngutered incumtoimpe, taken 

. ■'* without notice of Ibe farther dbarge (»). ^ 


A0.IO prioriij 
bekwm deeoi 
rtffaicmd 
tM mmo 
tiSM. 

4 


Where two deeds ere registered on the seme dey, end et 
the seme honr, the memoriel which is denoted by the earlier 
number will, in the ebeence of direct evidence to the eontmry, 
be presumed to have been firai registered (x). 


Wtet b* The exceptions in the Acte ere of copyhold estetee, Mhses 
fres 9ki a rack-rent, en4 leases not exceeding* twenty-one years 

IbffUintJOA ^ m 


Aeta. 


the lease. 


Cnp^boUi. The exception of copyholds is not considered in practice 
to extend to such leases as would require r^stration if the 
estate wore irochold (y); and the registration of all such 
deeds affecting this description of property, as are not 
usually recorded hy the steward <ff the manor, has been 
recommended (z). 


LMMiSt 

nek-mi^ 
to vhAi the 
eMptloo of 
mtenda. 


Whothef to 
tending or 
npdfing 
lenier. 


The exception of the greatest practical importance is that 
of leases at rack-rent: Lord St Lconaixls considers it to be 
the better opinion that the assignment of a lease, held at 
what was originally a rack-rent, need' not be registered in 
respect of its having become a valuable property: perhaps, 
however, this is a doctrine which should be cautiously re¬ 
ceived in practice (a), A lease which contains any engage^ 
vierU on the part of the lessee to build upon, or otherwise 
Improve, the property, cannot, it is conceived, be considered 
as a lease at a rack-rent within the meaning of the ex¬ 
ception ; although the rent may be reserved from the date 
of the lease, and may exceed what would be the annual 
value of tile property if let for any'btiier puipoee. • 


(«) Ondkmd v. L. E. 10 (g) Sog. 711 

CL Api 8 ! sflmUBg T. C E L. E. ( 1 ) EJgge €B EagliamdoB, 88 , a 
18 Iq. aSO. («) B%|«, «W 11911 

(») Hm t» Fmntllt M tiginf* 
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Of the tliird excepticm it need (mly be obeerred, tii&t the Ck^ XtiL 
worde "poMftwum and occupation” «re in Ui(} eonjunc- 
tive (Zi): ^ that, in order to avoid rc^tration the pur- 
phaser muat not only buy the present interest in the lease- 7 ^ m . 
bntsnust actually become the occupier of the premises. 


imte. 


The Middlosox Act haa no oponition wiUiin the City of 


London (c). 




ea by 
Mm 


It%ppoarB, that a deed aesigning a lega^ or other nim of 
money chained upon land, but not puiporting to deal with tifnawt of 
the land itself, does not require regietratioti (f2); but regia* Swg«i o& 
tration ia not rendered unncccseary by''the circumstanco of 
the'conveyance operating u an appointment puiuuant to a 
power in a regietored instrument (e). 


Conveyances of taken under the provisions of the of nOwaj 
Lands Clauses Consolidation Act, 1843, are, it is believed, in 
practice registered in Uie loesl registers, in the same way as 
ordinaiy purchase-deeds; and this seems to bo the proper 
couise. 


By the 16 k 17 ^ct c. S6, a 6, any deed aflccting crown 
lands in England or Wales to which the Commissioners of mUoom of 
Woods and Forests arc parties, and which has been enrolled 
in the office of Land Avenue Kecords and Enrolments, docs 
not require registration in the local R^istiy. 


The local registiies no longer apply to land which has LM ngMry 
been re^tered under the Indofoadblo Title and Begistiy 
Act (/), BO long as it continues so registered. 

B«sM 7 Act. 


W &lgga M 9itfris Me Fvff i, 1 4 I* 90,* s&d Z>mr r. lard 

Bw^ 1 Hod.4B.71^761. S J..4 U SOS, m to the 

(«) Bng, 7S1 ngliMte of bm oqvlteble eon- 

{(i) MaXafm v» CSerfm^rtA t MM M InMad $ tad ridv tupr% p. 
Kota, SI; mo pb 71. But ia omIib- S7S, m to rogiitrstlDa of oqdtaUo 
BOBt of a ooaMt far a a«%igo f^sf gM 

hMboM bAd te Is vhbM tbo lifah (o) Sfrn/hn v. Qmimp, t T« a 
AM I (MUff JMoJoa, I h.C. 414 

Bbe4,7ls MdMoMonr.BmM, (/{tlAMTIot a 6S,a 104. 

Toa n. i 
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^^p^V^mliatdng from a^deviuee tlM* ^Tirchaiwr idumld 
' — ^ ' ft%6raiA the will hae been regiatered* or procure the 

orniwon to he snfJplied. Fric^ to the 37 js 38 Viet c. 78, it 


wae generally oonaidere^l that where the will had not been, 
or oould not he, re^^tered witiun the period allowed by* the 
Act, a good title could not bo made without the concurrence 
of the boif (g). In a caec under the East Riding Registry 
tAct, it was held that a will, which was not discOTored xmtil 
the expiration of six calendar months from tho testator’s 
death, and whore, in conaeqnenee, there had been no regis- 
tration of the will, or of the impediment preventing r^[iBtrsk 
tion, was void as against n^^istered purchasei's and mort¬ 
gagees from t^e thstator*s heir (A). The East Ri<ling 
Ref^try Act (0 Anne, e. 85, a IS) is tho only one which 
requires a memorial to he rcgisteind of tlie impodbuont to 
the registration of the will The Middlesex Act (7 Anno, 
a 80} and tho North lUiUng Act (8 Oeo. II., e 0) both • 
provide that the tities of purdiasers and mortgagees shall 
not, in case of concealment or suppression of tlio will, ho 
disturbed after Uio expiration of five yoars in tho case of 
lands in Middlesex, and of throe years in tiie case of lands 
in tho North Riding. 


When »fll 
wi mebtered 
wfibift Um 
t>»«"ribed 
IMfrioiL 


On a proposal to invest part of the funds in Court under 
Oarow’s Estate Act, 1867, the authof, advising on tho title, 
brought this point under Zionl Romilly’s conMdemtion, and 
his lordship wrote as follows:—“ I am of opinion, that in 
the present state of the authorities on this subject, and 
having irgarrl to iho veiy distinct expression contained in 
the Registiy Act for HidcUesox, it is not safe to lend money 
on a title derivetl the devisees of lan<ls in Middlesex 
under a will not registered within the space of six calendar 
months after tho death of a testator who died in Great 


Britain, and also that this investment 
by the Court" 




not he sanctioned 


V 


(I) 8m IB irtlcli ia li (S) CUMth v. tmmrU Biav. 

p 807. CM I tOd. L R I Ch. A|i|v no, 



u^rmk vsurtvi to \. 0d3 

‘7^ piMtio^ iiftonveniMioo of thu doeiiino 
great—wgUiration of a wil^ within tho statuttuy pericra^' 
being (he* exception rather tl^ the rale—and^donbUees led 
«to the 87 & 3R Viei a 78, sect. 8, which provides that where 
th^wUl of a ttttator devising land in Uiddleaex or York* 
shire haa not been restored within Vie poriod allowed by 
law, an asstirance of such land to a purchasoi* or^ortgagoo 
by the devisee or by some one deiiving title under him,* 
shall, if registered before, take precodonoe of and prevail 
over, any assurance from the testator's heir«at-law. 


It is not quite clear whether thit»secifon has ^ven a TlUimirictt* 
retrospect! VO validity, as agunst tho holr, to a proviously 
registered assurance by the duvisoo under a will not regis* 
terod within tho statutory period ; and in tho invostigation 
of the title, prior to tho Act, of land in Yorkshire or Kiddle* 
sex, it will still be a wiso precaution, if not absolutely 
necessary, to ascertain whetlior tho will under which tho 
title is derived was i'cgisto)\*<l witliin tlie time allowed by 
law, and if not, whetlior the omission has been effectively 
cured. If the heir has concurrod, or, which is the same 
thing, if the devisee waa himself the heir, the title would 
appear to bo marketable, ^though the will was not registerctl 
within the statutozy Qeriod: so, also, if tho statutory period 
of non-claim has elapsod rince the death of tlie testator: so, 
also, if the sale bo of a leasehold estate by an executor or 
I^atee: tho presumption in every case being against the 
existence of suppressed documents: but H seems to be going 
too far to say wi^ Lord St Leonards (i) that, in these coses, 
registration of the will is imnuderhl : it may be unneccs- 
saiy as r^^ards the poesihility of any subsequent alienation 
by the heir, devisee, executor, or legatee (as the case may 
be): but it would seen to be of some importance with a 
view to the posaible existence of unregistered asstzrances by 
the deceased owner; which aasunnees could only, it is con¬ 
ceived, be displaced by a r^;istered assurance from a person 



(/) 8 ^^. a p. w, nth «ut 
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okimyg 'nndtf* s duly reglitored willf or, possibly, by » 
registered taursnce fiom the^ieir, in esse oi ktes^^. 


A statement of the eoniento of the memorial irhich are 
teqnired by the Leg^slatnie, is in Lord 8t Leonards' 
work (k). In recent practice, however, a somewhat fuller 
statomen^of tho contents and oSbet of the deed is required 
^at the nitration offices, where forms are sapplied ibr the 
guidance of tho poblie. Tho r^;iatran, it appears, may be 
required to r^pstrar a liihoffrriphed memorial (Q. 



The momoriiU itdelf may bo executed (m) either by the 
vendor or purchaser, oy either of tbmr hobs, executors, 
administrators, guardians, or trustees: but one of the two 
attesting witnossos to tho memorial should bo a witness who 
attested the execution of the deed by (it has been said) a 
ffranting party (n). Where the attesting witnesses are 
dead, nMxecution of the deed in the presence of a witness 
for the purpose of registration is useless (o)< 


And it may perhaps deserve consideration whether the 
w above doctrine, (which was first advanced by Lord St. 
imriliSMi Leonards,) does not admit of extension. His observation, 
« mMm. gave rise to tho dedsion in Stsex v. Baugh {p),) is as 

follows, ^ One of the witnceees" (ia to the momorial) " must 
be a witnees to tho execution of the deed (g); and this must 
be understood to moani not merely the execution by an un¬ 
necessary party, as the grantee, but the execution the 


(l}PiSe 790, 14th «dU $ «ad 
Xw. y, Middlmt Mtfffttnn, IS Q. B. 
07S, vtee Um tunatfUl wm h«U 
iBiofictei * Mbd u to tM 

Odrdkur r. XmiMim, 1 Cb. AtS. 
la# itnop aadsr the leSe Aetiiie* 
dMdtoSaU 

(0 JbyMWivaiWf 0 Jm. 171, Q. 
&l Jy.T ,TUMiidUm 
r4&15l. 

(ft) Thi Mtlcf asttpoffetlM ifirf 
litovoildftvtoho •qMwS: m 
T. ^ ^ 


(«) II wet M derided b Joth ▼» 

ifftrirm^r, 1 Hod 4 8. 7t7, TSS; 
hot M 0 XaRD. CoBT. faj S. S8S, 
oMtftMtiK 1^ H a AdSriM If the 
witof ettftted the eiecertfcft ri the 
deed bj ritfwr laorir i Beft.TSO. 

(i) tesT. 80^ 17.4 a a C. 

MO. 

(x) rw ftyrS/ Mi MV 80^.714 
(f) Ik tib Heiih B|dta« 

AA tta pfofirica a eaUted, eopft 
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p«riy from whomjthe estete oaov^* Kbv^on ihe Ch^ XiiL 

ia conre^jrad l^.seirenkl.owimBt saj &i and 0;^ each seiBad 

of an Tiiulividad share, and ifhose executton of the convey* • 

anoe is attested hy diftrent witnesses, a memorial, attested 

only ^ the witless who attested Jl*b execution of ihe deed, 

is evidently not attested by any witq^ to the execution of 

the deed considered as a conveyance of the shar^ of K and 


0 ., soch shares possiUy constituting the bulk of Uie estat^ 
This willj peihaps, appear more obvious if wo suppose apur- 
chaser to take by a single deed a conveyance of several 
distinct estates from several owners. It would seem to be 
prudent in dl such cases to have the memorial attested by a 
witness ^ witnesses to the execution bf the deed by all the 
several owners (f*)* 


As respects lands situate in tho Bedford Level, it appears 
that conveyances omitted to be rc^tered under the Bedford 
I^evel Act (s) are nevertheless valid for all purposes, except 
for entitling the grantees to the privil^ea conferred by the 
Act on the owners of lands within tho Level, and for tho 
other purposes of the Act (Q. 


lUskMlM 
0 ^ Bedford 
Level AcW 


Whero a conveyance was made to a purchaser apparently 
as the beneficial owner, but the purchaso-monoy was in fact 
part of a charitable fond, and tho nominal purchaser, by a 
subsequent deed, in execution of a power reserved by the 
conveyance, settled the property in favour of the charity, it 
was held that both the conveyance and the subsequent 
settlement required to bo enrolled in Cbancciy under the 
Statute of Charitable Uses (ii). 


Co&v« 7 a&c« 
to cterily 
tnuta^ M 
mirat bwie» 
floalowMr, 
miwt te m- 
roOftl ttiite 
UortDiila 
Act 


(f^ But M 9 Jim. Cotfv. bj 8. 

ess. 

M 19 Ct. XL c. 1?. 

(I) WWt T. Bmm, 10 81m. W. 

(•) 9 CM n. «. M) ML-Otik T. 
<Ms<r, t ])• Q. h a 101 S 4 a*<M 
T.iTviMt Ds O.aa 
« to tel dmk «a dead <1^ 
diite ct wHhhi totolvs 


movtei atexliixM&teBt SafMw 
▼. UcAmwaSt 0 lbdd.S04| SitoGk 
A a lie; M to tel a ttutot loc, 
Zhe T. ifMfo, 19 Urn, k W. SIS. 
Aa to tel ifficl of OM 

in-IM T. WM, S Ha. irr, 4sa 
Af toteo lAtolof tel wftoimii Ml 
rigirfngtei atomtotlM olsoto, tewfh 
prutot el tel tostof ssd drtbw 7 o( 
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ObAa 2IIL 
a«ei.d. 


of lidiM 
awunua^ 


Ai to auel* 
aent of am* 
nuMMiomitWd 
to bo onnUod 
undorUort* 
aula A«i 


Bj the Indian Illustration Act, 1864, evety deed of gift 
of immoveaUe property.was to be registered within twelve 
montiiB from its date; and a deed not so registered was mado 
inadmissible in evidence. This enactment was repealed by 
the Indian Begistiation Act, 186G, which provides that^no' 
instrument of pfb ^immoveable property shall, unless re- 
gistered,afiect any property comprised therein; and the time 
for r^istration is limited to four months, extendible, in cases 
of unavoidable delay, to eight months from the date of exe¬ 
cution. In a veiy recent esse, where A., being resident in 
Hadras, in 180S, conveyed land in India to B. by an um*e- 
gistered deed, in which he covenanted for further assurance, 
and alterwaids by a deed registerod under the Act of 18G0, 
mortgaged the same land'to C., who had notice a£ the con¬ 
veyance to B., a bill by B. against C. to enforce the covenant 
was dismissed 


By the 24 & 25 Viet a 9, certain assurances, notwithstand¬ 
ing non-compliance with the requirements of the 9 Qea II 
c. 80, as to enrolment, were made valid, if enrolled within 
twelve months after the passing of the Act; and the provi- 
Moas of this Statute have been recently extended (j/). Under 
the 20 & SO Viet e. S7, any trustee, governor, director, or 
manager of a chwty may, on application by summons, 
obtain from tho Court of Chancery an order authorizing 
the enrolment of a deed conveying or .charging land for 
charitable uses; but ho must satisfy the Court that the deed 
was bond fide, and for full v^ue, and that the omission to 
enrol it has arisen from ignoranee, inadvertence, or aceident(z). 


the de»1, eee TTieUffn ▼. Mofqms tff 
neO, L. a 1 Sq. 17« Aitowb«ther 
• yow tQ dffw Uai to a Parity 
CAB bo from tba foci d the 

ohActW bj tpantfal Act 

pow m J to toMUnd toknbr doviH, 

M6 iWfvi7 T. rvvo, a a 18 Bq. sa; 

abS MtopAtA Miami t. Omnkm ef 
ZmiM 10 Uan, 19, a tor 

ttnss«0Ma 

M y- a 4 OL 

Ap. 741, •flnntof V.^. Qtf Ant 


(r) Bm SS Vkt a 17 ; S7 Viol a 
10; 99 a SO Vtoi a S7: ifid 
BOW ChAfitiblt TratoM Inoor* 


penticB Aol, 1S7S (SS t 96 YkiL a 
94), wbkh cbaMoa Um ChMUjr Coni* 
mWoBAM to gnat a otrtifieAto d 
ro^iMloQ to tniitom of a ^irity | 
bBtdom aoi with M mom 

i4^ of oomptUnoo wltS tho provUou 
of tho bCovtokAto Aot. 


<f) 7 %a opp l lAi t toB k by nonmoM* 
MA DABUlTf CbABOAiy Poimi^ 1998. 
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car 


Atfsui'ftnces to & charity of laiid already in mortmain do Clup. xin 
not neern^ to require enrolment (u): but a conveyuico up 


Sanaa 


a reinyeetment of the prooeeA of the aaU of drnrity landa 
compokorily taken must be enrolled (b). A deed duly en- ^ ^nr^nfin 
loU^d takes eflect from the date of its execution (e). ^ ^ 


By a modem Statute (tl), all conveyances ov other disposi- lUUtffouii Ao. 
tiona, except by will, bond Jul$ made after the pas^dng of^ 
the Act to a trustee or tnistoes on behalf of any society or 
body of persons associated together for religious purposes, or 
for the promotion pf education, arts, literature, or other liko 
purposes, of land for tho erection of a Imilding for sucli put* 
poses, 6t whereon a building uped, or Ho b( used for such 
purposes, shall liave boon erected, aro cxompte^l from the pro« 
visions of the Mortmain Acts; but tho ptcco of land must not, 
in any case, exceed two acres in ai*oa or extent (e). And by 
tho same Act, acknowledgment of tho deed, with a view to 
enrolment, is rendered unnecessary. 


By the provisions of tho Duciiy of Cornwall Management finnta«nt m 
Act, 18G3, every docil ov instruiucnt whereby any hcrodita^ Undu 
ments fonuing pai*tH of tho Dncliy are sold, leased, or dis* 
posed of, under the Act, must bo enrolled in tho office of 
tho Duchy within six months &om its date (/). 




Where the vendor is tenant in tail, it is essential to Uio 
validity of the deed, as agmnst the issuo in tail and 
niaindenucn, that it should be enrolled in Chancery within 
six calendai* montlis after its execution by tlic vendor (p): 
but, if so cnix)llod, it takes eifect from tho time of execu¬ 
tion (A): except as agmnst persons claimi^ for valuable 


On hIo by 
(uuMi In uil 
~dinnunjDj( 
JaoI to bo (ra¬ 
ttled 


(ft) Ait^Oof, V. 07^1, IS 8hn. S4; 
▼. iUcAontpM,.) Moe. A W« 
S8S ; icAlM V. /ofMi, S8 Bmv. 460. 

(4) 8m Em fotU CXfiiTt ITmpMf 
IS W. B, 666, V.-C W. 

(c) Ttpt V. Omrponthm rf 

ar,UBMV.17t 
(4)6146$^. €. 4i 
(«) Boot. 1 1 ttd M thft proT W o— 


of tho IJtMiy iod SdeaUSe Initi* 
tatknft Act, 1864, 17 A ISVkt. c. 
Ill 

(/) Bm S6 A 87 Ykk m. 49. Bm 
thli AetM to the oUenation of Ubdi 
f ormfaf ptfte of tho Vmokj. 
(S)SA4W1ILIV.a74,i, 41. 

* (A) ChMB V. Cbrraff, 4 T. ft 0. 

m 
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ciiM xm. 

A* 


CmmIoI 

p?ot#otar. 


Wteft 

mmUA 

wocnu. 


Imiitin 


oowdention a&der % prior onroUed deed (rithov;^ eabee* 
qoenfcly execQted) end withoat ezpten notice of the Tddeble 
estate created by^the i«ior Asoiance (Q. The enrolment 
may he made rithec Tendor or parcbaser, 

r 

If there be e protegtor of the settlement^ end his consent 
to ssspranco be given by s Bepeiate deed, the eonsent- 
/leed must be executed on or before the day on which the 
aaBimneo is made by the tenant in ; and must be enrolled 
in Chanoory either at or before the time when the assurance 
is so enrolled (i). Where a married woman, is piotoctor in 
right of hor separate estate, she oan, without her husband's 
concurrence, consent to an ahsoluto disposition the tenant 
in tail (Q. Whero tbo tenant in tail in poesesmon is .a 
lunatic, the Lord Clianeellor has a discretionary power under 
tho Act to consent to the first tenant in tail in remoindei' 
barring the entail (m). 


EatHM «ttd A legal tenant in tail of lands held by copy of Court Boll 
«iii by Uni may bar the cnteil hy surrender: and an equitable tenant in 
uo, ^ ^ entiul either by sumndor or by deed (n). 

* If the assuianco bo by deed, the same must be entered on the 
Court Bolls of tho manor (o); and, notwithstanding some 
ambiguity in the frame of tho Acty it is now clearly settled 
that a dood barring an catate t^ in copyholds must bo 


<j) &M ndu, SS iod 7i. 

(fc) S a 4 wm IV. 0 . 7f,«. Id sad 
4a 

(0 ir«r T. Brvttnf JolUN. 1S8. A 
Iwn Mftoe, tmder Ihe Slrt 
ww4kn tt tliA yUm tad BsooreriM 
Ac^ ii^prolMtor, oa iaiSst on xetob* 
log ttu Mtate ooly m long m 
ih* porpcBM id Um IniiC wifit | thn^ 

when itMci vm s devte to tmtoot 
spoil tMl for s mwHod voeutt for 
Hli for te wp im to oM, with nnalB* 
d« to w bff.ohflftm m 
iMJrti la OMM ta teA If «*s Md 
thst ths tMSt lor Itfo hsrtag hoooM 
ooeld caa^ s ooaiijia t i; 


.Ssaeoaftaw v. JfoKni, John*. 80. 

(») 8« iZi ntfsOl, 6 Do 0. M. a G. 
187, or«n}lsg s d o c t i fcw of Lord 
Bvon^oa In tho Mmo OiiO j Soo 8 My. 
a Ke. S80; ood oloo s dorl il im of 
Lctd CoMoiaitt, JU Food, S Ify. a 
0.888. SootboM to (hepowmol 
tbo L. 0. ai protootor, Gm$ ▼. yoti, 
s My. a So. 84tr: so teNp^ fa 
S48: sadahootho pro too tor spdv 
^ oimmiat Urn hmn covftotod of 
toOMOtfor Moqr, * WWwsr^ I. 
mim . * ^ I . 

(s}Stoa8a • V-TS: 


, * 
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antfiEed on the Bdle of the. manor within ux calendar ObtpXtn. 

mooths After ite AAmtion (p); an tmderstAadiog to Um _!_ 

contiBE7 wu exteasitely Aoled on in pnctice for meny 
years after the passing of tbe Aoi»aad constitutea a fbquont 
^801^136 of danger in copyhold titles. Tho consent of the 
protector (if any) may be given by d^d, (whotiior the estate 
be legal or eqmtaUe>) or personally to tho peiyon taking 
the surrender (in those cases where the tenant in ta!| 
surrenders) (g). 

An order i^ht be made by tho Court of Bankrupt^ vthmitosai 
under the Act of ItMl, for vesting the copyholds of a bank* 
rupt in such person and in such manner as the Court 
should seo fit» so sa to save tHb expense of two aasu* • 

ranees (r). And» under Uio Act of 1809, where any portion 
of the bankrupt’s cetate consists of copyhold or customary 
property, or any like property paeeing by surrender or 
admittanco or in any similai* manner, tho trustee is not to 
be compellable to be admitted, but may deal with such pro¬ 
perty in the same manner as if it had been capable of being, 
and had been in fact, duly surrcmlorod to such uses as tho 
irostee may appoint; and an appointee of the trustee is 
to be admitted or other^f^ invested with the property 
accordingly (s). And, by a later section, the trustee may 
deal with any property to which the bankrupt is beneficially 
entitled as tenant in tail, in tiic same manner as the bank¬ 
rupt might have dealt with the same; tiio provisions of the 
Fines and Becoveries Act being expressly extended to pro¬ 
ceedings in bankruptoy (t). 

If tile tenant in tail convey by sumnder, and the protector* oe 

consent hy dped, such deed must be exocutod and produced 
to the Lord of the Manor, his steward orsteward’s deputy, at ^ 
or previous to the suirender; and he is to endorse thereon an 

04 U mpp$0d y. iWifiTi SO Bttt. U W. B, 1000, 

11 MOmm t, Amm 1 D» 0, J, a& W 81, OA 

Oil I It Bmt. 110 , Am M Mt 4 au'^al 84 ,an 4 , 

hf Um ilmril cd tSs dtoiafiUngi yhk. e.71,a tt. 

S MUMfco s k wA Byffd r* (C A. Moa tO. 
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Chiif.Xin. 

8M.8. 


WbenoQQ- 
■ent ef 
protootov Ml 


lioul In by 
^aacl. if 
•qulUbU 
t«mMl iirton 
di—nUflod by 
de«d. 


Entail la liad 

tex. 


Ackaoirled;* 
iQml by mar* 
liedmoMO* 


acknowledgment (whidi ie m^dtpvimd^cie evidence of the 
fact) of tile deed having been bo produced; and ia^ to enter 
the deed and indersement onHhe Court BoUb : and theq to 
indorse a memorandum of such entry upon the deed (u). 

r 

If the conaent of the protector be not given by decd» it 
must bo gjven to the person taking the surmndei* by the 
tenant in tail: and evidence of such consent is to bo pre* 
served on tbc Court Rolls, in manner provided in the 52nd 
section of the Act 

Where the equitable tenant in tail himsolf sasures by deed, 
the consent of tbo prbtoctor must be given deed; and if 
given by a deed distinct from the principal amuiaiiee, such 
deed must be executod on or before the day of the execution 
of such assurance by the tenant in tail, and must ho entered 
on the Court Rolls (x): and an sssuiance by deed, by an 
equitable tenant in taol, is to bo void against any person 
claiming for valuable consideration under any subsequent, 
assurance,—(which would include a surrender,)—duly eutored 
on the Court Rolls before the entry thereon of sudi deed of 
assuianeo (y). 


An entail in feo frtmi rents in tho nature of land tax may 

be* barred by deed acknowledged and enrolled or registered 

in manner directed by the 42 Qoo. IIL c. 11(! (a). 

♦ 

We have already referred (a) to the necessity for the 
acknowledgment of conveyances by married women: and 


(«) swi n. 

(s) Hw AH 4loai ikH ibH Um 
dMd of OMttSBt nmH bo e&l<9od on 
Ibo Cetnri llom ol or bo fvt o the Umo 
whoa Iht priAdpol Monooe ii m 
ofitond; boi mdk, H li cooeejvod, h 
tbo islccitioe, utd U wotid bo ymdnt 
» to oBttf It lao SIrd MoHoft ol 
tho AH doM fiH ioan to to 
coHooiiry fiMhoMi i A^. t. XW 
Ht i/wwf V /syMM, S Dcpvi P, <X 


CSS; ft&d KO.OHWr r. Twnt, 3 B. 
aAd.SS& 

<y) Boot ffS, T^ord fit LooMido 
eoQ t id t n H piOboUo Ibot xmHoo 
vottld Bot be bold in Bqidtiy to niy 
plytbo wut of oetiy on tho Ooirt 

BHbi y.a?.4n* 

toSoetlir^oadHoSCOfant 
a 60, t 40. 

W ^ Wd, «!•*. 



KAtrUS ULITIXG TO GOSCPLRtOK OF F0BCH1SS» 


091 


to the extended power confiuxed upon them hy a modem <Aap. xin. 
statute (b). *• 

By 89tii Boction of th« 4 & 5 Yiet e. 85, it is enacted surtoty |«o. 
i'that after the 81st day of December, ISil.ereiy snrrender 
an<r deed of eorreDder which the lord shall be compellable 
to accept or shall accept, and also eifeiy, will and codicil a hoU 
copy of which reapeeUvoly shall he delivered to the lord of 
the manor of which the lands afiected by such surrender/ 


deed of surrender, will and codicil, are parcel, or to his 
steward, or the deputy of such steward, either at any Court 
holden for such ntanor at which tbere^ shall not be any 
homage assembled, or out of Court, and^also every grant and 
admission by the lord of any manor, or bis stewaid, or die 
deputy of such steward, pursuant to this Act, shall be foith* 


>vith entered on the Court Rolls of the manor 1^ such loid, 
or steward, or deputy; and every entry made on the Court 
Bolls of any manor pursuant to this present clause shall for 
all purposes whatsoever bo doomed and taken to be an entry 
made in pursuance of a proseotmont made at a Court holdon 
for such manor by tire homage assembled thereat; and the 


steward, or his deputy, shall be entiUed to the some fees and 
other charges for making such entry on the Court Boils as he 
would have been ontitied to in respect of such entiy, in case 
the same had been made in pursuance of a presentment made 
at a Court holden for *euch manor by the homage assembled 
thereat/’ 


The Otb section of the 81; 0 Vici e 100, appears to oac* CuBvegnae* d 
lend to contingent interests in cqiyholds (which previously 
to the passing of that Act were incapable of alienation 
except by way of contract in Equity) (c); and it is of course ^ 
desirable, al&ough not essenUal, that tiie deed of dispoeition 
should be entered upon Uie Court Bolls. 


(t) S a a Vlot e 106» MJmU, p.SS0; 179 (a). iU to Um pordiiMr’fl powtf 
•ad BM SO a II Vkk «!> 87, M to Ibt d (wmp jl Hn g Mmfttouftt hy 
dapoMoad wrtod W3M d thdr Umm, tmiM. m 4 $tf.i ia&h* 
leiwdqBiiy totoMto la ptwgad toM ■ey mow U oat d 

•toitoi ^Oovt, tad oat d tho aiiooe, 4 a 9 

(e) Mm oa CopiMdiS ItS od, ^lot. a 19, ■> H 
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cbi^xm. 

SMta. 


SE?S 


iMdt 

CImmOim- 



b*«a< 
oowtnQi 


Where lenda of copyhold .or eurtorotry tenure ere taken 
under the lAude CUum ConeoUdation Ad> 1845^ the ooa« 
Toyanoe is to be entered by the steward of the manor apon 
the Court Rolls; and, upon payment to him of such fees as 
would be due to him on the surrender of the same lands to 
the use of a purchsfer, he is bound to make such ctml^ 
ment; and cedkyeyanee, when so enrolled, is to haye the 
^effect in respect of such lands is if the same were of ireo- 
hold tenure (d); but until same are enfranchised (e), 
. they arc to continue subject to the accustomed fines, rents, 
horiots, and sorvicea It has been held that, under this 
provision, the steward cannot claim the fee which would bo 
due to him on iho admittanct of a purchaser (/). 


UdS Sol la 


cooalj) td 
BoUot of 


WTIDOt OB 

UodiagUUo 
doad if f* 
maklBf with 
Tndor. 


Where Uie eetate is not situate in a roister county, and 
the title deeds are retained by the vendor, it is prudent for 
the purcliasor to procure tho indozvement of the conveyance 
upon tho loading document of title; that is, upon the docu- 
.ment which the vendor would have to produce in proof of 
his title were he to attempt to make any disposition of tho 
estate inconsistent with the rights of the purchaser. The 
doing so has been inferred to judicially as being merely an 
ordinaiy and proper precaution (jj); but it has not yet been 
decided, nor is it commonly conndered, that a purchaser has 
any right, mdopendently of agreement to insist upon such 
an indorsement 


fofttot Such a memorandum need only specify the date of, and 

parties to, the conveyance; and particularise the property 
tiicrein comprised. It is, of course, important to the vendor, 
that this should be cipressed in definite tenns; for, if the 
memorandum were so worded as to leave any doubt aa to 
tine precise amount of pr^>erty eompris^ in the convey* 
. ance, tbe production of smh conveyance would be nocMsary 
i^on any future dealing with tbe midw of the eatate. 

siAHtj•a<.0fcrt; ^ ' 

Bm Holi. M ua M.' * 

(/) Cb<r» T. A Os.l : 
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And. aa ve have dieady teen. ap<m (he completion of Ohujcm. 
(he pnrcheBe of an eqnitaUe ihteieet in reel estate, it is 
prodeit to give notice of the transactioif to the owners 'of 
^e legal estate: bat. as a general role, a porohaser’s priority tojMmoa 
is (lot affected by his giving, or omitting to give, each S p^i^ *** 
notice (A). However, upon tiie pnreha^ of on equity of ^ 

redemption, such a notice should always be given to the ‘‘ 

mortgagee, and an inquiiy made of him aa to the amount* 
due to him, and whether he is entitled to any other idiarges 
created by the same mortgagor; for, except to far as his* 
right to tack is taken away by. the 7th section of the 
Vendor and Purchaser Act, 1874 (i), any fprther advances 
which he may make to the mortgagor upon the security of 


the equity of redemption, in ignorance of the sale, will be 
valid as against the purchaser (h): and whatever may 'be 
the precise effect of this section as rospects the right of 
tacking, it seems quite clear that it does not take away or 
affect tho equitable right of the mortgagee to consolidate 


all mortgages from tho same mortgagor existing at the date 
of the sale, and which then are, or subsequently become 
vested in him ({). 


If tile estate be copyhold, admittance is essential in order ad mlttoiw* 

** to oopybokk. 

to perfect the legal tiUe. Before admittance, the surrenderoo 
has, at Law, no aasigpable intereet (fii ): although the rule 
is of course different in Equity (n): and even if the aaaignoo ^ 
actually himself procure admittance, this will not vest in 
him the l^;al estate (o). 


W ^ 40t kdertd. 

(q 87 a as7a ndwotke 

vQl tw npitkd (e) If▼. Slweff, 1 Medd. 

<S] <kdM Tv t ch. ca ess. 

119 } ^T. % CIl (d) MaiAtw T, Otbome, «U 

0 ^ SO) WfigAiKM % AmIms 8 tTete the WUb AxS, oop^boU* 
Oa* Ate eeS; pi. 7 ; Fkl asd tmkmrj darteiMoi 

I De Ob' 4 • Ja 111} tad noewHteNmHng tUt the tutor 
OL XT. a ^ ' ' ' , , m^9okh^'*9tmmAtnd thtta to ^ 

(I) 8 tesa 4 Mii^te'AiswT* rmdAk or bm htm odmlttod 

Ia Xt ,4 Wtx T. € 9 ^ ihwoto i iad tbo Aet oronidoo 

1178} OQito«MC»d*fK«tb«HsbttodrTlM, 
MAT fft Olt* JtT« Mel ' Htd tte weal oi mj eoftoa to do* 

vtoe tUi labjiM 1k Mte lUp oea«i tIm } 1 Vkl 198,11 
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zni (0.) Ai 9 to thp irfanim 

Btodon^. • * 

— It ia also neceSaafy that we oonTeyuee should be duly 
■t a wp i. stamped; the want of a pn^r stamp does iu>t» howerer^ 
affect ita vaUdity, but merely renders it inadmissibU in 
wiihoat evidence (p): c:^pC in criminal proceedings (g); or for 
some eollatcra! purpoee, as to prove fraud (r), or an act 
• ^of bankruptcy («) consisting in the execution of tho deed 
itself. 


WhsAfasoctt* For the puiposea of the late Stamp* Act (Q^tho termi 

conveyance ot^ sale^’ indndes every instrument, and every 
(K^poMofta* order of any Court or of any comniisHioners, 

whereby any property upon tho sale thereof is legally or 
equitably transferred to or vested in tho purchaser, or 
according to his direction (ii). 


Dttd bt A deed not stamped, or insufficiently stampod, at the 
time of execution, might, formerly, be stamped at any sub- 
sequent period upon payment of the duty and a penalty (x ); 
and, if brought to be stamped within twelve months after 
execution, the commisuoneiB were empowered to remit all 
or any part of the penalty (y): but after the expimtion of 
that time they had no such discretion (s). Under the 83 & 
S4 Viet e. 07 (tt), adopting a sinrilar provirion in the 
13 & 14 Viet c» 97 (b), any unstamped or insuificiently 
stamped instrument, may be stamped after execution on 
payment of a penalty of 101. and the unpaid.duty; and if 
such duty exc^ lOf., then, by way <k further penalty, 

(p) V. MaeJnniO^ $ Mml L. B» 3 C. P. 167. 

M ▼. Brmidjfl, IS (<) S3 a 34 Viet o. 37. 

Pri. 465, 463; TUitflr <• Irt («) 8«*. 76. 

•dit 808 ; 9m Mrowm t. Bmmpt, 4 $7 Qm. m. c. ISO, ■» S ; Xa 

Drew. 636 ; 6 Jw . IT. & 1086. t. PmiSe,/aJUA s46B.a Ad.l<«8 

<7) 17 k 18 Tiei 0. 83, s la- ^ 44 Gee. IIL a 33, a Si 

(f) JMmi t« ammUK fX h. 3. (r) TSUej, 30i 

N.a.B«lL818} 71x0klOL («)8«k.ia 

M ^ pwtt U tL 4 Ck ktBk 11 Tkm pwfahy do 

Ap. 47tSi JMHi WmtUpt 1 Be G/ wi So ^|47 to iHMMti w 
Ja' 4 8, 871; % IFoAm, «i|od befoe tbo pssdof o4/tbe Aet 
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intorat at 5/. i)ef cent on it8* amount, calculated from tlic Xiif. 

first exertion of the inatrumant: but the sum payable for _ 

interest is not to exceed ,die amount^ of Bneh unpaid 
duty. Payment of the pen^ty, duty, and interest is to be 
dem>te<I by an appropriate stamp: and the Commissioners 
retain the power of remitting the penalty within twelve 
calendar months aftei* the fiiet execution of Uie instrument; 
and where the instrument baa been first executed out of the* 

United Kingdom, it may be stamped at any time witiiin 
two months after it has been first received in the United 
Kingdom, on payment of the unpaid duty only (r). The 
known want of proper stamps upon a lost dood cannot bo 
supplied (</). ^ 


The 17 & 18 Viet a 125 (s), and now tho 33 34 Viet Tmm U 

c. 07 (/). contain provisions under which, in any Court of co«rt, uadvr 
dvil judicature in the Umto<l Kingdom, an instnimcnt not 
stamped, or insufficiently stamped, and of suclr a nattiro as 
to admit of its being stamped on payment of the duty and 
a penalty, may be rendered adiiiisaible in evtdenco, piD hdc 
vice, on payment of the duty, the penalty roquinnl by tho 
Stamp Acts, and an additional penalty of It; and tlie 
document is to be subsequently stamped by tho Com- 
missioners, on request, and on production of the receipt 
given by tho officer of the Court for Uie duty and the 
penalties. 


As we have already seen (ff), the amount of ad x'tihmn AdMkrm 
duty is determineil solely by the consideration appearing on 
tho face of the convepmee; all tho facte and circumstances 
affecting the liability to ad valoi^i duty, or the amount, itet«L 
must be fully and truly stated (h)} and although a mis¬ 
statement of the consideiatidn neither avoids the deed, nor 

k S4 Ttot e. II | IS 8 ^ iik 

14 Vlct 0. la , . MBm MOt la 

(4) AtvOff a ITr^ IE A AM* (f)Bm^Uktk 
47Si Hwprli * 

p. SIS, isd at to f ■iisitnf Waapa (4) IIA N Vkk a la 
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ClMip. XBL 4&ot6 iU MfniumWHty lA eviddiiod (i) ; yot any perabn who, 
wifli intont to defraud the Crown, either executes or is em* 
|dqyed or concer&d in the preparation of an instrument 
which does not fiiUy and trily set forth all the ihote an4 
cireunistanoea afibeting duty, is UaUe to a penalty of 10 [r(h )2 
and, whore the full purchase or consideration money is not 
truly stated, the pordtascr, or his roproeentativos, may 
•recoper from tho Pendor or his represoniatipes so much of it 
as is not so stated (I). The commisaionen may, upon an 
application being made to them respecting stamps, require 
to be furnished with an abstract of the instrument, and also 
with such evidence u they deem necessary to satisfy them 
that the consideration laimly stated (m)« 

n By tho 48 Gea III. c. 149, sec. £2, and tho 5i Goo. III. c. 
w ^o cpade j duty was made payable in respect of any 

money consideration, diroctiy or indirectly paid or secured 
or agreed to bo pmd, or of a debt duo to ^o purchaser and 
charged on the proper^, or of any* gross or entire sum of 
money to bo afterwards paid by the purchaser. When on 
a sale of an equity of redemption it was stipulated (n) 
that the purchaser should pay the mortgage debt, tho duty 
was payable under this propiaion on the amount of the 
debt; but where there was no such stipulation, it was 
held (o) that the duty did not attach. This, howoper, was 
altered by the *10 & 17 Viet a 60 (p), which imposed the 
duty upon the amount of any mortgage, bond, or other 
deirt, or any groas or entire sum of money, subject to which 
the prc^)erty might be sold and conpeyed; and this, irre- 

bo« 0 ver, Srd edk., oiwted^ r. 8a9dmt%t 1 Ovo. 

p. IM j si^ra, a. a Mr 467 ; iad t. Jlrywoorf, 

(4) $S a S4 Yloi. a 97, «0t 10. 9 Ai a S. SIS: * stdtil of in 

(I) nSf fivvS, 9Ui 4S 0«Q. XZXr tgiwoMal fii pKj, MffwA tj a oora^ 
a 149, a 34; t« /^rhM, 4 urt Ip twte i wrtf r, would lit la tea 
Bste. 710. dofep I IS* Oirr I & a Ad. 

MStaSia S4TkAa97,aS0| 7A 
sad tat I 7 .a II Viol.«. St a U. ^CSsadoa t. Cta. ^ 

<a)Aila«te|teraMa pMaaa^ / A I bte. 4IA 
Id faJisjfr tea mte wmU {p)B$akliK 
•BPMl So sete a sllpelaiM, Mt sad 
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spocUvclf of the qaesiioQ of liability on tho part ot tiie 
purchaaef to pay such amoant| or to indeo^fy tbc vendor, or 
any other ponon, against the same. Bat whether a eonvep- 

4 

ance in discharge of a 6on4 fith existing debt not charged 
upon tho property camo ?rithin the piovisions of these 
Acts was considered doubtful, althou^ in practice it was 
usual in such a ease to affix tlie ad vtdoi^em stam^ (q). This 
doubt, however, is for the futuro removed by tho 33 & 84 
Viet & 97, soc. 73, which provides that wliero the considcra* 
tion consists only or in part of a debt due to tho purchaser, 
or where the pro^rty is sold subject ^either certiunly or 
^ntingently to the payment or frana(er of* any money or 
stock, whether being or constituting a charge on tho pro- 
porty or not, eucb debt, money, or stock is to bo chaigcablo 
wit}) tho duty. 

Whoiu timber, ffaturcs, or any other parts of the inherit¬ 
ance, or tho goodwill of a business, if made the subject 
of assignment (r). are valued aoparatoly, the amount of 
valuation must bo stated as part of the consideration 
On a sale of premises to which goodwill is attached, it 
was formerly considered, on the authority of a reported 
dictum of Lord EUenborough, that no ad valomih duty was 
payable in respect of the value of the goodwill ; but on a 
c^ being stated the Commissioners, tho Court of 
Exchequer hold that goodwill is property within tho Stamp 
Acts (**), and by the 17 & 18 Viet a 83, s. 1ft, past transac¬ 
tions were relieved against tho penalties incurred in con¬ 
sequence of tho mistake. 

Where the amount was incapable of being ascertiuned. 
(as where the consideration was a life annuity (f)^ no ad 
valo}fDh duty was formerly payable: but this, as respects 

(9) Aad nt QifeR ▼. AvS/tJ, 4 itAmp Untj p^»fala on ^ died ti db- 
Sxdi. 790. •otaUoQ vben ih* oonUBoiAg ptttMr 

( 9 ^ Mbf Cm, sf A An lOSai^ pnrnhiM tits nMaf la* 

147. SMt, M CanM T. sf 

($)Fc4t0‘y, Commitiwnm^/tiUnd Inhutd Jimntu, L. R. 9 Bieh. la 
10 Sxeh. 147* At to Um (<) Btndg t. Ifw^rH, 9 B. A G106. 
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cup. xnt. 

SMtO. 


t 


On vtlntUoo 
of UmW, 
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OnlUt an- 
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wrtweoo^ 
ddantUcotr 



098 ' uxrTtan heiahjio to coxrLBTio:« or I'vncuAiiK. 

♦ 

O^znL ftn umoi^, was altered hy the 10 & 17 Viet a 63, and 
\ '! 17 & 18- Viet e. §3 (u), wbiq^ iiopoaed ad dutiaa 

upon a conyeyance in censtderation of an annual aum 
payable "in perpoioity, or "for any indefinite period if, 
howovor, the annual sum wero redecunable, tho amounl of 
the rodemption-mODoy or stock, was to bo considerod 
tho purehasc-monoy, and to be charged with duty ae such; 
* and this, whether such rodouiption was optional or other¬ 
wise (x). So, fonuoiiy, no duty attadiod when 

the considciation consisted of stock but« Uiis, as wo have 
seen (^), has boon tjtoredi.and now, under the 83 js 34 Viet 
0 . 07, where the consideration consists wholly or in part of 
any stock, or security (Whether maricetable or not) (r), or of 
money payable periodically for a definite period, so that tho 
total amount to bo paid can be previously ascertainod, or of 
money payable periodically in perpetuity, or for an in¬ 
definite poriod not terminable with life, or of money payable 
periodically duiing any lifo or lives (a), in all theso cases 
duty attaches, and the Act contains provirions for ascoitaining 
tho amount of duty payable in each particulai* case (b). 
Whore tho conridomiion is a periodical paynient in per- 
. potuity or for an indefinite period not terminable with lifoi 
the duty is calculated on the basis of wliat will be payable 
duri^ twenty ycais, and whore it is a periodical payment 
for life, during twelve yearn next after tho date of tlie 
inatroment (e). 


• Pn fohtri ThcT vendor might and may, if ho pleaaos, bond JUie accept 

a less sum than the amount originally agreed to be paid, 
Umtn although the reductioirbe little more than nominal, and the 

sole object bo to avoid a higher duty (d). 


And no duty is payable in respect of a sum not paid to, 
awoaj paid as Or for the benefit of, the peraon who cenv^Sy* or di re ct s the 

j«)8«a8ebad^tn.."CaBfwiBee.* 

MSaall a 17Vkte€9,a.ll; 

9aiL^itkUrhA.^.97.t^mi9 71 *71 

i^dchisTtrlMleli (4 W WUw f flaO, 9 Oanp 180 1 

(s)Afra»p(97. INf. 071, 
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conveyance of, the estate (#) ; tni pidd to, or settled npoa, <%■«. X].n. 
other pardee, as part of ft fiwjJjr anmngomcnt {/), 

ptrtcIlMBiSj 

tbe Baolmiptoy Aeta of 1S49 aod 1861» OTory de^/ Btnkra|**i 
&o.i relating to a banknipt’fl estate remaning vested in 
(V in his assignee ^ras exempted from stomp duty, ozeept in 
respect of fees under tito Acts (g ); and the Act of 1800 
contains a similar provision (A). 


By Uie 10 VC a 50» a 87, no Load or otke\; secainVy 
given to or*^on account of any friendly looiety oatabliahed 
under tbe Act, nor any form of aBsuiuc& auttiorised by the 
Act, was to Le liable to stamp duty (i). Tho 10 Qea IV. a 
50, was repealed tbe 18 & 10 Viet a 08, the 87tb section 
of which enacted that no bond to be given to or on account 
of any friendly society, nor any ** document whatever re- 
(luired or authorised ly or in pursuance of the Act or the 
rules of tho Bocieiy/ shall be liable to stamp duty. It has 
Leon held that these general words must be restrictod to 
acts done immediately by the society os such, or by their 
tnistcoH in that capacity, and that a transfer of a mortgage 
to tho tiiisteos, tho money being advanced out of iho frimls 
of tho society in pursuance of their rules, is not oxompt 
from duty (t). / 


By the law^now regulating benefit building sodetiea (f), 
the porpoao for which such a society may bo established is 
limited to raising, by subscriptions, a fund for making 
advances to memben by way of mortgage (n^); and any 
surplus may be invest upon real or leasehold securities (n). 


M 4 B.aq. 9 is. ' 

Ifi JkM d ^OesiiPiid 

4 B. a C. 949 $ Mmjf r. il^OMir, 9 
Bbg. K, C. 479; sad In m JCwng 
GUtUr, dUd In TMnfttUi 
mm ?. /sy 19 Ir. ^ 

(y) 19 a 19 a iod alia, 
•ad BshsdsW & to 94 "A If ^ 
mlU 

(9)91 a99 Tito. 0.71,alia 


(t> 8 m Met 4,.Mul tow «to. a 
(fc) Ik aejMd Limr Frkndlf Stoid|r, 

L. B. 6 Sxch. 7a And sm goMnUj 
m to etnxptwttfl irsm toaop dtoj, 
TtUey, 799, to Mf. 

(08M97a99^a 49$ np«t 
lD| toe I a 7 .wa IT., a 19, 
s»to iiiMtoins wwitolMi 
(m) Swi It 
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xh© Act GoutaiiiA a 

- &vour of tb© Boqety, but thjB doc© not estcml tb a moii* 

(o); and apparently there U'no dirtinction, as rospects 
tho liability to duty between a mortgage by a member of 
tho society, and one by a stranger on an advance out of 
the surplus funds. )be Industrial and Provident Societies* 
Act, 18(l/, tho operation of wldcli is ©xionded by tho Indns* 
trial and Provident Societies' Act, 1871, contains a similar 
oxomption from stamp duty. 

It TK)©n clectdcil, that where a person having an agree- 
ment for a lease soils his interest, and procures tho lessor to 
tho lease direct tef tho purchaser, and himself joins in 
the lease as a directing party, tli© purchase^moncy is liable 
to duty, and must bo set foiih as tho conudoration on tho 
face of tho lease (p): and the result, it is concoivod, mitst be 
. the same, although tho holder of tlio original agreement bo 
not mad© a party to the leaso. 

It was gonoitdly conHi<lcrud tliat a building Icaso was 
chargeable only witli ml duty on the rent; but in 

a modem case., the CJouii of Exchequer held tliat a lease 
containing a covenant for the erection of houses by tlie 
lessee was a lease made upon a fuither, or other val^lable, 
coniddoiation within tlie 17 & 18 Viet 0.83, h, 10, and re* 
<[uired to be abo impressed with a deed stamp (q). This 
decision led to the 33 & 34 Viet c. 44, which >emedies past 
oiniasions, and provides for the future that no additional 
stamp duty is to bo payable in respect of such further con- 
(uderation; and Uio Ocneial Stamp Act; 1870 (r\ contains a 
similar pinvision. 

Tho following scale of. duties is payable luulin* tho 33 

(•) Sect 41. OiagtU % ArrI'iu, 4 Bxeh. TSO ; sad 

(j) AU,- Oe«. T. Avm, I Eac^ to* now 48 k 84 viot a 47, H. 10,74. 
sel j no clson, IS t 14 (f) ik rt Mtos'l L. B. 6 

Ttoio. 97, a'lOyls rapooief pniil* SI 

tin ift e mwd oodn tSk do^ l aa <r) S8 4 S4 Viet t 97, i. 08. 

|)rtn to tiio sots KorcA ISSO ; nc 
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goneial exemption ftoiu stamp duty in 
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& 34 Viet c. 97 (^) i viz., where the amount or valuo of tlie 
consideration does not exceed SL, a duty of Gd.; where it 
exceeds iL and does not exceed S5f., a dbt^ of (kt for every 
entire sum of 5{., and for any fractiunal part of such sum; 
whm^ it exceeds 25^ and does not exceed SiM., a duty of 
^ 2s. Od. for every entire sum of and for any fractional 
part of such sum; and where it exceeds 300^., « duty of 
5a for every entire sum of 50!. and for. any iractional part 
of 8ucl\ amount or value. The ordinary deed stamp is 
reduced from 35s. to 10s. (s); and the old progressive duty 
is abolished. But every instrument con^ning or relating 
to several distinct matten is to be sepaAtel^ ijid distinctly 
as if it were a separate ipstruuicnt, with <luty in 
mpect of each of hucIi matteis (!)• 


cwxin, 

awis. 

ssaitvfet. 

a or. 




The Coniniissioncrs may now lie rccpiirod, apparently Comatato- 
without fee or chaigo, to state llieir opinion whether any tormiiM 
executed instrument is diaigcablc wiUi duty, and with 
what amount (if any) of duty it is chargeable; and may' 

Ktamp tlio deed with a stamp denoting, and which is to be 
evidence, either that the instrument is not chaigoable with 
duty, or that it is duly stampeil, as tlic case may re¬ 
quire (u). 


And (x) where an}s lands or other piopeiiy shall have Cotsin ooa» 
been actually and bond fdz contracted to be sold piior to 
the 20th March, 18.)0, by any contract or agreement in 
writing duly stamped, or shall have been actually and bond 
JUle sold under the decree of any Court made prior to the 
said 20th March, and shall be coftveyeil to the purchaser, or 
any other person, by his direction after the lOUi October (y) 
and before or on the 31st March, 1851, die conveyance is td 


(I) SMi 4. 

(I) Scot a Ai to bow tbi dai/ db 
IfiM a to bo oolottlMd, tM tiiflti. se, 
r4«W*» sod so to Um hrtMfSMUol 
<lQta,M 11 a !4 Yloi. e. 97, BAti. 

r«) Sot Mci lS,Ma ooopM the 
olmlUr iwnvMoa b It 4Vtet« o. 
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SUT7BBS BVLATIXQ TO COXPLBnOH 0? PURCHASE 


Ck^ xnt bo cxompb from viij od talorem inty of r greater amount 
^ ** tbau* Would have been payable jpd^r ^e old la^; bat the 

grounde of oxem{)tioii ere .bo proved to the satisfactiem 
of the CommioBiooeni^ and a* certificate of the matter ao 
ph>vod ia to bo written on the deed> and signed hy riiem or 
some or one of thein. 


VmOBi i 

oHifOMiU 

todaWi 


By the 15 k 10 Viet. o. (a)i voating and releasing 
ordon of the Court of Chancciy, operating as conveyances^ 
weiu subjected to the duties to which they would have boon 
liable if they had ,boen deeds; and under the rooont Act {n)t 
every decree or oidor of any Court whereby any property 
on Urn sale thereof' is legally or equitably transferred to or 
vested in the purchaser is liable to duty. 


ApprfjiUyi Where propoiiy sold for one entire conaidomtion ia cun* 
OoB. , voyod to the purchaser in separate parts by different instru* 
ments, tho eonrideiation ia to be apportioned as the parties 
think fit, but the distinct conrideration for each separate 
part is to bo sot forth ih tho conveyance relating thereto. 
In the case of a Joint purchase, whore tiio property is con* 
veyed in parts by sopaiate instruments, the conveyance of 
each separate part is chargeable with duty in respect of tho 
distinct part of the consideration therein specified (b). 


la osM o( Upon a 8u1>«ale by a purchaser who has not obtiun^ a 
conveyance, such purchaser and his sub-purchaser are con- 
ridered to bo the vendor and purchaser witiiin the meaning 
tba ptv^Mr. of the Stamp Acts; and tiie duty payaUe upon tho con- 
veyaneeri to the sub^purdihaer (although the original vendor 
join tiierein) is determined solely by the amount paid by 


. surii sub-purchaser; and. if Vke ori^nal,vendor do not 
join jn the conveyance to tiie sub-purelAsW’ same 


ia duly stamped, no ad witoref^ duty ia payable upon any 
Bubeequent conveyance.of the legid^estate hy the' original 
vend^. \ * 


a) tUdL it, 



kt 
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A deed executed .Pf confinhation of a previous chH^xni. 

d^ pui^ortiog' to a e;i|||rofaiioe, and ^hidi bi^ tlio 
ad tiWojvm duty, ialu^ itaelf CaWe U su^ duty, altboi^h 

(bo former deed waa iiloperatiT 0 (<'). aim. 

% 

Whero Uiero are seporaT as8uianeea,\he ad i*alorem duty li pmblo ou 
ia payable on the principal asaurance; and the others are Swwm 
ehai*goabl6 witit suoh other duty as they may be Kablo to, * . * 

not, however, oseooding the ad valoi'em duty payable in 
rapoct of the principal assurance; and what.b to bo deemed. 
such in certain spdoiflod 'eases is defin<^ by tlio Acts: and 
in any other case the parties may deto^nia^for thomsolvoa 
which is to be oonsiderod the piidctpal iastintnent (cQ. 


And, under the 33 & 34 Tiet^a 07, any soiiarate dood of sumpi <m 
covenant, not being an iiutninicnt cliargeable with ad 
duty aa a convoyanco on solo or mortgage, made on 
the sale or mortgage of any proporiy, and relating solely to 
tlie conveyanoe or diyoym^t of, or the title to, the property 
sol<l or mortgaged, or to the piodnction of tbo muuimcnia 
of title relating thereto, or .for all or any of those purposes, 
is cliarged witii the a<i duty payable on the con¬ 

veyance, if not exceoding 10s., or if such ce<i vahi^m duty 
exceed 10a, then witl^lOs. (e). 


And any duplicate or counterpart of any iustrument is AaJo&dopU* 
ohoigcd with the duty charged on the ori^nal, if not 
amounting to os., and in any other case with 5s. (/). 

The recent Act contains spedal provisions with reference at 
to the stamping of the Court Bolls of surrenders and grants 
of c6pyholds, azid makes the steward's certificate suffiebnt 
evidence that ^the ’ documents are duly stamped (t/). No bamt. 

I • 

f (e) nqs d. iNM v. IMm, l,a & (/) 8 m SdlMcL to $1 g U Vlot 

S4S. 0.07, Ui snd oempM 

(<{)SSk»4VW; e.-^.a. T!l. It ft 14 Vkt o. »7. 

(«) tt ft t4 VM; A ft*- >1 ft M VIA «^»7,8cA»d.. tit. 

-DapUokta." 

Hi « OooWTttOA’* (»)M ft 14 VIA '#. 
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instrument is disigesble more then once with duty by 

-reeson of its relfttiog to several dj|^et teaem|Uits> in respect 

of .which several floesjor fees Ire due to the lord or steward 
of the manor (i). All the facte and qrcumstances affeetinj|^ 
duty am to be fuUy stated in a note to be delivered to the 
steward before the swrender or grant is made; and if the 
partiee or*the steward proceed before such note baa been 
idelivered, they aro liable to heavy pcnalUee. The steward 
must, within four calendar months aft^ the date of any 
surrender or admlttancci under a penalty of 50/.» deliver out 
the usud copy of Qourt Roll duly stamped (j)i hut he may 
insist on payment oi his fees and the stamp duty, before 
accepting the surren^ o; granting the admittance (it;). 

Where persons having separate estates or interests in ^e 
same property join in the conveyance, only one Bet'*6f 
stamps is necessary ({): but several stamps are requisite 
where several parties deal by one assurance with their 
separate interest a in separate properties^ Such quoations 
can seldom, if ever, arise upon a conveyance liable to cul 
iwforem duty, but may occasionally have to bo considered 
with reference to collateral deeds. In a case (m), where 
five tenants in common of copyholds contracted to sell at 
an entire price, the Court 
that, although only one 

surrender, tho purchaser must be admitted sepaiately to 
each of tho five estates in common, and that a separate 
stamp was payable for each admittance. 


of Queen's Bench determined 
stamp was payable upon tho 



Ftnilitf datr 
wbiA died 

bM 

ft double 


✓ 

It was piovided, by the 35 Qeo. Ill a 184 (n), that 
where any deed or instrument operating as a conveyancu 
shall operate also as a conveyance of any other than the 
property sold by way of settlement or for any othoi* puipose, 


(OBeob SI 
85. 

(£) SmI $6 ; ssd Oottptfi 49 Gen, 
in.a 148.■. 88 4 84 
(0 8871 WfOi V. 4 

Kx^ 198) thf t. 14 a & 
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or Khali also oont^ aaj other foatter or thing besides what 
shall be kieident to the sa^; aiid conveyanee of the prq>ertyi 
or relate to the tidi thereto, tlljt same thfll be charged with 
suoh further duty as*any. separato deed containing the other 
mAter would have been chargeable with, excloidvo of the 
progressive duty ” . • 

Thus, where the conveyance operates also as a mortgage,* As ooa* 

the double duty is payable: however, in a case (o), where a 
purchaser of a copyhold estate from parties enUtled thereto 
as equitable tenan& in common, agreed, with a third party 
for a loan upon a mortgage of the estate in«onler to enable 
him to complete the purchase; and^ic conveyance and moi*^ 
gage were effected by the vendors surrendering the estate 
to the uso of the mortgagee, and, subject thereto, to the use 
of the purchaser, (which surrenders, it is presumed, bore the 
proper ad uilomn stamps,) a cotompoiary dcod, by which 
the vendors to the extent of their respective shares entered 
into covenants for title with the purchaser, and also separately 
witli the mortgagee, and which contained the usual covenant 
by the purchaser with the mortgagee for paymdit of prin¬ 
cipal and interest, and to insure against fire, and a power of 
sale, was hold to bo suflldently stamped with a single deed 
stamp and followers*. The case, of course, was not within 
the above elauao of tlfe 35 Geo. IlL; but it was contended 
tlmt it was a multiiaiioua deed, and fell within tbo general 
provisions of the 12 Anne, sees. 2, a 9, a 24 Q)}; but a con¬ 
trary doctrine was laid down very broadly by the Court (g). 

Lord St Iieonards (dtang Mr/Coveniry) remarks that the Bat sot m a 
clause abovo cited from the 65 Qea I,IL c. 184, ** does not 
seem to afiect a ranveyazme of property sold to such 
uses as the purchaser may choose to direct” (r). 

i9) JUfhhfoot r. ttmi, 5 a & 111; (^) 8w TfliWr, 317. 

11 Jar. Ml j »a4 waM te cMtsy* (0 U Jv. 313 j tsa Ito oterra 
ueai not oa mh, Ifm % It * J., twl C. J 

Aa. a R. sa M ^7^ 
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By ihe 83 & 84 Viet e. 94 X^)> ii»tnimcni eontainiiig 
. or teUting to eevcral diBtinet|utten la to be scpamtoly and 
diatinctly charged* af if it were a separaft insiratncni, witii 
duty in rcapeot of each of such matters! and an instrument 
inado fer any consideration in respect whereof it is ehaigc* 
able with duty, and also'for any ftirthor or other 

valuable Cbnsideration, U to bo chaigod with, duty as if it 
•were a separate in<itnitncnt in respect of such last-mentioood 
conudeiation. 


MMtmvbkb 
<io aoi hkTolvo 
mUIIUpuI 

tlutj. 


But a covenant to produce title dlediw or an asaigniacnt 
of a term in tnut te attend, docs not involve the payment 
of additional duty (1); nor is it payable in respect of an 
sgroomontfur a lease of t&o property to tho vendor boing in* 
eluded in tho convoyanco, such agrooment being considci'cd 
an fbming part of the contract (if). 


lleodeUap 

«lthod^ ad 
m<Mi4atr 
loMtanOuMl 
■imp, 

AppnprUla 
•timp* W bt 
flSOll 


And a dcod stamp i^ not noooswy by reason of Uie od 
oaiojvni duty being Ics? than the amount of a deed stamp (x). 

Under the 33 A 84 Viet e. 07 (y), a stmnp, which by any 
word or wdnh on tho fsce of it is appropriated to any pai- 
tioulor doeciiption of msinuuent, is not to be used, or if used 
is not to be available, for an instruzDcnt of any other 
dosaiption; and an instrument falling under the particular 
description to which any stamp is so appn^riated, is not to 
1)0 deemed duly stamped nnlftM it is stamped with tho 
stamp so appropriated. Except where otherwise expressly 
provided 1^ the Act, all dntiee are to.bo denoted by im¬ 
pressed stamps only (?). 


FfMAptba 
iatftTov of 

rtMPp^ 


We have seen (u) that, in tho abaenco of evidence to tho 
oontraiy, the Courts irill presume that a oonv^ance, which 
waa duly executed, was also duly stamped. 


<«)topo<aa 

(I) 9^. W t WMtjf Cba s 
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Aji to whether freeh eUmpe becoma neceesaiy by rwon 
of alter^Uons in the inetarument tho general rule nppenn to 
be {b)t **that whex^bjr roaaoA of nn nlteAtuui mnde in it»e& 
insinmieot beoomee n new one» n fresh etamp is requisito;'’ 
bttt not in any other case. It has been held that where the 
only oonveying party to a marriage settlement had executed 
it, and then, upon the objection of other parties, a clause was 
atruok out, and the deed was i'e*execute<l by the conveying 
partv, the execution was only in JUri, and no now stamp 
was decoaaary (c): ami it appears that, where only some of 
the paL*tie8 to a ^eed have oxecutad it, the filling up of 
blanks, oi* oven making alterations wtiich^suloly affect the 
intoroste of the parties who hayo not oxocutod, will not 
involve the payment of additional duty (rQ: but this would 
not extend to a substitution of the name of a sub-purehasor, 
in plaeo of that of the original purcluiHor, after the eon- 
voyance had been executed by Uie vendor (f). 


Lastly, wo may remark that duty attaches upon assur¬ 
ances of land in tiio colonies, or elsewhere, if executed in 
this country (/}. 


(10.) Ab fo tks costs. 

The purehSMr (in the absenco of any express agroement) 
prepares, and pays for the preparation of| his conveyance (jf): 
but the costs of perusal and oxocution by all nccessaiy con¬ 
voying parties &11 on the vendor (h); incloding, it is 
conceived, the costs of all matton essential to the validity 
of the deed as a perfect conveyance; €.g., tiie acknowledg¬ 
ment by married women and the filing of tiie certificate of 
aeknowledgmenty and the enrolment of a disentailing deed 
and deed of oonsent by the protector upon a sale by a 

<i) V. S Umu a Of. 674 

( 0 ) /MMf ▼« / 9 m, 1 Oie. a U. (/) Wri(Ai ▼. Ommimionm ^ /»• 
7%U {•Md SS L. /. C P* 4S. 

(4) 8m Tmfer* 974, md mm (p)Bui.$BL 
«llad WJM 

<t) Imdtm md SHflim A 0^ 


Chs^X^I. 

BeoiO. 

PrubtlMBps 
MiaadtMrr 
.if Istlnniwui 

iMjUri 


CcovmBM 

ofUjrilB 

oolonlei* 


Bmdtm 10. 

Asiotbe 

ooita. 

Cemoim^ 

T«7MI00 MS 
boTM bjr por- 
ehsMv: 

of tto en Hoft 
hj TOBikr« 
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Cb«a.Xin» 
Scot 10. 

- ry 


Of g«ttbgla 
l^gaX aUto 
froQ fnlial 
(WrlMt ol 
VMdor. 


Whsra wiQ 
btfon oon* 
tnot 


Whmwffl 

ifttfOOft- 

tnci. 


tenant in tail; nor will a condition ihiowing the expenso of 
the conveyance, surrender, &c.^ on the purchaser, extend to 
the expense of phxruring tl/e concurrenoe of neceaaaty 
parties; or, in the case of copyholds, of procuring their 
necessary previous admission on the 'Court Bolls, although 
rendt^ necessary by^vents subeequent to the contiact (i); 
or of proceedings under the Trustee Act (i): but a purchaser 
always pays for tlie, r^^tratbn of his conveyance (t ); as 
an unr^^isterod dee<l is valid except as against adverse 
cUdmants under a restored instrum^t: and he must now, 
in the case of a salt^nco 1874. in the abaence of stipulation 
to the contrary ip the contract, pay the costs of any cove* 
nant for tho pioduction pf dee<hi, other than the costs of 
perusal and execution on behalf of wd by the vendor and 
other necessary parties (ui). 


Where a testator, having devised an estate in strict settle¬ 
ment, contzacted to sell part and died (before conveyance, the 
costa of the necessaiy suit fur obtaining a conveyance under 
the 1 Will IV. e. 00. a. 17, were directed, to be paid out of 
the vendor's estate (n): but, in a modem ease, where, on a 
purchase by a railway company under its compulsory powers 
the vendor died before conveyance, having by his will, made 
before the contract, devised his estate to his children, some of 
whom were infants, it was held that the company wei'e not 
liable to pay the vendor's costs of a suit for specific per¬ 
formance (o); and it seems to be now settled that where the 
suit is occasioned hy, a will made previously to the contract, 
no costa will be pven on cither side ( 2 )). Where, however, 
the vendor, after the date of tiie contract, devises the estate 


(«) iWovff V, OrteHdadef 1 Sai. 
k G. 841. 

ifi) BnJkf Ti JVvnlM. IS Bcftr. 
S94; FtfSMiU 

4ia Bat ao« LktrfeU Tw 
■ pnmmfni Ad, L. E. 4 Eg. S 81 
(i) ?. FvtoWA, 6 

Q. & MS, lOia 

(») S7 h sa Ykk a 7a, a t r. 1 
<s) /WiTSr Vi SaH IffflfeiWjt, 


4 T. a 0. 478; a&d m« BmA r. 
CiMfti, 1 Ir. Ch. B. ISO, 

(o) Londn amd X 'IVi A CU Vi 
Bridgtr, 10 Jvi. ST. a. SfiO 

(p) TV«rtla» V. Lord Daere, 9 IL 
k J. 437; Btifl v. Mitf, UUd. 
Ch. ISl; M iMe Santmaa % 
Oferla k Dr*w. SIS i rnkma, hmr* 
ivw, it km BPi apgav whptfaiv Um 
wS via bpIoM ct after Um Mtrsoti 
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in stiict aettloment or'to w ia&a^ «o that a suit u necottiuy c^. Zlli. 
to obWh a amveyaoce, hia^eidate m\»t bear Uie whole ^ 
the costs thus occasioned (f)« 

^diero a vendor died intestate before conveyance, leaving b 

an infknt heir, the coats of ihe nccolsary auit, and of the Mat 
conveyance lieing settled ^in C!uml>era, were ^ordered by ^ vwlw. 
Rhadwell, V.«C., to bo paid ont of the purchase^money (i*)? 
but in a later case, where the death occurred within two 
months after tlie contract, Knight Bmce, V.-C., reftised to 
give costs, and suggested that there yrust have been some 
default on the part of the vendor in^iho ^aae last referred 
to (tf) \ and it is now well settled tliat, whore the difficulty 
arises from a common calamity, no costs will be given on 
either side as between vendor and purchaser (/); but the 
infant heir, not (Imputing thu contract, may bo entitled to 
have his costs out of Uio purchase-money, on the ground 
that ho is a mere tiiistee (u ); if, however, he dispute the 
contract, ho will have to pay the costs of a suit to compel a 
conveyance ftom him (»). Where, after the contract, one of 
several vendon became of unsound mind, no costs of a suit 
to obbun a vosting order were pven on citiier side (y). But 
where si the date of the eohtiact the Ic^al (»tato is in an 
inlant the expenses of having the conveyance settled \vy the 
Court must bo borne by the vendor, although the purchaser 
bought with notice of the state of the title (a). 

* * 

A purchaser of copyholds pays the fine on adiuittanec, and Piirduier of 

tlic steward's fees, both on the surrender and admittance (a); 

ml ftdmH* 

(g) Wm'ikam Dam^ cti 565. Uaoti 

iic^. s Purmr T« ZWftf, 4 1C a Jo. Soe cum cited lad Arr* 

41 1 ▼. CkuMek, S N. K Irr ▼. VcMcttUf 11 Jur. N. S. 480. 

414; WtfUcmt OimUnt B. 1 («) Soe Andvr v. KceoUetf, 11 Jur. 

iluAp. MO. K. 8.480. 

(r) Midland OMUtin M Ifoddel v. 85 Bmt. 460. 

W€UoNnb, 11 ttiii.~57. i$) Cmamft r, Uainmi 8 Jv. H. 6. 

(i) jfMM ▼. IT. a a 0. soa 

(X Its; iTw^ ▼. Arvam, 10 <r) Bntnt v. £ak$, 15 L. J. K. R 

18 1 V. AMtm, 1 Jv. N. Cb 14. 

S. S87 1 Ja MantAttteft dc.y K Cb;, 18 (e) Drtirp v. ITm, 1 Atk. 85, n.. 
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tmt v«ftdor 
lor Ui 
owm idnlV 
Uaootf Booo^ 
•iiy. 


PIm Ml 
d«Cmibfo* 
bofoMAdndl* 
lOMI. 


Stovird't foot 
cn rihnlttmoo 
to Ml iUoi* 

aout bald 
nodar amnl 
ililaa. 


but, of coune, Toodor pays the private expoaees of both 
himaelf ud the o^er n o e caD |ry pertiee to the eumndor. 
An agreement to aurrender and amie the estate at his own 
costa and charges wUl not render him liable to the 
payable upon admittance (b). It aeem doubtful whethor 
theateward has power to^ authorize his deputy to receive the 
fine for the lord (c). 


And if the vendor niuat bunaelf bo admitted and pay a 
fine before surrendering, ho of course beam these additional 
expensea (cQ« *« 


The lord's right to tho fine accrues only on actual admit* 
tanoe; so that the steward cannot refuse to admit until the 
fine is paid (s): and an agreement to pay the costa and 
charges of admittance ” doee not extend to the fine (/). If 
copyholds are devised to uses to be declared by executors or 
trustees for salei and the heir is admitted guousgue, and then 
buys of the executora or tnuteea, who appoint to his use, he 
must be re^adinitted, and pay a second fine (p). 


Whore an allotment under, an Indosuro Act bud been * 
made generally in respect of the landowner's aevoial copy* 
hold, tenements, and the custom of the manor was to pay 
tho same fee on admission to part as on admission to tho 
whole of a tenement, the steward, upon the subsequent 
admittance of a purchaser to part of the allotment, was hold 
to be entitled to as many fees as the allottee had tenements 
at the time of the inclosure (h). 


Siondon^ ddit; Beriv. ca Copyhold*, 
Sthtd^^SlS,S17. AitoUw^Mgoi 
in iwpeol to Mvcnl tanoMnta vliii 
•iiprii Pi S691 tad m to itocBp diOka 

la w|Ml Miwil diitiacl toa^ 
oMsto cBOpriMd to tot Mnttoika- 
Ml, NS Ua 14 Vtoi a S7,«. 81 
(4).Mu T. Stow, 1 XnI, esi 
{4M^ r. 0. 

880; wd fMf MfprC 061 
(d) Bti Drwff T» Mm, M np^l 


and Mt Qnauitide, 17 

Jv.1064; 18maa0.641 
to ^ WOktltg, 8 SL a B. 

084 i Soiir. Co^hoU% Sto od. 801 ' 
(/) Btmv r» Bamit, 8 W. B. 
887 > V^C. W. 

M J?W. T. CbrtoC4i 1 XL a a 8801 
Baif. Cep^^Nldi^ Ito'ol 808. 

« {k) Mam t« Vftka, 10 )1 a W. 
870; tfti awvA 
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Tho lord is not eatitted Ux'nhy flna or compensation OhjprXnL 
a eonvoydnce by a oopyholderiander tbe ^5tii section of , i 
Lands Clauses Consolidation Act i or upcm tbe onrolinent of 
convoyanee (i). 


Upon tho grant of a Ibaao tho loasoi*'^bolicitor usually^ but coita U loiM. 
not invariablyi prepares the lease; and tho woU-known 
practice is» for the losseo to pay botlt his own.and the* ' 
lessor’s exponsoa ^^ere laud is sold in consideration a or mviysnee 
ront-chai^ the aasuranco partakes of the natures of a con* 
veyance and a leasd: upon this ground it is suggested in a otsifs. 
work of contiderablo reputation (k) tha^ the,co6ts should bo 
equally divided between tho partioa* If the vendor require 
a counterpart of the deed, he may, it is conceived, be fitirly 
asked to pay for the counterpart: but (with this exception) 
it sooms difficult to understand why the circumstance of his 
sustaining a mixed character of vendor and lessor should bo 
a reason for his paying a proportion of costs which neither 
vendor nor lessor singly is ever liable to pay. 


Upon a sale under tito Lands ClauscM Consolidation Act, 
1845, tiio company must pay tho vendor's costs, either 
under sect. 80 or sect 82, according as the land liss been 
taken in exercise of their compulsoiy powers, or by agree¬ 
ment with the landolhier. By tho latter section, whi^ is 
applicable to purchases by agreement, the company must 
pay the vendors all their costs of the convoyaneo, and tho 
costs of making out and proving their title (/); such costs 
(if tho parties, di^) to be taxed by tho Master (m). This 
section provides simply for the legal expenses of 
out Hw titlo tO| and of conveying, the property; taking 
these expenses in tiieir largest sense: but not for any costs 
of ascertaining Vpbkt that is. which is to bo put into tho 
documapt (n);. t^us, the*costa of apportioning ah entire 


Farctiiefi 
l»r v«iidor*i 
ca mih 
usdflr LuMk 
ClMMiOon* 
•QUdfttlb& Act 

Aj to 001^1 of 

tc., nte 
tMUoB 81 


lUmiM m4 A C.B, 

■ vi.-i'.- 

W0Jm.O«T.t«I.ClA 
(0 JU Bpoona>i 1 K. * X 


IM. 

(•) BmC U. 

, MV9V.^W.teaijMrt«.0M^ 
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ciu^xm. 

Bnk.ia 


grotuid-rent» * between bonscb Uken by the couipany and 
oth^T^ retained b^ the vendof, bare been held nbt to loll 
npon the company (o). Aa peepccte, thereforci such pre« 
liminary and other expenses of sale as are tiot provided 
by tills section, the vendor slioold dther expre^y stipuiato 
for their payment, or ho may make them a ground fur 
claiming larger compensation if he goes before a juiy. itn* 
' less the company liave agroo<I to pay all the costs of and 
incidental to the conveyance (jO* ^t ha^ been held that they 
are not liable, under tills section, to pay the costs of getting 
the l^al estate oa( of the infant heir^or devisees of the 
vendor (q): but, in ^ late case (r), this rule was questioned; 
md the point can scateely be zt^ardod as settled. In the 
case just refeiTe<l to, ilio costs of taking out adiinuistration, 
whicli was ncccssaty in order to obtain a legal assiguuient 
of tlio propoiiy, wein hold to fall tin thin this section. TIio 
vendor haa no lien for tho amount of his costs upon the 
moneys dc^iositcd under tho 85th section (s). 




otettoltrov 
omIi of nOi* 


It liad Iioen considorod that general expressions refoning 
to costs to he incurred in conaequenco of the Bale, or the 

4 

proposal for the sale, or the taking of tho land, whether 
oceurriDg in an Act of Failtamoni or a private agreement (f)i 
would not throw upon tho purchaseifi tho costs of ro-invest- 
mhnt: but it has l)ecn dcci<le<i that s|)ch costs are includotl 
in a pnu'ision for payment of coets ** attending the applies* 
tion fur iv-investment*' of money paid into Court (le). 


Af tooQiti Where the land is taken by the company in the cxerdso 
under Mtioa ^ their compulsory powers, and the purchase money has 
been deposited in the bank under the provisions of the Act, 


(•) P«r V.'C. W., in UjtfnrU Btuky 
1K a SL m. 

( LaiM V. Eatttm A Co., 

19 L. T. St$. 

Armt^ v« AMmm, I Jnr, 
N. & S77 s A A W4im JL U 
Biav,.IJAi A S 

fmi A 09., \9 Bmv. W. 

(f) A UmpoU ImprmwmU id, 


(•) A ZouAa tutJ A If. A Co,, 16 
Bim. 166 FhO. 772; As parie 
. O'rmt ArdSens A 16 Sim. 171. 

W Sse A AWos Bridpt ids, Id 
Sim. ISO. 

(n) A Bfr^, 4 Du 0. H. 4 0. 
694 i a oM Qtidar a kbdrad A«9; 
aadjjajatavygdn CbaaAf 
19 L T. 693. * 
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tho * company is liable to pay (ha costs of the puzchase or 
taking of the land, or which shall have been ineumd in 
consequence thereof (othw tt^n such cos(e as arc otherwise 
provided for by tiie Act); and (he costs of the Invmtment 
a^ueh moneys in government or reel securities; and of 
the re^investment thereof in the purchase of other lands; 
and also the costs of obtaining the proper order^for any of 
the above purposes; and of the orders for payment of 
income, and for payment out of Court of the prindpal, and 
of m procoodings lulating thereto, except such as arc 
o(^tonod by advetse clauiiants: but thoso cases aro ox* 
cuptod whciu tile moneys arc so depositixl by luason of the 
wilful refusal of tiie paiiy entitled theroUf to receive the 
same, or to convey or release the lands, or reason of 
the wilful n^leet of any party to make out a good title to 
tho land required. 


We may here refer, on the question bf costs tmder this 
Aoction, to wliat we have stated above, as to tho ro^invost- 
monts which will be sanctioned under tho 00(h iK^tion (j*) ; 
an<l, in a<ldition to the cases there cited, we may remai'k 
tliat tlio coats payable by tho company under the H()th 
section include tosts of brokcingo jAyablc on tiio invest* 
uiont of the purcliaso-inoney in stock (g); of a power of 
attorney to get the money out of Coui’t (t ); of a disentailing 
assurance, where necoBsary (<i); of enrolling a purclioso-doed 
on tb*invostment (ft); of spportionmg the ground*rent on 
the sale of part of a leasehold estate (c); of taking out 
adminiatmtion in order to complete the title to lease* 

(s) Vide tuprd^ p. 663, H eeq, D o oe nu My ; fee fit 8, £. S, Cb.. 80 

(jr) Em petrU BreethweiU^ 1 8a. k Bmv. S15 ; fit Leedvn end .Y. TF. fi. 
O. App. xV.; Em parte Oorperetien of Ox, 1 H A M. 445 •, Suirrjr v. Sotory 
Ti'iniiy I/oute, 8 Ho. S5« 6 Jar. N. S. W'. but onrs roceotly 

( 2 ) JU (rodUjf, to Ir. Eq. Rap. Uot meh e doeO Ii nseoBuy. weo Me 
338 1 Mt porit Jneumbent ef OeSdee MuiUr^t M'id, B. 16 Kq. 470; aiuI 
SeUoe, 6 Du O. M. a 0. 330. wide deprS, p. 630. 

(a) 8 m Be Breekinft Ikeieett, 3 (4) fit Oenreort qf Ckritte J/ot^ 

Otf. 31 { Em perk 8Uta‘*t Deeietre, 5 pfie^ 13 W. A. 669. 

A^Co. too ; bat SM iC« perte TAofo* (r) JU leedom, Br^'sfktee, d&CJL 
as, 17 L» J. Cbi^lOT. *It boa b««i oCb., Ex petit flntrr, L. B. 1 Ob. Ap. 
hdd UUt s SbwnUiHns deed b oot 533. 

TPi. ir. 


Cbip. XUt. 
SteS. 10. 


»* 


At to eotti 

uSortboSOtb 

■ecUoQ. 
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bolds (c2): ot 0 Yofbrauie in of Hbc proceedings 

■' in n pending suit reliving to the li^ snd not o^cesioned 
bj adv^ litigMlco (/), asf e,'^ wbero the land is the 
solgect of an admintstretion suit, and a reference as to the 
propriety of the pi^poeed porchase and other* proceedings iB 
ncceasaiy (y); or of an mfiniry for the purpoee of ascoi'tain* 
mg tile parties entitled to tiie purchase-money paid into 
4 Court (4); of on abortive attempt to ascertain the price (i); 
of an abortive hand fide attempt to re-invost (4), except 
where it fkils by reason of the Court disapproving the 
proposed purchase \ ot repeated applications for payment of 
dividends to succofiivo incumbenta of a living (1 ); of the 
transfer of the purchase-money from the account of the 
railway to. that of a p^ding administiation suit (m)i of 
interim investments in stock (n); of * successive ro-invost- 
mente in land (o); and the petitioners may select what land 


(if) LirtffoU Impnument A<f, 
I* B. S Kq. Sd8 i oTcmiUiq; JU 
SmIS WaIm Jt (V.| 14 Bmv. 4ia 
(•} JU T9fUr, a Q. 810 \ JU 
IVaihr, 80 L. J. 474 ; 7 n. Cfc 180 ; 

J.a&84a 

(/) JJ^fnfi V. SarUm^ 1 Dnnr. a 
Ba. 4S3; ud Me tlM cmm dUd la • 
a DsTflT Qto CceU, p. IQS^ 
end ^ejnuf Ihriom, 1 Kq. 

m 

0) Amrd T. JFitrAdf, 18 Ticer. 
416^ UmUtr r. Cka/^ SS Been 
•81. 

(S) Mi SUgUtom, 8 Jv. N. 8. 841. 

(0 Bx ptffW UonUy L. B. 18 Bn. 
418. 

w Ex porU JUXxr ^ BdgwtJf, % 
Pr. a Sza. 463; Ex ptsrU Cb/fq^ 4 
Jo. If# a 887; end mo Ex pertt 
IS Jo. 870; Bs pM 
Wm 2Z<9, 17 Jo. $$a 
(1) JU BirkeikAmd it ca, 8 Jo. 
N. a 783; Mid Me& pxfU Amsp. 
Sm< 4f(hMfx 5«tCm» S Do 0. ]£ a 
J^wo. 

k a Wt al m MMi0 r,BU4 

8fUf.qkmjirjo.m 


(a) JU UPfrpool A CV, 17 Bmv. 
388; JU CmU, 84 Bmv. 448 j but 
■M JU iMuut 84 Bmv. 88J; where 
e Mood iareeteieni on mor%e^ 
Moorii/ Wee direotod to be trwteil u 
A permeneni bvertmeik u iMpeote 
corti p^ible by Uw cinai«n 7 j end 
eee abo J^ PUmen'i TruMi, L B. 10 
Bq. 318 ; bnt in a Inter MaOi an In- 
vMtmot on nwr%age Monri^ waa 
t mU d«aa a mere tmpcmrr Inveet- 
nan^ and the ocanpan/ bad to pay 
the coeti wftboot any oondlUon aa to 
the eorta of a futon pennaneat In* 
votMii; Be #yCb'e TnMi, L. U, 
16Bq. As. 

(p) JU A KsAirtH'i Ihti O., 3 
It Ca. 814 1 Bi parte tViieUca «/ A 
BortSoUpeWe UotpU, 4 Brew. 4861 
Be jMrte Awnert^ 4 B. C% 988| 
BrMelm v. Brau^ 11 W. Bi. dl | 
in ve‘4f;m4Mii TaiUn' <U.amdLm- 
dm Mdpe.Aet lO^Bcav. 48^ where 
the eceCa ef.a.fbivtb aad liel in. 
iBvi|ibaHii were aUaand, the baUaoe* 
Vbf iKfUMUxi odr dA; 

Jw. ll% it'. (gf't. 
sfeMd SMiWiit* wia oaly tt, part 
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• ✓ • • , 

they pleese; utd wb^. U not 

oceaidon«l by or by a salt to «hi^ the 

land when mlgeetiSidditai^ toete are ifuurredt 

the company mdafrbw tiiem (p). 

*J ’ 

I » 


o^joih 
10 . 


S 0 | wlieroy after (]io purchue, but ^>efore I'o^invettment, 
tliore was a re^^Ulemeiit of tho property in purAianco of a n-MUimtnt 
p'^eviooflly attbeUting trust to ro-setUe, the company 
prderod to pay all the costa of re-investment (q); and aithongh 
IV seems clear that a person, who at the Unxe of purchase is 
absolute owner of the land, has no right b> insist on having 
a re-invostment at tho, expense of the coq»pauy (r), it is 
doubtibl whether the fact of a j^rson liecoming absolute 
owner subsequently to ^e pui'cfaase, relieves the company 
.from Uio liability to pay the costs of re-invostment (s). As 
a genoml rule, it may bo laid down that, in doubifiil cases, the 
tiourt loans towards making the company pay tho costs (t ); 
but, at the same time, such costs will not be allowed to bo 
unnecessarily increased; as, e. by the introduction of • 
irrolerant matter into the petition (u); or by presenting a 
second petition by reason of a defect in the first (z ); or by 
the investment of other moneys betides those pwl by 
tho company 


of ft Uftiftnoo of tot. So. 6S., |«d tho 
Cuvt dlrootoJ tho briftpoo to be 
pfthl to the purobMor, ftiid Sxod tbo 
GvtDpftuy wUh the ooeto ; ead /omo ▼. 
Icai'c, t Mao. k 0.1S3; wfaevs H wmo 
heU (f»»<w i uy the dodrina of T.-C. 
K.'B.) tbd the TCMlon were entitled 
to ftu ttnlinrfted aiunb« of ve«larcet' 
iaoat% nnleM mode veiftt)i^\y, or in 
Ail onfoeemeible exerelH M* 
tion to isTeit: ead the TOftooBing of 
the Gout vodd ftean to i^r to 
GAMft.wl^la the la^Cfaneei Act; 
tad lOft Hofgia^ Cteccey Aoii» 
IS 51 

(,) OiyMt r..pill§^ ir Jnr. 
87»| «ta *. !B.4U. 

4811 L. B. 1 Bq, m; 

(,) ib Dt S,wn4r, I to. 'p> F. 4 


Jo B; rererdng T.-O. K. S W. B. 
025. 

<r) Dut nee Jte riek, 10 W. B. 
BOB. 

( 4 ) See Sie IM e52 lejtrU. 

Q) Boo As parU STerebl^ 1 PB 
550 : JU /oee»* Srftfnf i Jar. 

H. a 551. 

(«) M*parit OeboUiitoe, 5 Rk 51. 

(c) lU LohdoMp BrigJUiMp anti S. C* 
A Cb, 18 Boat. 612; end tfid.Jtg 
• 6 Jar. N. a 251} hot teeii 

^rhief the defeat So in the order mede 
oa the fijet iietititn, JU Oc^$ fVetii, 
S W. & 129. 

(jf) M$ nre«ei 0 *, 14 Jur. 255 ; £i 
jiarte /TWy*^ 15 BSin. 159; Sn parU 
M MmWm. 4 Bftfl. Ck 57, a.) 
oad’M /a ff OTcrt, 17 U T. 241. 
y,-a a; a* pam jr^ye coOtpi 
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MATTERK RELATING TO COMPLETION OF PURCIUSK 


C!U|kXIU. 
6Mt 10. 


Wb*k0Oili 
moot within 
ihtSOihMoi 


^te rule tbflt tho company*uB Dot to bear the additional 
ceste ihu3 occasioned secim a vciy proper one,» but itn 
practical operation must vary with the state of Uie title to the 
landpurchaaed. In tho case of a large jsetate^ held under the 
same title, the difference of stamp duty may fully repre^SSt 
the difference betwe^ the neceaaary expenses of a purchase 
of ten acres, and a purehaao of 1000 acres: while on tho other 
^hand, where land is held under different titles^ a small 
addiUon to tlie purcliaae-nionoy may inyolro a very serious 
additional auiouut of costa. 

• 

The oxisteucq of a contract for a purchase by way of per* 
manent lu-investment, is jio ground for refusing the costa of 
a tempoiaiy re-investment made pending such contract (s). 

The fines payable on an investment in copyholds do not 
ftkll on the company (a); and it has been held that the costs 
of re^investment in the alteration of alms-houses, or in 
the erection of new Uim buildings, are not within tho 
section (b): but in later eases such an investment lias 
been sanctioned (c*). The costa of applying the money in 
paying off incumbrances affecting other parts of the settled 
cstatos are not expressly provided fur by tiie Act In several 
cases it lias boon held that such costs am not payable by tho 
company (d ); but if any portion of tl^o land taken is subject 


6 1>« 0. a 8. OSl. 8m if to ooste 
whlvb tn Boi pajnbU bj Um earn* 
pSBr» bdns psM oq( of fimd ia 
Cowt, S* parU AVwtai, 4 Y. S 0. 
516; £* park ArMit/iAp rf Gnlfr- 
AMry, 1 OoU. 154; Emptrie Bitk^ of 
UtriforA, 5 Do O. a & S45 (mom 
lurfor tto Copj^oU SatmuUooiMBt 
Act) I J?€ YKooSojr, 17 Jw* S50; JU 
17 Jw. S7i; B* Hwrip, IS 
J«. 370. At to omti o4 opporias ^ 
UU la Ptriitmtat Bo4 belBS ittowod 
to tho toBBBl for Ufo oat of tho fo&d, 
MO ja £of4 y BoHsAefi WWt L. B. 

10 ca Ap. sa , 

Boo Mr Umptd X 17 

pftT.jn 


(o) At pofU Viter tf Sbro/oji, 4 
Jar. N. & 47a 

(4) Be OaM B W.XOo., 27 
Boot. 671; JU Bede B. Ce,, 14 Jar. 
2045 2 bat mo B$ Letkropp^i CherUp^ 
L. R. 1 Bq. 4SL 

S opr S, p. 66A 

8oo Be parU OerporeHoe ef 
SKtfM^ 31 Boot. 103 ; Be parU 
SVmi 3 Wwi y 8 w. m 

SOa Boo, opea MotOir olsaoet la 
prinSo A^ Ea petit lie Seri of 
Meed^Uke, 11 Jar. 508 1 /om 
18 Jos 878 f Be porU TnfM, 2 Y. 
aC.53tl » Y. 

Baioa 
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to the mortga^ il voald Beetp iliAt the company must pay xut, 
tho cwtf of an application fen* the diachaige of tho ineum* 
hranee (e). 


N*The wilful refusaF and neglect mentioned in the SOth Waub 
section, which exempt tiic comply tvem liability to payment ' 
of costa, are such as atise hxm mere will or caprice; and 
not from an oxeraso of reason (/), or where there is a 
Ji<U legal doubt Thus, where a landowner, being advised by 
counsel that certain conmiasioners were not entitled to take 


his land, refused to convey, and tho purc^ase-money was paid 
into Court, it was held that ho was Aot disentitled to his 
costs Of ); so where the vendor cajinot* convoy, by reason of 
his inability to clear off incumbrances of greater amount than 
the value of tho land taken, ho will not ho doprivod of his 
costs (A). But whore a vendor ioaistod on payment of his 
costs, as well as of his purchasc^monoy boforo giving up 
posscBBton, and the pnrchaso*moncy was paid into tho bank 
under tlie 70th soction, he had to pay his own coats of the 
petition for payment out (i); and a vendor may, under 
special circumstancea, even lie ordered to pay the costs of 
the company (A). 


We have already seen that the existence of a pending Wh«t b 
administration suit, ot other suit relating to the land taken, 
which nocessitatee service of the petition on other parties, 
or an enquiry as to tho propriety of tho proposed sale, or 
as to the parties entitled to the purchase^money, is not '^ad*^ 
verso litigation ” within the moaning of the 80th section (f). 

(e) 8 m Xmt/os tnd & IK A Cbj W Jb 10 W. H. 

S J. a R. 590. 12S ; ^ bad duo to poj the coke ot 

{/) Sx jmie IS Sin. cdlieg b the ihQrfff to give pem* 

174 s /o M dv IVoMbor, do A Aci^ vIob. 

12 Bmt. S2SI fo jMirfe Asditm, IS (1) 8 m £sfOfCe ITgib, cllod 8cidH| 

Jof. loss, V.«0. JLt oremilbg 10S7. 

EtHM T. fawr. ij Sim. 477, 485; (0 Be. »• *»*». 1 Dm-. 

/taJJiwrt.lJqr. N.aWJ. » 8m*, 4«8 1 Ti. B. 1 Bq. 4M j ;/«. 

(iT) A jMfto AutKM.; S Jar. N. 8. .tier t. M Dmv. 421; imd 

I***- rU« n^, ih 714. 

(4) A ] Jw. K. 8. MS< 
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xMk xnt 

8 «etlO< 


Asifc oorti ol 

NiTtotaad 

^MnM 


And in ftrt, in order tb’bringn one wHhin the eneeptioc> 
there mtisi be an'nctoal UHs cmtMatW r 


# 

In one caee, although Uie Court eeen^ed ,to flunk tbet tho 
exception did not epply to & .qaA^bn of constmcfloe^ 
decided upon potitiqn» but only to a caee where an action 
at Law wee necessary to decide the rights of (the parties^ the 
order was ultimately made with the usual exception (n): 
and where tho question of construction was argued between 
petitioner and reapondents, the company bad to pay only 
one set of coots (o) t bo, where one of tjro claimants of the 
fond abandoned hur claim, tho company was held nut to bo 
liable* for the ^costd occasioned hy the adveree clidm (j^). 
Where, howeror, flio company took a conveyance from each 
of two advene claiizumts, they had to pay the costs of lK>th, 
on a petition for rc-investmcnt by the one, Berve<l on the 
other ( 7 ), 


The rule which throws upon the company the costs of 
flie service of the petition upon all neceesaiy parties, and of 
their appearance thereon, docs not hold whore the costs are 
vexatiously increased; as, e,g,, where partieo, who ought to 
have appearc«l together, appear separately .(r) ; or where 
parties unnecessarily appear (e): and where the application 
iq merely that the hind may be tiamdeired to the credit of 
the cause, it is unnecessaiy to serve all the parties to the 
suit; and, if they appear, they will not be allowed their 
costs (Q; and, in one case (h), tiie company, although 
ordered to pay the coete of serving the respondents, had not 
to pay their coeta of appearance. Where the appUntion is 

M at StMe, 1 S. k {p)atEMgH^ IS W. It sst 

J. 1\ Hi Etbue, ^ SSO; <9) S W. B. SOS. 

Et Tradt, ft. 118: Et (r) fiark Btrtnm 11 

S j^uf. N. a.041 i Ee ikmtt W. & SSa 
D«a X. * X 168 { and for (f) Sev'ab 
Com fil cerkr mo Ba pmia Jltoper, S Be 0. a Jpk 14. 
rPiwr. iMS; Sota, 1071 (1) v. U L. X 

(#) fm VM. b A 691 

IVWI, IS Jv. I70S; «Dd «M A (a) 8^4^^ V. ipVVr«ir, SI 
SCfftMv, lSJ«.7ai. ^ SSS. ' . V * 

(•) £i pmit S^n, SSl 
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for payment out oKi^^in^FMtttiiint ol^ the fniui, all the parties tSht^ xm. 
to the luit (inflhyfajg who have obtained leave to 
attend Uie prooeadibiga) muel%e served;mud they villj.aa a 
general rul^ be alldtM ihdr eoets of appearance ( 21 ) i bnt^ 

^one ease, v^weihe land taken formed part of an estate 
which waa hUag admlnis^ored in CSonrtp and a pojUtiim for 
re^inv^tmeUt Was premted hy the tenant for* lifei it waa 
laid down that' the trasteea and remaindermeni if thoy« 
approved of the application, diould either be made co* 
petiUoners, or abstain from appearing (y). 

Whore no suit is pending, the petitioh of a tenant for Ufo wh«H nu huIi 
for re^investaient need not be served on the reimdndenneii; ^ 
and the company will not htve to pay their costs of service 
and appearance (r): Init, acconling to the prcaont praciicc, 
trustees who liave ))een sctwc<l and w)io apponr, will be 
allowed their cosbi against tlic coui|>any (a). Aitor con¬ 
siderable conflict of the authoritic^t, it ap^mars to be now 
settled, that the company are bound to pay a mortgagee's CctA td 
costs of appearance (6); but not where the mortgage affects 
only the intei'est of the tenant for life (r), unless tho 
company require the incumbrancer to appear (d); nor whero 
the mortgi^ affects only part^of tlio land, but not tho part 
which is taken (e); or has been create<l subsoqucntly to the 
payment of the purchase-money into Court (/). In a very 


(.e) flagi»f$ V, Dnrt9Wt 1 Dr. k fo 
433; L. K. 1 £ 4 . 4SS: Be U 
W. n 460; Dntd^w Ftme, I 

N. K isa 

( 1 ) WiXim T. Fg$kr, 86 Bear. 386; 
ftod con^toro Be Boimry, 8 K. R. 
887; Be BsroieM ff Bm0, 9 Jv. 
K. B. 454; «ad m Be OewtV Bdate, 
Ja B. 7 W> matin' 

Jermaa wm aarroil, tod aUoireil ItK 
tlw ompuf; and Be 
TfvU, W. a 80 

(c) Bs park Skpim, 1 Da 0. IL B 

O. i04| iftd MS BeZwf’rBBsle,! 
W.H 66S; Be BrM* IH. a 
I16| ffOem f. IMer, 86 Bmv. 8831 


but Mut Be CVq«e*i Jktttte, «(r 

(а) Be J)"lt CTerrAnKTe Utirti 
SriaUt, 1 Dnw k Bm. 460. 

( б ) Be Bneo^f, 30 Bear. 838; Km 
park BaroMse Brage, 11 ^7. a 306 $ 
Ka park Ptgioa, 8 Jar. N. B. 1013; 
JUNa^k, S5 L. J. (3i. 89. Sue tantMt 
JU JlatfthTt Kkali,'i9 near. 370, 
wUoh Rdemi to be ercnulea 

(e) Kb pnfk ifmiUk, 9 K. Ciu 150; 
a&d lee Be ireiirfr, 8 Sm. 4 0. App. 
rl 

(d) Be Unprrfird, 1 E. 4 Jo. M, 
(g) S$ >ai4t, 18 Jur. 87a 
if) Be Midduemd QmmMaam» 
Joe 86,1664, V..a X. Okd Morgaa 
•fid Davw* P* 600» 
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OkifwXni. 

SmLIO. 


lucent case {jf), the Comi bf. Appeal in Chancery kid it 
down that wheneTer there ^ ^ply a petition for the 
re-inveetment of money in land» the proper* course is to 
serve such persons as mortgagees or annuitants with a co^ 
of the petition, and to give them 40s. fc^ costa; ipving them 
at the Same time an intimation that if they appear upon 
the hearing, they will probably not got their costa 


Row oosti M Where land of the same owner is taken by several com* 
SSTwmo must pay in equal shares the costs of a petition 

rilooBpttki. fyf ro-invostment; but they pay ad i'aZoivm stamp and 
surveyor’s foo in pre^rtion to tire amount of the purchase* 
money which they respectively contribute (A). The rule, 
homver, is not inflemblc, and will bo departed from in a 
case of peculiar hardship (/); but bet on the mcro gix)uud 
of the inequality of the sums paid into Couii by the several 
companies (A). The order for, payment out or rcdnvestineot 
may be obtained on one petition (Q. In one case, whei*e tho 
sevei*al companies had amalgamated funoe the paynront into 
Conti, Lord Romilly held tliat for the apportionment of tho 
costs of petition, they must bo treated as scpaiAte com¬ 
panies (m) \ but in a subsequent case (n), tho same learned 
judge oi*dcred the costs to be paid equally by Uie subsisting 
companies 


The .only uniform principle which wn be tzaced in the 
authorities is, that tho company is not to be needlessly 
bm*dened with costs; and the above mice must be regarded 
merely as examples of its application. What are necessary 

(:f)IieOortL4nyton*$StfMJitlatttf srsoYsmlsd. 

W. K. ms, p. iS. (/) R$ Sgmi, 1 Dt O. Jo. a 8. 

[k) Ez parU DUEop tf Xoadoif, % $61 

D« G. F. a Ja 14; Kz pzrU Kitrt «i/ (i) parie (hftfiton ^ GirtMCs 

Bw»t. 197 ; ik JfwfM S H. a M. ]M. 

CWkpe, $6 Boat. %i7 ; JftOzfHtUtmd (7) A lard SfMt SWak, 1 K. B. 
8i0oa E. 268 s Slid M k) tw- 6S8. 

to 7 <or*i fM, Mt paru ihrpomiizm M R$}izrppart»$idOmii^tll0^t 
L. R 6 Rq. 411 Thz 1 646) 8$ Emf. 997. 

OHM of SSi parii (hrznan tf 61 ^ (•) Ez poH$ CSufui CArUH CtFi 

TImWi 7 W. R 426, sad Oi^.T^R lIRq. m 

Kz fmrie ClffS Ca«fr4, 9^Wi R 474> 
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cofita must depend, in each particular oaae, upon tiie apodal Cli^xill. 
cimimBtancee; and it would be* impoesible to lay down__ ' 


any inflexible rule upon Uie silbject (o)«. 


*^pon an arbitration under the Lands Clauses ConsoU- CocUoft^- 

tnoos QBacr 

dation Act, the costa need not be incorporated in the award, o. C. Ack 
but may be ascertainod at any subsetjuent perfbd by the 
persons or person (whether arbitrators or umpiro) by whom< 
the award is made (j>). And by a recent Statute, either 
party may I'equke the costa of the arbitratiun to be settled 
by one of Uie tASing-inastcrs of tlio Superior Courts of 
Law (}). 


The purchaser, it appears, may generally (r\ alUiough TnuiJ Uin 

(») Bee M to coeU under coffiuUo Didtop tf iMidtnrp, IS l«. T. 1S2. 

private Acte, Bt parU 1 Winve a private Act omlttocl to |ifx^ 

Pb. SS4J} petrU t CriL ^ vide for the cnptte coneot|oent oo pay- 

879, and caea there cited ; MUckd/ mant of the monep ink> Court by 
V. S lUn Ok CIS i B* p^Hc reaecn of the title Mag doubtful, tlie 

Oort LanQto^^, 11 Jv. SSS ; pvU Court refuMil to throw euob eoete ou 
TAerrioa, 18 CTur. ISO i fU XohtriooH^ a pubUo body purcbialiig under the 
33 Beav. 439) B$ Zoad'i ZVait, 4 Aot: Aa parte Ao(feH Re TrinUp 

K. a Jk SI; A Harrmde BetaU^ Uoatt Xri, 4 Y. 4 C. 43S. 

Ifc Jl. 10 ftS3 f A CiarfipSckoofe Aa to cceti where old an 

Sk RetietnOf Ij. JL 13 E<i* S37 » amalgamated under ah Act embody* 
and A Uni Stanitp oj AlMtpU Ing the general Act: Bt parU Bha 
Bdate, L. n. It Bq. 387, whicA aU Odffpr, 16 Jur. 46,0. $ 30 L. J. 1; 
tiroceedod oa the prlndple «hat only ABrIMJhei' 6b^ 31 L. T. 17; Ar 
iuoh oorti ai are epedhlfy authoriaed 1 Jur. K. 8. 1166 ; but eee 

by the paKlcular Act «n.be awardwL <«i,fpd, A UMen, 11 Jur* N. S. WSj 
Anil eee A TVeri, 4 K. 4 Ar A'aiolffl, 35 !■. T. 884 And eoe 

J* 86 \ Bt BaraefTj BdtUtf 10 Jur* geBcnHy ae to cueta under liAUar 
K. S. 1080; Be ZViwten MaHxt Ati, pHvate AcU, Seton, 1069, and aa t<» 

88 Beav. 839 ; A Ariur*# TWri; 9 ooeta under Defence Acta, ih, 1098. 

Jur. N. a 884 j and me Ac pane ^p) ^nJbrAkhe, Ac., 

<Mer, 18 Jur. 481 ; A fiarUStUer'e TTeterwHu Cb, 5 Each. 814 ; I Pr. 

Dcttec, 6 Bail Ca. 700 $ £e parte r. ggg, 

Oe Bettor of Loapkiaa, 14 Jtxr, 108 ; {^) gg yict. c. 18, sect 1. And lee 

/• re St md an 'e Frttic, 9 Ha. 186 j ^ eeotion m to compeneatten 

A Zmrtchp 18 Jv. 804 Aa to {„ Wmtminiter, iriiioh le 

ment out of the fund in Ocvt, of ^ow to be mttled by the baUtf, 

4udk «Mti ae the pmo h ae m u undm a tie hk d^ty. And aee 80 4 81 

private Art are net UabU to pay, aee viot a. 137, a. 87* 

ApartePum&n, A park Bug. 665; /vno v* levie, 1 De 

Sa pant IWsTeed, A laadoa BriApe O. 4 a 846$ 11 Jv. 611; and HA 
irta, 1 Y. 4 a 76» 7^ 688 j A rtc Ch. Xlt lect I. 
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OhHvXni. 

StotlO. 


peBM wb«i 
wtttoli Ib* 

caabmd, 4ke. 


Bat net If 

bnocw on 
feotftia pfo- 
teotka. 


TfortM 

ttdtOTM 


not uniyemUy (#), require the vendor to get iSj at hia 
expenBOi outatanding aetatin or incnmbnacee, i^«deeda dia* 
tinct from tiie conveyance; dr, if thMrcouiee be not adopted, 
he may reqnire him to bear the ineroaaed expense occaaioned 
by the coneurronce of trosteeft and ineumbrancerB in^e 
conveyance. Whesf upon a Urge transaction, an estate was 
subject ta inoumbrancoa, whicb» to save expense, were got 
in separate deeds, and paid off out of the purchase* 
mon^, the Court con^dored that the purchaser should have 
inmted upon the vendor preparing the deeds, and ftirnish* 
ing an abstract them; (deUying the execution of them, 
it is presumed^ unfil sucii abstract was approved and the 
engrossed dee^ thomsqlvas were examined by the pur¬ 
chaser;) and that the latter, having laid the drafts of those 
deeds before counsel to pciiiso and settle on his behalf, 
could not throw the oxpenses upon parties who woro liable 
to pay hU costs properly incunxHl (0. But such a requi¬ 
sition in ordinary cases, where the expense is incon¬ 
siderable, is uniisual in practice, and is generally regarded 
as vexatious. 


If, however, a purchaser keep incumlMnees on foot for 
bis own protection (which ho has a right to do, oven where 
the contract is for tiie sale of the estate tteo from incum¬ 
brances (n*) ) he cannot throw upon ^e v^dor the costs of 
the necessary assignment;^whether the same be effected by 
the principal conveyance or by a cpUatcial deed (x). 

4 

If a solicitor, without special instructions, prepare the 
conveyance during the existence of a known impediment to 
oompletion, upon which the matter eventually oS, he 
ordinarily cannot claim the costs of the conveyance (y). 

If a solicitor, who is citlier alono or Jdntly with others 
a trustee for sale, acts |mfterionally in &e side, he can in 

« (i) V. OW, 1 Boar. I7ff; ta) Cbapw V* Jdma 

' $ad M soto to 9 Jina. Coar, ft 

ta 

oti (l) PM v. iMtoa, t Bmw. m 
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sirictneaa cbftige only ooet« oqt pocket (i); and if he 
procure a|iotb6r;iKdioitor ifi tnnaact the tromnww on ageni^ 
tenns, the baoefit thua secuPed will enure to the ^ueC 
estate (u); and if the trustee is in partnership the -same 
9hahility to make a^pi^t out of the tnut attaches to the 
firoL Under the Bankruptcy Act, 18Q0, tiie trustee of the 
bankrupt's property may hot, without the consent of the 
committee of inspection^ employ a solicitor or qther agent ;• 
but if he be himself a lolicitor, he may contract to be pmd 
a certain sum hy way of per-centage or otherwise, as remu¬ 
neration for bis professional and other scfvices as trustee (b). 

And we may here refer to the 7 Viet. e. 73, by which Tuaden of 
a solicitor’s bill of costs (c), although composed entirely of 
conveyancing clmrgoH, may l)C rcfcnTd for taxation upon 
petition piTsentod cither to Uie T»nl C^ianecllor or the 
Master of the Rolls. The onler upon a petition presented 



>yitbin twelve months after delivery but before payment of 
tiic bill ia of course (d); although pari of tho items be 
covered by a special agreement (e), or although the applica¬ 
tion be made by'a third party liable to pay (/); and may 
be mado by a VIee-ChanccIlor (g): hut after twelve montiia 
from deli very, taxation .will be or^red .only under special 
drcumstances (A). Ho, unde r, circumstances (i), the 

( 9 ) 8n^, p. Sa ' S BesT. ISS ; soS wbm 

{it) Jt€ f^iftor, IS Bmv. Isa on«U 4iUei1, »ftd {(ams dSnOmrad, 

(A) SS ^Ytot & 71, aaoi SS. na JMen JlarlUf, S Jur. N. & 

UwC. 86; ttd aae, lor faBar 44a 

InraMAUcB, an avtiolela IS Jar., pt> («) In rt Sgrt, t FhQ. $67 ; JU 
S, pi S7S i and ii to ootto la raipaet Mtdrin^ 11 Bear. 48 ; and aee abo 
U buitoaaa daaa wh&a tha loUdtor ia Xt jdorfA, SBaav. 884 ; JZe nompaoRi 
aaoertiSoatod, m aaet 86, aad Xt A. 887) aaJ So WS/lcoMto, xL 181, 
/(Hua, U R 9 Sq. Sa 140. 

{d) Saa In re X PUL $76} (/) /■ rv Bwty, 8 Caav. 88a 

/« rt Pemkr, 8 PUL 78 ; /» rr Sutk, (ff) Bm In rt Onrtw, 8 BaaT. 186 ; 
80 L. 0^. 668, XL R of dgna- In rt /Tavarri, 4a 48A 

tora Ilia aolidtor le Iknatorial oa (S) /are RaaA, 6 Baav. 66 ; /a r« 
'an appUoadoa bjr'toa dbal fbr taca- Ifn/ftr v. /aae^ 10 Baar* Ui; Init 
tloQ, a. Cl, & Ml.A ra M 0 , 14 (7«^ 14 Daar. U*, Inn A^aitove, 

Baav. S6t aatolliapitMtplaoevUca SDaG. 48. 801 
a UD win b* ton^ aaa Cbaper t» * <4) Aa to wUeh nn Inn Aiwlr, 0 
Frart, 8 WH 868 1 /a n Smith, Bear. 188 ]/a tv IfeUi^ A. 416 ;/a ra 
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Cbif. xnt bill may be referred at any ^le witiim, but not after, twelve 
_ months (y). * 


Sudi special cii'cuuxstancee are usually pressure by Uie 
Molicitor (il*);a8 when iramodiate payment is required of a 
time wlien delay in completing the business would seriously 
iQeonvenhmco the client (J); and secondly, error or over* 
charge in .the bilLi. Tho overcliargos may bo such as of 
themselves to aiibrd evidence of fraud, or quasi fraud,—os 
when they are in respect of business which, in the esercise 
of an honest ani^ fair discretion, ought not to have boon 
transacted tlicn very slight if any evidence of 

pi^casuro is necessary t<^ induce an order for taxation ; 
but more overcharge, unless of so groSs a character as to be 


tantamotmt to fraud, is in 

BenneU, th» W ; In ft Jona, »k 470; 
In ft 0 Bc*v. 117 ; In n 

OoiqttA^unf ^4.146 ; In n VfrrrSe, iA 
608 ; Inn 10 161 ) In 

rt i>mr, 10 Bssr. S66; /» fv Bag* 
•Aam, 8 D»G. a S. 805 ; UnGndgt, 
14Bmt. S6; /«fv 16 Bmv. 

417; /• ft Barnard, 8 D« (4. H. a 0. 
669 2 ASv parte Artion, 4 D» G. M. aG. 
118 1 Be OUiin. IS Bmv. 606 ) Be 
Btiuee, 28 Bmv« 177« 

(;). ass Mot ill Jarc 8 

Bmt. 46S I Be Harper and Janeti 10 
B«v. 281, 290; Be Bete, 18 Bmv. 
866; but the Cuoit, under itt gaaenX 
juriidktion, will eniorce with eoiti n 
ioUeitor'e WKWrtekiac to doliver hid 
Ulljolthoiigli more th*s twelro ninth* 
hftve wlngeeA dooopajnMnt, HhftHiig 
beoik pild «& the Ulth of utieh nuler- 
tftfciog: In rt FeijamUt 9 B«4v. 408; 
main re Xer, 18 Bmv. 890. Bat the 
CMea of te«etion efter le^jment we 
Doi to be extesded; wul aa oa* 
explalaed debj of rone iDonthe eftev 
peyneat la pmeoting the jietitioa 
he* been held feUl W the eppttoetloa. 
See 16 Beev. 61 ; 1 Be 

O. M^G. 821 Aad eee M to node 
ai eadMag deBrcry, £b pnrU Btttadl 
86 Beet. 66S. 


itself insufficient (o), evon 

(I*) Be B/atene, 16 Deav. C9 ; 1 Ue 
G. M. a G. 881 

mSmJSa parte Witiineim, 8 Ooa 
98; rt fVjmi, 7 Beav. 496; eee 
aBo In ft Janeit 6 Beat. 479; in re 
y/erWna, 10 Beav« 67 \ In reJUindie^ 
12 Deav. 63S; In ft ^binliaorr, 18 
Beat. 16i 

(«) in re Barrow, 17 Beav. 647, 
567. 

(a) In ft Hardinff, 10 Beav. 860, 
262; In reS/adden, 10Beav. 466; in 
ft ITeMiiefi, 11 Beav. 619; in re 
/ye&&art4,16Beav.S6I. 

(o) In re BtMx, 11 Beav. 804; In 
re Waiek, 18 Beav. 490: epedSu 
item o4 oven^arge mast be alleged 
and proved, In re Tkampeen^ 6 Beav. 
287 ; /• rt Vardp, 80 U F.,Ch. 926, 
M. B.; /a ft ^rome, 16 Beav. 61; 
eeo B a, 1 De Q. M. a G. ESI, et 
888; InnFoeUr, 8 De G. F. a Ja 
106 1 ci fwm In re WHtienu, 16 
Beav. 41 ?• Sety bowtrer, Be Bieieon, 
6 Jv. N« B.«89, when an erder of 
y.^. Wood, dbaeting *^*«*<«^ •/lor 
pajneat wee aftmed by the Court 
e4 Afi^eal (daWtea^e L. J. Soigbi 
Bme) althe^h no oaee of frand ct 
vtfy giM oTweharge wae aide oat, 
bid the eUeDbi were eieoiiton who 
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ft] though the bill was paid und^r protest (p ): so, wbcro tho Ob^ Xlll. 
bill hiM baeti paid^ it baM Ik^oii bold, tlutt prussuTo alone is 
insufHciont, unlsas accoiDpaniM ‘ b}r ovcschargo (g): but, 
before payment, proasore alone witiiout overcharge, or gross 
o^rehaige alone without pressure, will constitute special 
circumstances, so os to re-<^n the question of taxation; 
nor is it necessary to show wont of knowletlge in*tho client, 
or previous opportunity for taxation (i). 


Uiving Hocurity seeiiis to liu cnjuivolunt Ui payuieut 
but mere intention of the amount of thg^bill out uf luoneys «|ulv^t to 
in tho hands of the sulicttor does not amount to payment, 
unless there is also a setticmeut ^f account (/): nor does 
a settlement by way of comproniiso, if oflected under 
proAsuiD (u), oust the jurisdiction (a?); but the order must, 
in any case after payment, bo obtained specially (y). Tho 
Court, however, upon a petition under the Act, can only * 
ascertain by the« ordinary rules of proctico the amount 
payable: and cannot d6termtne«Fhethpv, prior to tho btisinoss 
licing done, any spedal agreement existed as to the manner 
in which the costa were to be chargc<l, or . the mode by 
which the amount should bo ascertAlucd (?); or in any way 


nugbt duttgtal limn tlwu 

th«y would be ftUowwi 
ihdr MwoouW in uk tdsdniitntiuu 
Hrtlt At to whftt clMrgM M tUoweil 
fttt fiJwtnicU, ritU tujjni, p. 804, il 
(p) In rt Skirkt, $nprd : In rt 
HVeUno*, 21 Bo^t. 818; In rf Ilnr* 
Wmf, 10 Bcav. CT ; In rt Awnt, 16 
Beftv. 61: Aft to the of 

tbt wordft “uztdcr protert," ftto 8 
Boftv. 468 s but mo eontrd ftt Law, 
In n J)eardnn, 17 Jur. 888. 

(f) /« rc J / u l Ao n if Is Bmv. S5l; 

In rt Finch, 16 Boar. 685; 4 Do G. 
M. a O. lOS; /• fo Joptey. 18 Bmt. 
415; In rt AMi, 18 Bmt. 888. 

(r) JU OMW, 8 K. a ^ 518, 
617,688. 

<ft) Bt 0ft|4c.88LT.88»;6I>oO. 

M. 4 G. 640. 


(0 8uo /» It VnttHn, 8 IW. 181; 
In rt liisathl, 0 IVmv. 870; In rt 
Stc^c, 80 L. J. 663, Jd. In rt 
//vMl, 28 L. T. 88 : mmI, u to \tny^ 
moot by ft pmodiainry note, iM Snyer 
r, BoftT. 415; /ft rtVnme, 

8 Bftftt. 603: MO ftlfto Ft IfnrTper sod 
Jonet, 10 BoftT. 384. 

(ft) Miter, If no praomro, iMman 
V. CufUU, 17 Boftv. 60a 
(ft) In re Stcplien, 8 Phil 668; too 
In r« WktUvatU, 8 Beftv. 140« 

(f) In n I/umi, 16 h. 7. 83, 
H. n.; /o re Winterloitm, 16 Tloftr. 
$ 0 . 

(^/ft re Skoda, 8 Boor. 334 ; too 
3 Pk 675 r ftsd non In rt Tkon^aon, 
8 Boftr. 387 : Ai ft BmU, 11 Boftn 
600; My r. Smitk, 80 L. J. 681, 
K. R; /a n kfoa, 27 Benr. 840, 
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in&rfm witii sudi BpeciBl (a): but on improper 

agreement will not preclude taxation » 


**Tbtrdpteij*' Under tiio S8Ui section, the right of refening Uio bill'U 

pren, not only to the immediate client^ but also to any 
persons who, as betfroen themselves and such client, may 
bo liable (o paymunt: but> In such a case, the bill must bo 

4 

taxed as beiwocn the solicitor and his immediate client (c); 
so that if a purdiaser has agreed to pay the vendor’s costa, 
the vendor's solicitor, upon taxation on the petition of the 
purchaser, will be allowed costs pr<^»erlylneuiTed as between 
himself aAd th<) vendor, although they may have boon im- 
pAperly incurred as between the vendor and the purchaser: 
so also, as in an ordinary case, special drcumstanccs must be 
proved if the bill has been paid, although the payment were 
by the immediate c]jcnt(({); and the lapse of twelve months 
since payment precludes taxation under the Act (s); and a 
bill caimot bo taxed at the instance of a gerson who, uiulor 
no previous liability, volont^gily pays it (/). A bill when 
delivered is prteict /aeie binding on the solicitor for the 
purposes of taxation: and he is not entitied, as of course, 
either on the one hand to reduce the demand (g); or oir the 
other, to increase the rate of charges (A); but he may obtain 
leave to oany in an additional bill of items accidentally 
omitted (i). Wliero all the papere had boon liandcd evoi*, 

and tiio solicitor swore that ho had no documents or memo* 

% 

mnda from which ho could make out a lull, the Court refused 
to order its delivery (k). It has boon hold, that under 
Act a country solicitor can procure the taxation of the 
charges of his town agent (Q: but i( does niot authorise the 

MSetao, 813. 18 Baav. SM. 

(h) JU 11 Bmt. 27S. ^ (/) JU Bp k iM fWwf, fB wy. 400. 

H 8 Boar. 470 1 * ft rp » , S 480. 

/» ft /jrtM, e Baar. 117; /« n (i) S. 47;, w7s ft 4l8 : 

Urt Jhrri$oK, Hn 100. 

40 Basf. 07; /•> II 

Saar. 114. QIH 11 Baav, loO. ^ 

{it BtftrBtmtri, S Basr. 407. (ft Mk a IHim, II Xnh. 

B» f8 0 B»v. 4tt; /s« ‘lll| orif i* jk tm 

rt Jfimjh I hNkv. 4001 Mff Bm, Oaal^ 100) 0 «f. 
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tAution of the fees of the. a bw^ot^ (who. if ia 

solicitor,) In respect of vhi^.he.acte only as a 

steward (m). Intor^ it app^r^ will not be allowed upon 
OQsts while uad^iazatt^ (n). 


Where the telldtor avails biowlf of seme special fidueUry wun loli- 
relation in which he stands to his elient to pay hk own bill 
of costs out of his clienCs moneys, which siay happen .to be ^ 
in his hands, the L^we of time wluch in an onlinary ease 
would bo Buffident,. will not, it seems, bai' the client’s right 
to have the bill taxed. Thus, where a solicitor, in. his 
capacity of executor, retained the whole*amount of his bill 
for profosstonal services rendered to his* testator out of his 

client's assets, it was held, in a suit for the administration of 

• 

the testator's estate, twenty-six years after his death, tiiat 
the parties beneficially interested were entitled to question 
the amount of the bill of costs; and the taxing master was 
directed to state whether any of the items objected to • were 
hit and proper to be allowodi and to. what amount (o). 


4 

And tho- Court may, under iU genend jurisdiction, order Tustion ' 
taxirion of a bill cbnristing wholly or in part of convoy- jSSdiSEaU 
anciiur coete, if the sdidtor rofuso to deli^ up deeds and 

^ * im CB p^»«n» 

papers in his poesession except upon payment of the bill (p)« 


The 8 & 0 Viet & 119 (q), onacia that in taxing any hill Ocsi« of oon* 
for preparing and executing any dcod that Act, it ahaAPs^^^* 
be lawful for the taxing officer, and ho is thereby requiral, ^ 

in ostimating the [uoper sum to be charged for such transac¬ 
tion, to consuls not the length of such deed, bat milt/ the 
shill and labour emplc^ed and respomdbQity incanw) in tho* 
prepiiratioD thereof: an enactment which in principle is 
unexeeptionatde, but in theory tiirows a most heavy respon- 
sihiHiy upon tjt^'.tabdhg edasten: it is, however, believed 

(ay 100 V. >W|y>v40t (P) /• n JTwrsjr, X Bm M i /* 

• (4/SrtfaU, rv&a SX*. HL , 

(#),]Uba Ts/of^^Klt 4 OkAf, • 4s V vUols tbU 

ete. . Ma 
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« CbMp, xnii 
I BMi.10. 


AUonm 
MkdBc^tv^ 
Act, lS7a 




Coatiwi iHtli 

ooavajMMCr— 
ii vow. 


tli%t Him dutios under the Act hftrc practically boezi 

lutberto br from oneroue. * 

^ ♦ 


By tbe SS & 34 Viot e. 28 (f), a soUdtor l^y fix U 19 
amount of hie remuneration by agreement irith hid clienti 
either in respect of past or of fdture profesaioniU services; 
but if in {espoct of business done in uy action or suit, the 
agreement must be examined and allowed by the taxing 
master beforo payment is made (s). The agreement, sinless 
Hpocially inn nod for Uio piirpoHo, excludes any claim of the 
solicitor for fuitlier I'ciuunoration (t), and a provision ox* 
ompting him froifi« liability for professional negligence. is 
made wholly veid (ti). The Act provides a summary mode for 
testing the validity Or’effect of the agreement, and for 
setting it aside, and for itK)pening it after payment in. 
specified cases (x); and except where pUiorwise provided in 
the Act, the bill of the solicitor under such an agreement is 
exempt from taxation (y). The Act also enables a solicitor 
to take Bocurity for his future costs (a), and allows inteh^st 
to be charged on diabursomenta by the solicitor, and also 
on moneys improperly reUuned by him belon^ng to his 
client (o). 


Lastly, wc may remark Uiat the 41 Geo. III. c. 08, i. 14, 
imposes a penalty on unqualified persona acting as confby* 
ancere: and tiiat consequently any special contract by^auch 
peisons for remuneration for their services, is illegal and 
void (fc). 


(f) And 85 a se Ykt c. II. 
(f) fleet. 4. 

(•) fleet. 7. 

Secto. S, S, and 10. 


(g) fleet. 15. 

WSectia 
(•) fleete. 17 A la 
ifi) Tofior V. C^'eirfSMd Oo., H 
Skeh.S9a 



CHAPTER XIV. 


ck»^ xiy. 


AS TO TRB nrwt Of TBS COBVSrANCB OK THB BELAim 
• SIGHTS OT TSKOOS AKD PUSCHA8ES. 


1 . lifn on t9Ud€ for ttn^xitcZ J>t(rcAa«e-monfy. 

5. Whdhev* ho ha$ any rtmedy if totaU haa hem sold at 
vndeitalue: or more hae bem conxtyed than xoue intended. 

H. Jlie right of preemption under Zands Clauses Con^ 
eolulation Act, 1645. 

4 Hie iemedUe at Law and tn Equity on pttrAaeer's 
covenants, 

i: Purchasoi^s remsdies on vmdot^s covenants, 

0. His rem^y in Equity under special cireumstahces if 
title defective, 

7« His right to pay off inctmhrances out of purchase^ 
7n(yniy, 

b. ^His remedy tn Equity if he bay his own estate, 
or if lands are omitted frm}X conveyvnoe—and as to furthei* 
assxs^nce in Equity a^d by Stuiuie. 

6. His general mgkts and liabilitiee muler the 
veyanee. 


(1.) Thb coDToysneo, if psiporting to eomprUo "all the 
sad interai'^ of a conveying party, will not bo ro* 
itricted in its operation by the drcumsiaace of hU havii^ 
coneuiTcd in any partLcnlar and spedfled character (a). 

In the abe^nce, however, of an express agreement, and of 
th^ dryimatancee from which the Court can imply a oon- 

V. Ssfi JiUStiqr, a Smmmt t. lord S at US u rf, IS Ikmw, 
J. a V asr | ifa#tn, 4 lai} m to ftaml tvpmrfoM in 

DoG. acao. IHi mSsm/eUton f doem, IVoii^ w./mm, 41>f«.a 
r. WeSsUr, 4 Do 0. It a a4Sai W.174| MdW4ii^p.S4a 


Swdionl. 

y«a<kir*iUom 
on ooteto lev 

vnpkl^l pQf • 
rhMOBvmwy. 


Ve&dor bM ft 
Uon <m votftto 
fur mpfticl 
puwhftiio 
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Cha^ XtV. truy mtontion, the vendoi^ notwitiuUnding the e:(ceutiun 
of A GonroyaAce contAinisg tiie above expretaions and 
acknowledging ^yment of the purchasd-inoney and hearing 
an indoiwd receipt for the amount (b), and notwithstandi^ 
delivety of poseemim to ibo purchaaer, retaiiu an e(^uitable 
lien (c) upon tho eStato, Whatever may bo its tenure* for so 
luu^ of the purdiaso-money as in iact remains unpaid (d ); 
and even* it lias been hdd^ for further advances made by 
him to tho purchaser, for the purpoeo of improving the 
Um u property, but without any agreement in writing (e). Tlte 

iiw id valid agfunst volunteers, crodit<frs, (whether claiming 
under a compoeitipn deed or in bankruptcy (/),) and sub* 
purchaaen with notioo, iJa-iniirig under tho first pui'chaaor (jj)i 
and a sulKpurehaser or mortgageo, oven without notice, is 
postponod; unless ho lias the l^(al estate (li), or a bettor 
e<iuity (i), or tho title doe<la (k). It has even been held, 

(h) (hppin V. CbjfiX 9 P. Win. S Jv. N. a Ml. 

2S1, 9M I eVo^ V. S Ir. (S) 8 m Winttr v. Lord Jiio% 8 

Eq. B. 95; 2Im<otin» ▼. (?crc6w«r, 9 Bom. iSS i i&d mo tbe jodginaU in 
Bm. a 0.441 i YKiafar v. Lord Aoooo^ MotirtA v. 8gmmon$, 15 Vm BM ; 

8 Bon. 4S0. Bv«n *4 tin 1 Wb. A T. L. 0. 988 4th Bd*, whore 

iodormd rooolpi h not cpudiMiro ovi* the MrBtr cmm on dted; and aec 
dmoo of yoywoX, Strotoo y. Itaotoff, Umdrim t. Cordiner, ohi nprd, 

9 T. B. 3M. Sea, aa to lb effect in (<) So pmU liodn, 1 H. D. A Dc 
Bqnit^, nader i^iodat drcoxMtauon, Q. 498; oei 9 «<m» 

aa taadinf to otUand *mo of Mveral {/) Bee FowoU v, /Mu, Amb. 
Joint K'cat r. Jooeot 1 Sim. 794 $ ••BkMorn t. Onymn, ) Bra, 

N. B SOX C. d 490 1 Jhtdm t. dted 8 

(a) Aa to the mod* of anfgrdng Van 85) (/root v. Miffi, 9 Vea. A B. 

it, me Bnu t. roaa^, 8 Y. A a SOS, S08. 

188. Aa to tho dbUnotloo between (a) Ven 887* 841. 
ibo vmidoc'a Usn and the d^t of <8) Baa iSacirdh v. Spomtmt^ 15 
ateppage io irootUo on « aalo of Vaa. 898 1 Pbefi v. dfoort^ I Pri 476. 

penonal oha tt da, aee M'Mtton t. («) Sea Am v. 9 Bra. 8& ^ 

AmicA 9II. U C 808; asd aao A/mp* (|) Baa Bag. 689, dting 2C€ir% t. 

loti V. AmmK 10 a B. 912 ( Onm- Z^aaM,! Taa. 758> Slmdup^y. Lord 
frg GlodiOomot L. XL 4 Eq. 498; Peraejr, 9 Edan, 81 ; BntWa ^ota to 

and aa ta the righi cf atoppago ta Co. li^ 980^ b »; BteO v. JUet, 9 Bra. 

iramaAa, and the Joriirikdoa In 7A ^9: and ooa^Mga Ferrjf Mmick 
Sqaf^ to enf<ra it, om Motaaaa r. Mtwood, I Ba Ch A Ja^l | Ikfd 
V. Lmf. and PZt. A. Ch.» la XL 9 v. dMioo<8 Df 0. AJe.tll/ 

CA. i^l8M( ArndM t. Abap^ v./oMif k 10 E^ 91 
la A 8 Ck Ab 581; nad aaa gan^ Loom ?• /saqi, 7 H. fl, 
laBr M to ooBdmoM CB vUk 8l9,th»pwii^w titb'daadi 

Ibo of iO^iMga dapaadi, TV «iihaUlo|iTa^h^deriio•draft' 
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that a flu^purohaM.or mozigi^ aequiring the l^gal ciiaM, 
but neglc^ng to aek for tho%d6ed^ u to be postponed to 
the otiginid vendor who holds them as a security for his 
^paid purchase^mbney (Q. But tho rule is novr well 
settled that a mortgagee; having tho ]^g8l estate, U not to 
be postponed, merely because he has not possessed himself, 
of the title deeds: In order to deprive him of his priority, 
his non-poasesaion of the deeds must bo attributable to his 
own fraud, or grosa negligence (m), Tho more oniisaion to 
open a parcel of de^, which, if opened, would have shown 
that tho lator deeds weru missing, having boon deposited 
with an oquitablo mortgagee, lias bo<m1)eld* insufficient to 
postponu a If^al mortgagee (m). 




But if tlio vendor, after conveyance, retain tho title deeds, Dwasipse^ 
t])o purchaser can rocovor them at Law, although tho pur- ^ uiw. 
chase-money be unpud; unless be also retain part of (he 
cstAe to which they show title, or unless tho conveyance 
were enecutod as an escrow, to take effect on payment of 
tho money (o); whicli may bo shown by parol evtdonoo (j)}. 


Tho lien is a cliarge, and not in tho natuin of an ' express ^ sot.hi 

UigQ vb{vU be «ouU Mtivrij tmteri ; Itoliyfd** akiom in £$datl( v. (Urn- 
Mid nee di^ntugfmt r, Mcmm^ 1 Son, I B. a 0. S2S. Hw enuvejMiot 
Con. .670 ; TAorpt % l/otdhtorikt oi kgid iube?ite»c* ewrioi with 
L. B» 7 Sq. 196 { HtaA e, Ormheir, ii Uw to tbs daeda : v. 

L. B. 10 Cb. Ap. ra BntiooPMM Cmm4,lQ%r.kALm ] ITarr'mgton 
% JndtM, UK Z Ap. t. Mm. S E 4 Ad. 170; WaMid 

fhU ’iqAd, Ch. XV^ a. 6, «lMn tbk • v. KaaZon, 6 Q. E S76 ; obIm other 

nbjaet fa moro fuUy ooodderod. |<qpM ty beki nndar tho tfafa fa 

(Q WoriAiM(fto» t, i/orpin, 16 rafainod by tho mikini; tho 
1 U4w(n r. Lommart, 6 Ha 449, ooavejMoe; }ai r. Fidd, 1 T. R 

466: ttd MO Finck t. AUv, C^yef 70$ ; ood mo 6 Q. E 4461 87 4 $8 

T. 19 B«st« 600 1 6 JL L.Ga VfaL q.*76, o. S ; and aide ri^nt, w 
906. * 674. Bao M to a mortgaeoa 

<fa) FinA v. Cb^ v. y^ari^ t. Ymtctt, 6 Q. E 448, 447, w^th 
«6i oaerS; 4sd CL XV., 99. As to vbathev tha rafaaoM to 

a L vhara tl^ an^ocS' fa SMn fil^ noaa or tha eeitoi fwt ;rai4 (wban • 

ooaddMad. * dtSarani paiM) fa aitltiad, mo JBcrev 

(a) Jtmemk V. Birs#4 E R 6 iVi 1 Ha 0.4 E 971 
CIl A^661 (ji) BMihr v. 11 M. 4 

<o) (h9dt ▼. Jhiffas, I Ixah. 169 1 198 1 0ai^ ▼« Bniti, I Jv. 

11 rv. 661, fa vM iMtha marto K. E 911 
auda bjtiM Coori upon JcMttoa 
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2UV. tenat” within the SSth not of tbo S & 4 Will. IV. c. 27; 

_!— and u thorefoTQ btmd by the 4(Kh idet after yen's 

from tbe day tfzed for payment; there having been no 
Xbi^ interim payment nor written acknowledgmdit of title (f).^ 

It was bold not & bo money cliai^ on land **1^ way of 
Aoi moitgago" within the meaning of Locke King's Act (r), bo 

as to deprive tlie heir or deviseo of the purdiaser of his 
right to have the unpaid purchase^money dischajged out of 
the personal estate (s); but by the 30 & SI Vici c. 60, the 
word " mortgage,^^in the oonstruction^of these statutes, has 
been extended to |kny lien for tmptid purchsae*money upon 
any lands or hereditaments purchased a teetatm*; and 
this provision docs not appear to ho limited to tbe case of a 
testator dying after tbe 81st December, 1867, when the Act 
came into operation. It was observed in the last edition of 
this work, that this extended meaning of the word '^mort¬ 
gage** does not apply to lien for unptid pnichase-Dooney 
upon lands purdmsed by an intestaie; and that, in such a 
case, the heir is still entitled to have the pnrehase-money 
satisfied out of the personal estate; and this has since Leon 
80 decided (fj. A bequest of "securities for money'* has 
boen held not to include tiic Uen (a). 


IiiHtgAibb 

brpsi^ 


The lien is asHignablo or cliargealde by paiol (x); but tiie 
assignee or incumbrancer takes subject to any prior equitable 
'incumbrances created by tiie vendor (u). Where a vendor, 
between whom and bis purchaser there were unsettled ac¬ 


counts, was allowed to retain 

(s) 2^ T. AqiteuM, 7 Ea 1 j 

» D* G. U. a 0. 7S6,whka m u 
lol&tarcft • 

<r) 17 a IS ykt, e. Ill 
te s i7ibv*n. a 

ISi; ttd M jlmnurfy ▼. /wjipyr, 
1 Ihw. a Ssi^ tU, v fc lA did not 
Sm m ite wnffrwqttnn cl tte Asi 
to ▼. ZMMf, U & II 

in- 

M IWHf 

llllNdiwirs' 


the title deeds, and deposited 

M ^ l y J si V. iVsa, I M|L a C. 
170] Sftd tM Am V. CbitoA, 4 
Vjl a a esoi Mlkk r. <hnita, \ 
21 Bmv. lid ] 1 Dt 0. H. < G. 761, 
wmd 9mm atsd ] A0 r. l, md If. 
W, A Ok, 16 Be^ 6dS t Mmiil ▼, 
r»«M, 16 B«sf. 117 ] Mfmd v, 

13L a X 277. 
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them hy vniy of ^qpiithW nmigigs TriUmfe XMtice, sod 
became e^tiUe mcntgage was to the 

exteat of the tmpeU. pa^see^tioiiey; agdjut the puxdiaser 
^0 had Boi ^approftfiated, in eatSafaction of it, a balMice 
which was doe to him from the yesdor on the unsettled 
accounts (s). ' . ^ 


% 

Cto&XtT. 


As we have seen (a), too lien is within the Statute of 
CharitaUe Uses; but not within the Judgment Act, 18 & 19 jiot 
Viot c. 16 (6), 


And it appears to be toe roauli of the modem author!* 
Uee (c) that where the vendor's claim if sat&fied out of toe 
penonal estate of a deceased purchaser, Equity will, by mar* 
shalling the purchased estate and the personal estate, give too 
benefit of the vendor’s lien to aimple^contraet erodltors and 
logateee (d) of the purchaser, if he have died inteetato as 
respects the purchased estate; and to aimple-contraet credi* 
tors (e) if the estate be devised Whether l^teea are entitled 
to this benefit, if the eetate be devised, appears to be still 
doubtful (/)• 


When the vendor takes an independent security for pay* 
ment, this wiU,a6 a general (p) but not tmivenal rule (A), be ptuAi 

evidence of his intention to abandon toe lien: as when he ••*~*^* 

^ * 

takes a chaige upon stock (Q, or a mortgage of another 
estate (Is) i so taking a mortgage of part of the sold estate is 
prmmably an abandonment of his lien ss respects the 


1 OIL til; tad 

feM PMo V. Utmw^yd, 9 limft SI. 

(•) Sitpr4^ p, Mi * 

(i) fui9$yfrd,p.m. . 

to fisefloe* 

(4 TWmiiw y. 3apm, 9 Ym. lOt; 

■M 4 Boa see, a. I ijpmSv t. /Vior, 

S Sba lAi Itf 1 eah m t IQL 4 
ftSia •' V •' 

to Mr V. ; ■» 

(/) VfSiM%sBmaami9UjLk 

B;«.6SI,S46. 

T. lx r Ilf, awe 


of wpyti&Q dtviM; Mt too Mmiman 
V. Pry^t L X t Eq. ISf; itm io J 
L X a Ch. Ap. 4tO| GtMu t. 
Sjfim, L X 7 Sq. S71 ^ l>itgiaU v. 
JhiffdA, L X 14 Sq. 814; oonpwe 
Birdi y. U Boar. 614 
era 

(4) 16 V«. IIS I Sttawtov r, 
loriia s Ba. a X n& 
to T. iVMa I Voa 761; 
oad. MS A thk mm, a Wk 4 T. L 

a 41 k 0^ p. ni. 

(4 Bm « ▼«. raa b IHm% y. 
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Buinolbr 

Sg^KJ, 


ftllkoogkpif* 
mal ifiita 
lob«d^ 
i«md^ 


or third 
t«rtUi Mata 
Mio flr pUi 


WbMW 

ftflootadhy 

rsi^ 


Vfh^UmloKi 

U ooBVOjaftoo 


4 

reaidtie (Z): so,i( bj agreement with the purdtaaer, be retdna 
the title deeds and the conTeTsnee as a aeeuri^ for the 
unpdd purcbaae-iBOjiey, be iria the podticih of an equitable 
mortgagee, and bisordixukry lioi ia loai (m); And taking s 
mortgage upon the estate for a pari only of the unpaid pur* 
chaee-moncy, ia prestuiuiUy an abandonment of his Uen for 
the balance (n). 


* But be does not show an intention to abandon bis lien by 
merely taking any document which only evidences, or &cUi> 
tates enforcement of his claim agmnst ^e putehascr; a p., 
a promissory note or btU of exchange (o), or bond (p): nor 
is it material that such document provides for the money 
remaining unpaid for a specified period, a g., the life of the 
vendor 


And as promissory notes and bills of exchange are con* 
sidered merely as modes of payment (t*), die circumstance of 
a third penon, joining in them as surety, will not, it seems, 
affect the lion (s). 


Whether it would bo affected by takinga bond or covenant 
firom a third person, is undedded (t) ; but probably such 
would be the case (n). 


• ^ 

Where the sale was expressed to be made in consideration 


Ci sa wo rt h ippem to hsvo thovyjit 
thaHhotai Itnoi OMMnlykrtb^ 
tiklnf ft pmX ••oori^. 

(0 09pp€r V. 8poU4$wo9de, TkedL 
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Mr, 14 Ir. (A. Bop. US; U a. ]. 
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* pe^ tewhw. ^ BoiOb 79; tiS Nt 
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n Fogttif, 1 Ksv* 4II SSSi 
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of the ptirehteer'e aabeeqiittt corenAiit to pay^ an a]^lmty aod 
a gross sub of SOOOL iathe ereat of hif own marriage, ihere^ 
was held to be no lien for the SOOOL (#). Vpon this dedmon 
[i may be remarked, that the nature of ^ consideration 
and the fact of a covenant being taken, fiimishod strong 
arguments in favour of an intention to^abandon the lien as 
req>ecta the 8000^: for the existence of a lien &r a groas 
sum, the payment of which might lemain contingent during 
the lift of the purchaser, and which depended upon an event 
the probabilities of which were not matters of calculation, and 
which could nothavd been guarded against \>y any scheme of 
insurance, would have left the estate in his hqpd inalienable 
except at a most serious sacriflee. • 


7i5. 


iBcaaSilM* 
4m of ODV^ 

BMkt, 


tiUMODb^aff 

gsribUQi^ 

lafaUMdn* 

soar. 


§ 0 , where a daughter, on the eve of marriage, sold to her Ortf mT«r* 
father her i eversion of an estate, and the conveyance was 
expressed to bo in consideration of the sum of 300()^. secured 
to her up«)n the terms mentioned in a bond of even date, 
and the indorsed Receipt was for ** a bond for the sum of 
SOOOl., being the full consideration within expressed to be 
giventhe bond being in fact for securing to her an annuity 
of lOOf. during the joint lives of herself, her husband, and 
father, and for payment of a sum of 3000^. in certiun con* 
tingenciea depending upon lives and the existence of issue, 
and Bulject to a proviscb avoiding the bond (as regarded the 
30002.) in the event of the father by.deed or will making a 
certain specified provision for his daughter or her husband, 
it was held, that no lien upon the estate was intended to or 
did exist (y). 


'Both these cases appear to have been rather cases of family dooMM 
arrangement ♦han of ordinary sale and purchase: and ^ey 
do not seem conclusiyely'to show that the lien would be 
disohaiged l^the mere fact of the conveyance being expressed 
to be in consideration of a bond or covenant for payment of a 


(a) CkH» % JE^ a Ha. 4M i (r) t. teaM, S H^a 
sad NS SMrt v» fV^esas 1 K. SIS; lad in t. t 

4SS,ver; 16 bav. lA0. h a0.soa 

650. 
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Cka^Xiy. 


C^oolibb 

■VmI lAflilOBa 
UtiUowtk. 
jjvaeUi. 


groAi sum in tU evenU; the enm in ikct so nuide 
^yaUe. They may, how^^er, perhaps, indttce^ a doubt 
whether Wintm* w. Lord Anoon {$) would be an authority 
for the exiatenco of the lien ^eie a vendor takes a bond 
for a future conaideratiooi payable upon incalculable con- 
tingendes^: tlius dLrtmguishing such a case from those where 
the ccnaidoiation is payable upon a caleulaUe contingency; 
where it appears, judging I 7 . those cases upon sales •in 
oonsideration of an annuity next adverted to, that taking 
a bond or covenant for its payment would not afreet the 
liem * 


2J«& for 
unvto 000- 
iU«n«ka,U 

Mt 

byboed; 


• • 

For the authorities show, that, in the absence of special 
droumatances ( 0 ), a vendor selling in consideration of even a 
lift annuity, retains a lien upon the estate, although be take 
a bond or covenant for payment: this was decided in 
Tutdife V. Beruffhan (b); a ease which, although it has been 
doubted (c), is considered by Lord St Leonards to be an 
authority (f{); and his opinion his been followed by Sir 
James Wigram, V.-C. (s), who, however, partly grounded his 
dedsion upon the fact of the purchaser 
with the vendor to uphold the p r op erty ; but the authority 
of Taidijfe v. Sentgkan is now imdisputed. 


having covenanted 



Where, however, from the form of the transaction, or other 
dreumstancee, it appears tiiat the bond or covenant is inftet 
given in substitution for the conaideradon money, the lien is 
lost Thus, where an equity of redemption was spld in 
condderation of two anxmitiee, which woe granted and 
covenanted to be paid by a deed of even date with the oon« 
veyance, and the conveyance was expresMd to be made.by 
the mortgagor and mortgagee in oondderadon of the an- 
nuitiee having been so granted, and ol the mortgage debt 
having been paid by the purchaser, it was held, that the 


Ai vAtoh M* nfaM T. (hjr 
ftn; n BttT. nsi 1 Be a g 
SM| 

t») Oltd 1 Bra C. C 4sa 


^ ( 0 ) See IB W; I Sin. IMS 
belneUSbalU 
(S) JWntwSiwi a MVamHordf 
BIM. 4ST, 4S01 »«. 17a ' 

(r) 'Mt$m T. BMrr, I Ha lia 



riohtb of ymxxm ahb wbchabxe. ; 737 ^ 

* ** • ^ 

eireumatanoe of the eepanto dded being tfkeii eea^eeomity xiv. 
for ti^e eAnuitieSp end the moithia which the Qoceideretio& - ^ 
wis eiated in tiie Co&veyinoe» evidenced*en intenthm that 
«thero ahooU be no lieii (/X 


So, where a reverura waa edd in cfJnaideration of imme'* wa«tliar 
diate li& azmuitiee, which were eecurod by bond, Lord 
Eldon, looking to the nature of the estate, and the fact of 
a bond being taken, held, that there wee no lien: the an- 


nuitiee might all determine before tho reversion fell into 
poeaeaeion; and this, coupled with th^«&ct of the vendor 
talcing the bond, ehowed that he did qot intend tho lien to 
Bubeist (g): but there were special circumitances in this 
case, which showed an intention on the vendor^C part to 
rely merely on the personal security; and it cannot be (as 
it has sometimee been), regarded as an authority for Uie 
proposition that there can be no lien where the estate is 
sold in consideration of an annuity, secured by a bond or 
covenant (4). 


In a modem cas<^ where the contract was to sell in con- Uea mavod 
sideimtion of an annuity for three lives payable quarterly, 
and “ to be secured by bond,** it was held, that the land was ^*aot 
free; though the vendor was entitled to have the annuity 
secured by a bond, before he could be called on to convey 
the estate. The Court did not dispute the authority of 
WvnUr V. Lord Anoon; but considered that the terms of 
the ccmtract, and the carumstance that the existence of 
such an annuity aa a charge upon the property would have 
seriously interferkl with alienation, rebutted the general 

presumption (0* 

'WWe tiie {tarduMe>moiiej was payalide hy iasiali^ts, 

(/) Ptdma, l» ga. 9.M»,4th.dib 

40f; T. MaH, 1« Bw. (k) Bm Siy. V. * P. MB, 11th .a., 

m's ' . «d»ill4.d.,p«7«,aoto. 

r i | iM..K^ H wil W 1< (l)iMM.r.av^UBMr.ll«t 
TtKi:WrMd thi , 1 D* O. */«. BM, lad ••• asd oon^ 

«j| imliiA Mw MtN ea ddn jndiiDMt. ' 8n aln J>/h «i 

««t k 1?h. & T. & O^TCLi. A>mK S D* a. U. * 0. MB. 
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whieb were secnred by a eoDtempoitaeous bond, the Hen 
wtB not loet(/ii). - 

IiCHtl Eldon decided ({), that the &atui« of the traneaotios 
may show Uiat the lien is to sahaist as to part of the unpud" 
purchaae-money, but Aot as to the residue. 

a 

» 

And as taking a stibetantive and independent security 
destroys the lien, not by virtue of any tecbnical rule, but 
merely by indicating the intention of the vendor, the Hen 
may, notwithstanding the eecurity, be preserved, either by 
express agreement, br by any expressions negativing tibe 
presumable intraticd to abandon it (m); a g., a stipulation 
that the estate shall not be sold until the money is pmd, or 
unless with the consent of the vendor and the surety (n); 
or by parol evidence n^ativing such presumable inten* 
tion (o): and this, although such intention be collected 
from the terms in whidi the considention is stated on the 
&ee of the conveyance, and acknowledged in the indorsed 
receipt (o). And, on the other hand, the intention to 
abandon the Hen, in cases where only^a note or bond is 
taken, may be evidenoed by a parol exprw agreement (p); 
or' by expressions inconsistent with its continuance; a g., 
expressions referring to a re^e of the property before the 
time fixed for payment of the amount 4 ^ to the vendor (g); 
and the same would no doubt be the rule in a case where 
no security was taken. 

The lien is not lost by an unauthorised or improper pay^ 
ment to the vendor's agent (r). ^ • 

. Wbera ft vendor joined in a deed by which the pturehMcnr 

CbMi. V. CMii*, 81 Bwt. 846. (s) v. XHi, 16 Bwt. 8,6. 

UidtnA T. Sfwmnt, IS To. (,) 1 Bfn ft St. 44S. 
m ; 1 Wh. ft T. L. Ck 4lh «»., (,) 8 m A,ar(* ArH 10. ft J. 

sse. sss. 

Bm 4wtm T. Ww,, 6 Tm. (r) Fraft Bwt. 1,81 

(81 Md Mt RFSm v> Mmfiiin' S JW. 

(•) JDM 8 Boa ft P. 

181. 
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mortgaged tiie estate to a third party» who advanced part of 
the purehaae^monej/he» of coane» wia (o have, aa 
agaizLst such m^t^igeei zko liea tot tiie oapaid baIaDee.(t); 
so, where a vendor, without receiving the purchase^money, 
signed die conveyance for tiie pnipoae of enabling the pur¬ 
chaser to execute a'mortgage, he was bald to have no lien 
as against the inortgageo(0 : so, where, upon a pdrehase by 
trustees, the vendor, knowing the money to be trust money, 
signed the usual indoiaed receipt, but allowed part of it to 
remmn in the hands of one of the trustees without the 
knowledge of his oa-trustees, or cedaU^qm trud, he was 
held to have no lien (u). So, where if trustee purthasod 
on behalf of his cestui que trud, an^ the*recitals of the con¬ 
veyance difidosod the trust, and contained a statement that 
a sufficient portion of the trust funds had been called in to 
provide the purehase-monoy,for the whole of which there was 
an indorsed receipt, the real &ct being that part of tbe price 
was contributed by the trustee personally, and was secured 
by his bond and a deposit of tiie title deeds wiUi the vendor, 
it was held that the latter had no lien on the deeds for the 
balance due to him (x)^ 


And no lien will be assumed in fovour of parties who 
aie, by law, disqualified from holding such an interest in real 
estate (y). 

A vendor’s lien can be enforced only by suit in Equity; 
and he cannot, at the same time, sue in Equity, and bring 
an aorion at law upon any bond or other security which he 
may have taken for payment of the money: but if he fiul 
in one remedy he may resort to the other (z). 


Where prior to the S7 A 28 Yict c. 11? the vendor 
conveyed the estate to the purchaser, and took a re-con¬ 
veyance, by way of mortgage, for securing payment of 


(•) Otod V. » M Ui, M. 

(fi $miA % SfMif Mdr r. Mg, M Basr. lOr 
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part of the porohaao-mona;, liia liaii i^paared to raidar 

-the eecurity uniippeachable hy judgOMiii credit4ttB .the 

Sfl f^ . ptindifeaer.: but the validit^i aa agMittt eodi creditote, 

wW. of powere of s^e and leaung, and other spraal powen in, 

tile mortgage, probably depend^ upon tb^ haring been 
stipulated for, aa paxt of the agreement for sale, or if subse* 
quently tltercto, then prior to the judgments beooming a 
• charge. Even when Uie conveyance and mortgage were 
embodied in ibe same instrument, which in that case some* 
timee took Uie form of a covenant by the vendor to convey 
on payment of tbo ly-Unra, the validity bf the powera would 
seem to have depended upon either their having been pre* 
viously stipulated for as above suggested, or upon the fact of 
the vendor having taken them as part of his security without 
notice of tho judgments boing a charge on the land; which 
want of notice, if he camo to exercise the powers, ho could 
never conclusively prove A against an intending purchaser 
or lessee. The only safe course was to bargain in the original 
contact of sale for the insertion of the powers. 


Where a purchaser paid part of his purchase-money, and 
was let into poeaesaion, but took no conveyance, and the 
vendor obtained a decree for sale, it was held, that a pur¬ 
chaser under the decree was not compeHable to complete 
^.without the concurrence of the registered judgment creditors 
of the original purchaser, who were not {wrtiee to the suit, 
and whose judgments were ^or to the decree (a). 


VsEkdovhii &s 

clftfaslorttik- 

mkeUM 

♦ 

OtsneoB 

lOTJ. 


A vendor, having given the usual release in the body of 
the conveyance fc^ the puichaae-money, cannot bring an 
action for interest whidi, throuj^ an enor of eslculatiah, has 
been omitted to be paid (P ): but an aetim lies on an 10 U 
given for purchase-money .contemporaneously. wfUi. the 
execution of the conveyatios which, in the usud way,:^^teB 
payment and releases the purchaser (c); • 
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Whoro bbo onginal Wntod with .illegality, this ziv. 

is a defefioo to an action by the vendor , upon any secority V., 
which may have been given t9t the balance of the purohaae- 
, moQoy (<1). 

• s 

Wo haTo already seen that tiio vonilbr to a ndlway com** ymAcf'* te 
pany has no Uen for his unpaid pnrdiase-iuoiioy upon the 
moneya dopodted in Court under tho Lands Clanaea 
dation Act^(r): ho haB» howovor^ the ordinaiy vondor'e Uen ooinpaDy. 
upon the land takeoi in respect not only of unpaid pur* 
chase-money, hut Idso of compensation for consequential 
damage (/); unless such compensation is ^lie subject of a 
separate agreement between him and tlie company (p ); and 
notwithstanding that the r^way is actually made uid 
ready, or oven open, for trafiic, he ^y, in default oT pay¬ 
ment, obtain an order for sale of the land (A): but tho lien 
must bo first declared by a domee of the Court (t); and the 
fact of a deposit and bond having been made under the 85th 
section, docs not prejudice his Ucn for the exocss of the pur¬ 
chase and compensation moneys over the sum deposited (i). 

It would seem that bo cannot, upon an intcrloentory appUea* 
tion, restrmn the co m pany by injunction irom using the land ' 
for iiio purposes of their undeiiaking; except pcrhi^ where 
they are destre^ing the property, and inouiodiablo damage 
is likely to ensue (Q* but» in one case, where a decroe was 

(if) r. Brldga, S EL a B. Umti it Cb., t. B. 6 £q. 17, where 
648. As to Qkgel efwwBBUt^ Mi (he Ucn wm enfcoon] 4S”^Dft (he 
tiyypS, p. die. kreeei ol (be ptsTchrefug enapin^, 

(€) ru$9i^p.nt m n'etttr y. Wm, 4c, A Cb. 

(j) ire£Nr y. Were geOten,eni 

A Cb., I4 Br l Eq. W ; (f) PtH t. NohJiamptoH and Ban- 

S 6 BesY. 62. hicrjr /s. A Ch, I 4 . A 8 Eq. 100; 

' te/«ct ' Y. We A (Ss L. A 

* (A) IMMtm iMd S Ch. Ap. 414, nirndag YM J., 

.nearly Vh. A Cb.| S C9L Ap. A U. S Eq. 669 $ y. Btafbrd 

ifiO { Wadtr v» aad and UtiaaMr A (IC, 1* A 19 Sq. 

iapadt m ; sad eee Onree r. Ae 
where (be IhQ.^ l t rtB s rt y opreed A (A, A A l Gh. Ap, 694, mhm 
ler pvbtte «na V'‘ ‘ ^ , *. on eppeel sa ordre eS (he IL A 

a«rM mf dimnktaa, Tomr, A A? sad Jerf 

reid 166 ^ .WsrfiiAr V. JM A. Ommia$ % OpM PMm A Cb^ 
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tnun or convETAifCB ow BitAm* 

ClgjMV. nude against the company -for specific perfonntace of the 

- oontract, and for payment of .the parchase-money within a 

limits period, leave was granted^^ the plaintiff to apply for 

an iiynncti<» in defanlt of payment (m): and it seems clear' 

that m such a case t^ landowner is ontiUed to have a re¬ 
ceiver apppintod (n). 

^0 lion does not extend to the costs of the arbitration 
under which tfio price has been ascertMned (o); and it has 
^ held that on a sale to a public company in comddeim- 
bon of a yearly reiU^haigc, the vendor has no lien Q>); tho 
ground of tho .decision being tliat in such a case it cannot 
be supposed to have boon* tho intention of the parties that 
the vendor was to reserve to himself a right at some ftiture 
time to enter and destroy a public work, if the annual rent 
should iall into aireai* (j). 


f2.) Whether the vtmJor luu any ivmedy if the etiute hae 
been sold <U an undervalue,^ inhre has been conveyed 
than iws intended. 

“"''"y^nco. has no remedy, if tlie pro- 
to be. as respects either quantity or quality, 
•xtator “<wo valuable than was imagined: for instance, where tiio 
residue of a lease, of which twenty yearn were in foot un- 
expired, was sold under the impression that only eight yean 
were to rim, and the price was fixed on that supposition, 
the vendors, although trustees, wore held bound by the eon- 
veyanco: Lord Cottenham, in afliming the decree of V.<J, 
K. Bruce dismissing the vendoi^s bill, oheerved, « Suppose a 


1^ Be 11 Sq. 665, wlikh n tU» pdal 

Men to be bow orer-raled, 

(») 8i«Up 9f Wiaekattr v. 
TMt Cb., L. H 5 Bq. 17* 

(n) Bidiof ^ rMMr V. MU 

Ws Mmilmmpkn smI Aiitwry /■. t, 
Ck, lAtw tofMr, Zh 

Mm Is bsn ks4 im tebt up«s 


" w,e|qwuwa«t of 

s Miw tsalMl • n&vev oocopniv. 

80 * « vkt. 0. u7, ■. 4, si a as 
Viet«. 78. :• 

W Art Amr* v. 
vsssoteA ft, L. a, 1# a,, sti 

t/) ^ V. Mm 

(i)Aiia 
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|)Arty proposed to eeU a describing it sa 'ill my farm 
df SOO and the price was fixed on that eupposition; 
but it afterwards turned but to be 250 aefts, oould he afteiv 
^wards como and ask for a rensonveyMCO of the fann or 
payment of the difference ? Clearly not; tho only equity 
being that the thing turns out tuoro vsloablo than cither of 
the parties suppoacd. And whether the additional value 
consists in a longer term or huger aciesgo is immaterial ” {r). 


Hot, where several persons have joined in conveying an 
estate to a purebasef for a full consideia^n, can one of them 
be afterwards heard to say that ho wat^ under a misappre¬ 
hension as to tho extent of his interest in the pioporty («). 
In one ease where a woman, who had a life interest settled 
to her sepamto use, joined witli her supposed liusliand (who 
was in fact married to another woman) In assigning it to a 
purchaser, she was hold bound by tho assignment (/): but in 
this case it is difficult to see how any fair question could bo 
laised; since the woman assigned tho property not qud a 
feme covert, but as being, in regard thereto, a feme solo, in 
contemplation of a court of equity 


And, in the abeence of express qualifying wonW, it will bo 
presumed that each convoying paiiy intondod to paw all hU 
different rights and iatoreat In the property. But in one 
case {u)f where a vendor was beneficially interostod in one 
share, and was also trustee of another share, it was held by 
the House Lords that the purthsser did not acquire the 
legal estate in the latter share, nbtwiUifitanding that the 
cedm gw trust jmned in the c<mvejmnce for the purpose of 
passing the beneficial interest; but this decision has been 
univeraally disapproved ( 9 ). < 

(r) okm V. wm8ko^,i n.mt n. a mi 

1 Ds G. a Bffi. la / (0 Stmyt v. Aorr, S Uyl k K% 

($) MMm w. ITirM «r JM2, I 101 
JOk, I; JVMW a (kkm^ IT.* (a) r. Oarpmkr, t Dov, k 

0. miifsUii ?: 1 Olassi 

Ks M; Asmi t. Vawa Ki7» 

uAm tin fftew v. Jar. SIS; 81^. ria 
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Epp£cr Of coimcTAKCS ok beutivis 


And yrhm the owner of m eBtato has eold and oonToj^od 

-it in ecneidoraiion of the pnrohaao^money. boisgi at hia 

request pud to atiilrd persoa^heoannot afterwards^p^aob 
tho sale upon the groond of Boch person having exerdsed 
imdne influenco over him ^^xlnle 88 he eai^ dearly the* 
purchaser with a $tess^frauduleot knowledge of such bein^ 
thotaso (jfi. 


AU(4r,u^ But tho above casos must be distinguislicd fiom those > 
CSmioS* ^ore the eonvoyaneo» by mistakei oomprisos moro than. 

fitter party intended to ded with ($)\ as where, upon a 
contact for sdo o( farm A., the conveyaneo by mistake 
indudee lands parcel of/arm or where tho plan on the 

deod comprises more land than was intended to bo oon* 
veyed (a ); or whoro the words of ^veyance aro more oom- 
prehensivo than the redtab as to the * property to bo 
conveyed ( 2 i); or where a clause is acddentally inserted in 
the deed contrary to the agreement (r): and if, in any other 
reepeei, the deed £siW to carry out that which is proved to 
have been tho common intention of all material parties, a 
C<mt of Equity will rectify the error (rQ ; but the mistake 
must, as a rule, ho mutual (e), and must bo cloarly 
proved (/); and the extent of the proposed altoration 
diould be ascertained by evidonee contemporaneous with, or 
anterior to, the deed ( 17 ). » 


(y) Sm aed ooaSdOT JUaeiAs t. 
eisrk IS BeST. 6S5,601. 

(«> ry«r V. AvrviMS i 
Ftaoh, SO ; TAonct t. I IMek. 

SOI} Me S4naumt y. BnmJtp,Tai^ 
a B. 41 ; irof^eCM y. 

S MyL a a atu ; MoHimfT 

T. a Pra. a w. sea. 

(•) ITvrrii y. ftppmllf B. S 
Bq.1- 

(4) Jmtur y. /r «•«> B. 1 Eq. 
S611 sad wmTJtoeU t. lord £m§h^ 
lM,tK.aX7Sa 

M T. MU itmk k. t M ISO. 

W V. ^ tS 3my. m. 

(t) Mmi 4 V M 

ifa Msq r, io B«sr. 4SU bol we ^ 


rord T. Frmald, iK, 445; sad mo 
ItmrU T. Ptp p t r dlf X 4 B. 5 Bq, 
wban the Omt re Mia e d the TMdor^i 
emr, gMag the pnrftnMi the opdoo 
qI denihrfaf the panihtM; m# toe 
Slpcmt^ SpitiU, Xfc B IS Bq. 4S7, 
vbve efMr the time yihiA hid. 
eli^Md the Court dedined to leetffj 
the deed, but gate the yliiattf (the 
penbiMi) the tytfaa el dinWag 
hk bO vtthnit eegti^ K the detediati 
weald aot notify the deed. 

(/) ITargak qr t. JTw- 

fiiitqfaMdeatX.4Cr. TIU 

<y) M ^ JM^ y. %r 

JMHNg^ 10 Bmv. 401 (lad lii ITS* 
hfans#, ygWSa f Jw. H. a 400» 
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lo ft mcdom ftt Lftv, where A.\ sekcd ia &c of 
aa Widiyidod ftioiety of ft mongnige, and having a lease of the 
0 ^A maSety iHth a covenant Sa to aaeigfl withont Ueeneo^ 
ftiler pedting that he was seised in fee of the entirety, 
granted to B., by way of mortgage, dl his estate and interest 
in the messuage, and by tho same deed Assigned other lease* 
bold property of which he was possessed, it was held that 
only tho moiety of which he was seised in feo passed tho 
deed (A). Stress was laid on the fact that tho deed was only 
a security for a debt, and not an absolute purchase; but the 
only sufficient ground, if it be one, for U^e dedsion was that 
if the leasehold moiety had been held pass tliere would 
have been a forfeitmo. No doubt* the Uct of part of the 
messuage being held under a lease was overlooked, and it 
was tKe intention of both parries riiat tho whole should be 
included in the deed. The covenant in the lease was against 
assignment only; and if tho question had come before a 
Court of Equity, the mortgagee would probably have been 
entitled to require an underlease. 

> The difference between cases where the conveyance is rec¬ 
tified on the ground of mistake, and cases where Uie vendor 
has no remedy for his own mistake in the conveyance as to 
the quantity or quality of the estate is this, viz., that in the 
former the parties never intended to deal with the property 
which is conveyed; while, in the latter (t), the vendors do 
intend to sell all their remaining interest in the property, but 
by their own mistake they misdescribe what that interest 
is (A): so, in the case put 1^ Lord Cottenham,.the vendor 
would really intend to sell the entire farm, and the only mis¬ 
take would be as to tiie quantity. We may here remaric,that 
at Law, evidence cannot* be received to contradict the con¬ 
veyance hy showing timt pr<^ierty, which would, primd/aefr, 
pass under general words, was not intended to be included in 
the purchase 


(jk) Frmiii r. Mitdm, X4 A t 
0. P. Sift 

(OOUf. lOMhri I Pk Isa 
(S) 9 pa. 141 1 sad ns Bzzihi t, 

VOli 11. 


t i£m. a 0. ira 

• (I) pm a Bmiom ?• YTcSrer, 4 

Pn. a i>sY. no. 
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EFFECT OF CO^TFETAHCE OE RELITCTB 


Ch^Xiy. 

8 wt 1 


cbi>ir»n4y b» 
not boundi 
7^4 third 
lauilos. 


Bot» although a coUTejuig part; may be bound by his 
own mistake as between him^ and the gnlntol, he may 
7 ^^ pur- ' bo not so b6un<f thoreby Se between Limself and otiiar 
parties to the asauranee.(m). In one ease, where Ibv. 
plan on tho eonvojance eompriaed more land than the 
vendor landed to* convey, the Oouii in a suit by the 
vendor to rectify tho deed, gave the purehaeer the option of 
having the contract annulled, or of tho conveyance in . 
•the form which the vendor intended; and this decision was • 
rcste<l on the grotnul that whoio tho parties can bo placed in, 
the same position,^ if no contract ha<f been executed, tho 
Court will interfeiv, provided tho party a^^ieved oomee 
speedily foi* rodrc88(iv):«bat, after conveyance, the parties . 
can seldom bo restored to their original position; and it 
would socin the soundor 'doctiino that, in such a OSM, 'no 
itlief should bo granted, unless both parties have participaV>d 
in tho error. In the case just cited the purchaser appears to' 
have been not altogether free from blame (o); and it cannot 
be ti^^atxled as an authority for tho proposition that thS 
Court will, to tho^projudico of an innocent purchaser, lebtlfy 
a oonvoyanco mondy on the ground of the vendoi'^s mistake. 


Ortf TBukc 
lo flxtngprico 
rely on por- 
chMtr’•iB^o^ 
ns^tja 


If, however, the vendor, in fixing the price, have alto^ 
gotlior relied upon infuniiaiten furnished to liiui by tho 
purcliaeor, imd sucli information tunif.out to have been (even 
unintentionally) inatcvially incorrect, this may* entitle the 
vendor, even after convoyanco, to relief in ^uity (p). 


9 


Or if pttrebM 
wen ebn&dtf* 
value trem 
veiwlor igB^ 
not of Mt 
ge, 


And relief ahfo been afforded, where a purdiaser 
knowingly 6htaincd, for ait inadequate conaidoration, a mir 
veyance from a vendor in humble orcumstancea and ignorant 
of his ri^t3(rj); and, in other cases,, where Advantage )ias 
been taken of tho vendor’s distn^ to procure an ni^r 

<») See Uarrj/maa v. CWfiJu, IS (•) Eaebper^ heS to pap hft ows 
Bmt.IL 

^ (a) ▼. 1 ,. & S Eq. 

the ms .ftot dkmw e d 

MB thM aooths efl« the ssoea-^ 

Iktt ot tbe eoavsyaaoei sad MS 
AfeesM T. afMe, L & 18 Bq. 417, 
sad P* 


* ' ♦ 


ifi Cftr fm nd . V. Powis, IX 
169 i 10 Bean ^ 
tfl) JMm ▼; 1 Bm <1 a 

IM t wo emm V. PwkiM^ d saa. 
t70| ted T. II 
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b^giun (V). And where ft pereoQ mo well k&ew tiio raluo 

ot-ike pTopBriyf obfa^flyed. fMn a young man, ft<^e(nBinoD _ 

eidkr, ktelj eome ashore, ftni*muoh pfcfad. fer^money, an 
»e^to fyf ft groaalj inadequate priee, tbo Cour^ even aft 
against the deTieeea of the pardiaaer^ appointed a receiver ^ 
before the bearing (a). , 

• It was laid dowd by: Lord Langdale(0> that a man who ^Oineni 
in distreaa may nevertheless contract; and if, being in ** 
ilUtroes, be proouro other persona to consent to an agreemont 
which he would no^ himself have reciucftctl or consented to 
|f ho had not been in distroes, and affeiwaids HuceeasfuUy 
.urgos and obtains the perfonuan^ of \hat agroemont, and, 
aftei* that, acquiesces for a length of time in the performance 
•iritheut any notice of dissatisfaction or complaint, he is not 
entitled to set aside the transactimi on tho mere ground of 
his poverty or diatreas, in tho absence of any deception or 

y 

fraud proved to have been practised on him. 


- Wo shall bercaflor see (u), that, upon the purchase of an of 

e ^ y» » r r couiUiimticiii, 

estate in possession, end where no fiduciary relation exists » gesvrU 
l>ctwecn tho parties ((c), mere inadequacy of consideration, 
unless shown to be the result of fraud, surprise, misTupro^ o«v«jmao«. 
sentation (y), or improper concealment on the part of tho 
purchaser, will bo no defence even to a suit fui^ specific per- 
fotmance, unloas the inadequacy bo so groat as in itself to Gar¬ 
nish evidence of fraud (a): and a caao sufiicient as a defence 
to a suit for q)ccific performance may be insufficient to enable 
the vendor to rescind tho contiact after convoyaneo (<i). 


<r) Bm yicktu V. X 499 M, 14 V«L 
SIS, sail jr«rr«a s Sca. 

a U m, 4Ui Wood T. AArtg, s 
>iUj<L ai7 1 Gordom r/ Cravford, 
dMd'ftoft S7a 8 w Como a U- 
ioortk^ a H. L. C. 74% 
i^^OiOwtll a WMm, 4r«Or 880; 
Mt Farmfr t. Foomwf 1 A. L» CL 
784, vksn the voilpr mt SmT ind 

lip mdv amBiSuoM 
NM ITM f rfMtd '' 

yin a U mio H^ n 

Bssv., 84a . 4 * . 

(•)/VN, cK xyni 


<c) UarritoH v. H. U CiL 

4811 IkntOH V. Donntr, 88 Besr. 888. 

(jr) Sec PifUu V. Lo 0 Sfon, 14 Yea * 
8 I 81 Ftgodt a i^gt, 8 Ha 8881 I 
a 0. 660; eai Me 

gtrfk a nVeriaft H IL 18 Eq. 8^, . 

whtfi fthhflBgb the adiic4M7 rdettem 
WM not ertebSebed, the coafiwetMc 
vac m 4 idde for miBeprMentilhim 
M Bee Am a Gcfdom, 11 Beav 
Dntigkt<Smtct% 1 Ileam 
I 8 S I f^T. r«tM, & 6 ca, A^ 

m. 

(fl)BM Btw* 841; Vifftn a Kv, 

S 8 
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And ii Hab been held that/where both parties a^ tiie time 
of tiie ccmira^ are equally in the dark as to the value of 
^ the pit^iijr, (aa where the aale waa of an allotmeiit under 
an Incloeore Act, which had not yet been set out^) mere^ 
inadequacy of consideration is no defeilee to a suit for 
apedfio peifonuance (b): but the inadequacy znigbti it ie 
conceived^ bo so gross as to take a case out of the genera] 

r y » 9 

rulo. 


A distinction has been made between caeoe where the con- 
Mcuridcntko. Bideration is for a et^ed sum, and where ft is for an uncertain 
amount, as, a gb, a life annuity. In the latter class of cases, 
it has been thought that while the contimct is executory, the 
* Court will entertain the question of the adequa^ ix the 
conaideiatioD: but it seenft doubtful whether thu distinction 
Is sustainable. In all the cases where a contract for sale in 
consideration of an annuity, or other uncertidn payment, has 
been set aside, there appears to have been some other ground 
for relief besides mere inadequacy of conaidoration; as, s. 
fraud or undue influence (c). 


Wist q( Bff^ 

UmkruMl 

idvioi. 


The non-employment of a soUcitor on the vendor’s behalf 
will not make a sale for undervalue impeachable,^ if tho 
vendor were fully aware of the nature of Uie transaction (d). 
Thus, where tho consideration was a{>royi8ion of boaaxl a^d 
lodging for the vendor, a bed-ridden <dd men, during tho 
rest of his liie, and he refused all professional advice, and 
delibera^y pressed the sale upon the purchaser, the trans¬ 
action was upheld, notwithstanding the inadequacy of i^he 
conridetwUon (e): but a purchase from a pom* sick man. 


S CL a 7.645: PtBffrrd r, 

4 Ba 546; iMmy % PL 

. 4S51 Wide T. Oibmmy 1 H. L. Ga 

^7 ; TUdb T. 4 Dr. SSI. 

Lttd mSoa mm» to Live witmtilual 
a di tof k t m Odtt ▼« fW- 

:sB6|4e^ S .V^ m li to • ttfe. 
^itotoBMto ^ ilto nnailditica fa too 
ocnt^ y iaoa m* Oihom w Jfainff, % 
T.ao.ao.iMi n0Mf.g4f«M, 
U 4 0.,i Scf. 47,65 j 4Mmmt % 


ff999\ 1 Dra 510,580, 58«. 

im. 1 ma a a 158, iltod 
5 Vet. SI ; jiao ibo Bmtniati a 

(«) Boa IMm a Cbopjr, 5 If y. 4 
O. VO; Vifaiffaj f. JHethmn; 7 
a 557t tad rjfi CL 

XVltt 

(S) AtoMi V. Omi, 8 & L Ca 
4ai|51H0.1f.4a 484. 
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shortly before his deaths in eOnridemtiop of a weekly ziv. 
payment under dienmka&eet ^ pred^taticHi, ^ 

witho^f proper protection, Was set aside (/). SO| alM, a 
, ptirchase hf a solicitor of an equity of re^mpUon fiom a ' 
day labourer without legal adFiee, where the fikirnees of the 
transaction* was not proved hj Uie puithaser (g), 8 o> also, a 
purchase firom a poor aged woman, without ^rofescdonal 
assistance, whd bdieved that she could not, though tho*' 
purchaser knew tiiat she could, make a good title (4). 80 i 
also, where the consideration was an inadequate weekly 
payment, and the Condor, an old and tinfirm woman; was 
igno^nt of the value of the property, and had no profcauonal 
advice (t). So, also, where the vendor had no knowledge of 
the prdperty or its vahte; nor any Iq^al advice, but relying 
on the representations of A., the agent of a former owner, 
conveyed the property to A's datighter for an ina 4 equato 
price (k). 


But until the Statute SI Viet c. 4, wbidi wo shall presently 
Dutioo, there was a well-recognised distinction between sales 
of estates in possession and estates in reversion: and on sales 
of the latter deeeription, if effected hy private contiact, mere 
inadequacy of conaideration ^uld enable the Court to decree 
a reconveyance: and the onus probun^Ii did not, as in 
ordinary cases, rest with the plaintiff seeking to impeach 
the sale, but*with the defendant who upheld it (Q; except, 
where the vendor himself fixed the price 


DlirtlDetlofi lb 
OMM of nwr- 
floCkif^ 
laterwto. 


OimgyUntii 
wii^ dUUUly, 
QB pvdiMnv 
Sio0pi whwb 
▼nSor fixod 
ftto (rice. 


^And the rule wbm held to apply equally wheiu the trans- rule h»* 
a^ion was a mortgage or charge, ud not an absolute sale (n); {£lrt 




(/) eVori* r, SI Bmt. 60 ; 

I9) Ife Hi S Cb. Ap. 

646. 

(l) SmMtf r i ?« $6 6«sv. 
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(0 AOw r. irwS, >i Psftv. 419 ; 
aid. m sppM), 19 Jw. JT. 6.691. 


946; Gotdnd w, 2k Fmi^ 17 Vw., 
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(A) AjrpviS f, IfisHsa. I* B. )9, . 9441 Tottttiimm t. Orm, St I« J, 
Bq. S9a. Ch. 901* 

(I) CW<9 V. 9 7«. 
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CW ZIV. a&d it was not material, that the revemoncr waa of mature 
age, and folly cogmaant of dm natore aod e&ctof the tiwuh 
a^n(o) ; dot was It necenaty for him to ahow ihat at the 
dmo ho was in pccimiaty distroaa (}/); and, notwithstanding ^ 
the moot perfect bmti fide*, the tianaaction might be set 
aaido, unleas full valfle waa given (f). 


reOi an ro« 
venJcman 

nW. 


The reliof waa afTonleil where a part of the piDperty 
was in poeeesaion and the bulk was reveraionaiy (v): in one 
caao, where tho value of the property in poabeaaion was 
ISSll , and of that in reveiaion only S18/*i the purdiaae waa 
neverthelesb set amfle for undervalue (a); but tho rule did 
not apply whore tho\onant for life concurred with the immc- 
diatc rovorsioner, ho that die sale was, in effect, of an celato 
in possession (f ); nor wliure the sale was made by a vendor 
ontidod to what was Mibstantially, an estate in poMessiou, 
And to tho ultituatc rovordon, subjoct only to an intervoning 
life estate (a); nor whoi>» tho contract waa 011101 * 0(1 into 
between a tenant and tho person entidod to tho ivvcnnon 
and to the ronta during tho tonu («); nor whoio tho trans* 
action was in tho nature of a family arraageioent (y); noc 
where the sale was of a life estate in poesossion, sulgoct 
to I'ent^harges which aliHorbcfl nearly the whole of the 
'income (e). 


Whtn The i*eIiof was more sparingly aifoitled whore Uio rewndon 

subject to an oliuost incalculable contingenc}’; as where 
it waa expectant on the death, without issue, of a tenant for 
life aged rixty-thico and unmarried {a) t but the fact that the 
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(p) ** Smith, tAi tupr^l 
( 9 ) SL Alhfn V. J/ardiM*f, 97 Boat. 

ll \ j U tt f % BfiUrU, S8 B«ST. 107 S 

CM •!» Wter t. ^ndthme, 90 B«r. 

101 . 

<f) Icnf fiBTtmm t. * npf^, 4 

flfaalM. 

<c>iVWS r. An^ $$ Bmr. 
0 Jar. K. & lOMi M. 10, 

(1) nw V. $ MmAI 417; 


CM CWU ▼. Jttrrttioit/, S lira. 4 W, 
100; «bd aaOerv^ r. JScii cf 
cents, 14 Jw. Tea, V.C. K. & 

(«) IKcrAc r. CWStf, 7 Biift 41^ 
Sfvtt T. JMcr, 1 Moa 40a 
{$) S>imt r. Sumi/mik, 1 J* * 0 . 
484. . 

(0 ir<Mr L. B. 9 09. 

A(k ua 

(«) Mw r.-Au, I Bm a Ki 
niimimWUMtl BimOcs, 
^Idl 4 Itaa tOl; sad Skmmi t. 
JW4<N,l,VoaaM. 101 , 



BT0HT3 0? YSKDOB im PTBCSABRn. 


751 


reveraion was depsndstti yxpctL 4)(«tittgsndes» wbieh eould 
not bs nrAmititil bjr adtasriss^ idisyo tho pmduwr 

from ihs^irdsa of showing thit fdU tsIoS was given (6). 


And tho relief was afforded, as well to the mei'e ownors 
of revenioDaiy intmsts (p), as to l&irs or devisees in 
remainder (<J) dealing with their expectancies; afthough an 
extraordinary protection was afforded to the latter classes of 
vendon (f). A distinction would, bowoveri probably have 
been drawn between tiie owner of a reversion by 

dosoent, doviao, or feUletneni, and oiijr who barl himself 
acquired it by ordinaiy sale and purcha^. , 


9 

And whero a person bought a revormon, at a gross utifler* 
value, from an heir in distrossod cireniuHtancce, An<l i*e sold it 
at a large proflt to a sub^purehasci' wlio hod full notice of 
the onginal fraud, and tho rover^tuncr, Wing Htill in dlstitSH, 
wuH induced, by tho original purclituH.*!*, to juiu iu ani^eou- 
flrui tho i*e-8alo, and to conctir in suffering i^voriva winch 
were necessary to perfect the title, but nothing was prud or 
secured to him as a eonaidei'ation for sucli concuiTonce, tho 
transaction was sot snde as against the sub*ptirchAKor, on 
i^e-payment of the price paid on tho iirst purchase* (/): but 
the case would have boon different if iH\c siil>-ptirchfts(*r had 
had no notice of tlie original fraud, oven althougl) lu* might 
not liavc acquired tho legal estate (</). 


(&) JW6oC V. StfwifiM, lJo» a H. 
484; rUcL VfUnthy. 

V. No. S4X M. Q. SO Jolr, 1S7S, 
elicTo Um Mtoirr eit* 

mHtod Utefc the otnUugw^ wm Ift* 
caUcaaUbU, and (benl* wm ail odds; 

MO AirnardUhn ▼. Lhffoodt S 
AUc. 183, laSs Aidi9 r, OmjAtO, 4 
B»r. 401 ; 5 ICjV 

a a'sros soc/ub t. aoOAb, x mm. 
ap. 604; IfoodTAlt V. ifa, 1 H. a 
J. 78; Bof. S77. yite wd u, 
vtoi de^tsf a AM pawe, 
etid sat bS TipnMaarfbsr MpSMti 
'•oUcltM%aa iMnUfB,S 

Dm. a w. isa 


(<; /Tfifduit ikfiitt, a It a M. 

S8; norOte v. TFatem, 8 k K. 
880; y. CViivr, 8 XTjl k V, 
S70; Sk/tfojca \ , Ihprne, S Cull. 100; 
•M Sevdf V. TTallcf, IS tTur. 1041. 

(rf) 8 m JiklworrU v. L*tri^ 3 Do G. 

U. a G. 87. 

(«) fT^onm T. Ifcid<, 3 Yen. 131; 
CUr T. (JitAons, 8 T. Wmw wo 3D0 i 
Boa i ^<*27 Atf irrjr, 1 Sn. a U. 
371. 

(/I A 14/t f. 4 Baer. 4011 

iad MO Ki(yj v. /kmy, I Bm. k G. 
171 1 H. 837 ; IVrMt r. 
FeMEwplMiv 3 Jv.«K. a 830. 

. (r) Boo V. 8 PiQ. a 


Chop. XIV. 
Stott 


a 

BotUfdroa 
lovowEMot 
fOTMrieu M 
woUmIo 

2f“‘- 


neiMAfftfiaod 
tgolnot ruH. 
purchMcrvlUi 
uoilce, nut* 

ihdunUry mth 
flnufliinn hy * 
romHiemur. 
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Chap. XIV. It was laid down by tlia Coart, in darading a modon 
ease (4), lint, that this extraordinary proteetioif nnst be 
with^wn from the heir," if it shall appear that the tmna- 
action was known to the fiMJbcr or other penon standing in« 
loco —the person^ for •Mmplo, from whom the 

Bucoemionii was enttrtainedp or after whom tho revemonaiy 
intorest ww to become vested in poeieBSion,—even although 
« anob parent or other penon took no active part in the nego* 
iiatioDp provided the tranBaction was hot opposed hy him, 
and so earriod through in spite of him. SeeOndly, that if 
the heir dies off from tho transaction, <nd becomes opposed 
to him with w|iom has been dealing, and repudiates tb^ 
old baigain, he must noty in any respeot, act upon it so as. to 
alter the situation of the other party, or his pn^rty; at 
least, that if he does so, the proof lies upon him of showing 
that he did so under the continuing pressure of the same 
distress Which gave pse to the original dealing/' 



toiCSi, 
Lwnirti* Mid 
V. a Wood*! 
wtamaOU 
Umnos* 


The first of these propositions has been criUcised by Lord 
St. Leonards, on the ground that the equity is that of the 
son, not of the parent: and in a modem case V.-C. Wood con- 
udered its meaning to be, that where the heir deab not 
behind the back of his father, but with his sanction and 


assistance, be has all toe protection which his father can give 
him, and is not entitled to the same selief as if the contract 
had been entered into without such parental' protection (i). 
•As to the second (ff toe above pr^osltiona, Ix>rd Si Leonards 
has observed, toat witoout toe concluding qualification it 
tould not safely be acted upon (1). 


Family sa Family arrangements are exempt from the strict rules 
applicable to eases between ordinary ■ vendors and pmv 



W. so j SSI loo s m ew wy v. MsH <f 

ns aa&mmdsi 

'jMf, Slmtmm ?• Nftmham, 17 Jtir« 

MO; bet M mlH, yrbftn Ito 
ItWW k SB »y duhl o Am Si sssKn^ 
CbsM%!A^,U Bear. Ida 
hmom, Asrwtnl ▼« ITmaA, t fwn y. 
ir, SrittS, Ibh-SecHoa vM 


iiaUfWTSlto XmU Cnnworta. 

(A) iUyikK. 

■s•^47i:f ' 

A a. 

£Mi|*^lilksd.Ap|i. 


'*,« ,1'. r 

e ‘ 
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chwera (Q; aod a tnoMction tbts uturs between &tber ziv. 

(temait ^ lift) ud e<A (teoent m UU) does act fall withm __ 

fee exeeptional role which wtfire noweonridering (m). Bat 
^Bttob anangementa are jaett7 regarded wife jealcnuy fee 
Coort (n) I especially when entered into shortly after the 
childattains migorityi or when fee paretA derives considerable 
benefit (o). At the sAine time, if there is no misrepresentation 
or suppression (/>}, ^ad fee transactaon is in fee naiuro of a • 
la-sottleniont for fee common good of the family (7), it 
will be supported, notwithstanding fee oxerciso of parental 
influence (1*), or fee turn-employment of an independent pia- 
fussional adviser (e). Nor is it necessaty in order to support 
such an arrangement, feat it shoold bo a coaipromise of 
doubtful or disputed rights; feo proservation of fee ostate 
may bo a sufficient motive: and, in such casos, fee Court 
does not minutely weigh fee qmntav^ of the consideta- 
tiun (f). But fee transaction must be strictly a family 
anangomont: feus, where a tenant for lifo purchased from 
his nophow fee revenion in fee family estate, without any * 

4 

(/) TmUdl V. TmiM, Tm k DimMe, I IW. M ; Btrdtt t. 

IL 1,18 : m Jkfff t. Dmf, 8 Ha Dvwa, 11 Jsr. N. 8. S8i. 

280 1 Il9¥9kt>n y. Lm, I J«. N. B. (•) TiotdM y. Mdelt, Kid IM* 

862 { ••• cMw ol mh mytsgtmmU ta t. ffoghin, «ir^rS; Kid wm 
beiflg mi «^da A sr y y, S to i y i , IS Wri$kt v. VnJtrffmJc, I Zi 4 Ja 
Boer. S2S ; y. 1S 8 Bo O. K. 4 0.183; Tonwr r, 

16 Boer. f78 ; Lmftm t. Vmupkn, Mhu, B IL 7 CK Ap. 829. 

18 Boer. 87 ; Burg t. OpiwiiUtii, 96 («) Wriffkt r. Vmtdirptcnk IVncr 

Boot. 69A ' r« Coilfm, M mprA; Ximfmu ▼. 

<k) Boo BiHamf r. S^nt, 9 Ft. AoU«e, L. £. 10 Ch. Ap. 14 
495 } Lmd Aldbmm^ v. trp^ 7 CL (p) Onfnitmd r. ^momoA 9 Bo 
4 r. 486 1 Cih r. BmiMl, 9 (4. Ja 4 8. 98; Amh r. Lord 
Diu 4 yf. 166. Bm iko) So ifoKjm, tA 871 
foady oiroiigiMWia s—iHy, Aope* .(f) Baker t. BraJIift 7 Bo (4. M. 

Ks ▼. Avyf'&m, 1 Aft. 9 : 9 w£. 4 4 G» 597 ; Tafho^ r. 5eat(/Mt, 1 

T. L. a 894; Smkr.NefA^ 1 K. 4 Ja 48f. 

671684; Farmer ?. 1 S. 1* Hurbfip r. 9 Jtm 

CX794I tad Feme y.Fwm'T CL 4 N. A. 794; 91 Boor. 259; mo too 
7. 979; IToBm't.. WeBwf, 9 Dr. YTat^ r. (»66oo, 1 Gift 401. 

4 Wor. 46A 479) IToHly r. tfeilSjr, ( 0 ) /eaaer ▼. /mmt, 9 Bo G» 

9Bm.4 V. 6 O 9 ; ato44r.7/iiMK6r^ 7.4Xa85a 

8 Mio. 4 0. 651 ^ Mer V. Br^, (0 TPf»oM r. WiMm, 9 Br. 4 

9 Bia40. 511 1 m wood 96 L. 7. ^ Bm, ITS; aAmod R. I CSt A^ 

Qv 7; 7 BeO. X. 4 Q. 697 ( Head 991 

f. Mir, Aohao.* 586) BimMe y. 
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BFFKCT OF COKVSTi^CB OK RBLATTVB 

jmviucm for its ro^MUUntfn^ the esse wee held to fiUl 
ifithin the geaend rule as to Hvenionaiy in(k«eti (u). 
There oiight, however, to l^e so azmeceMry delay in 
leaking to set aside auch a traaaaction (x). , 


ot 

Mb 

bow 



nie qaaation of afleqoaey of eosxiieniicai must be deter* 
mined wit& referehee to eireumatances as existing at the date 
of the contract, and not to subsequent events (y). It was 
formerly held (a) suffident to avoid the sale of a reversionaty 
interest, that the price paid was not the estimated value 
aoeor^ng to the tables used by actuMee; but subsequent 
decisions and fiuthoritiee established the more roaaonablc 
doctrine, that the lusTkct value, (which is gonerally about 
two-thirds of the estimated v^uo (if),) was alone to be re¬ 
garded (Ip) : anil, on a Itm/t sale by auction, under 
drcumstances calculateil to insuio a fair sale, its result was 
considered in itaelf to fix the market value (r): so, on a sale 
by private contract, the drcumstance of the bargain having 
been declined by vaiious parties (iQ, or of' the property 
having been >*alued by euinpotent parties (e), was material. 
In one case, whore the market value appeared to have been 
rather better tlian lOOO/., and the price paid was 1700/., tlie 


(«) rbAol V. StaMi/9Hh ,) Jo. a IL 

4S41 In tbla cmo uim 

rwwitkmant by «U1, Ini It 
f«m«d BO put of tbo ounridoiBtkn. 

ifi) 8m Ttmef v. CV/bu, I. B. 7 
Cb. Ap. SS9; Mid compoi* A’an/imi 
T» AMtey Ii. B. 10 Vh, Ap. lA 
Bsdw tbo tfroQifis^noco i oonrfdcnUo 
Ubo wm nDowod 

(p> OMud T. Ih Farto. 17 Vm. 

10$ noosUf T. Kooatp. s H. a Tw. 

S14: DBtml loro and atfeetton mar, 
it sppMn, tf fctitod in the deed, (fee 
Ffllm r. S Dow. F7i^) aid 

aa inadaquta ponrofaiy cmrideiw 
te, frUky T. IFbaOly. S Ba 1. 

(0 ( ? ewiis d t. Xa /bm, evyrd; 

. iM lawnA ?. Amu, Alt* 

<•) to Atfi ▼. OwSb, Tml M f < 
8^, Sn 7 ts to tbs v»ha d PtmyeA 
erT^ia, f4dt A. 401 1 sad ioo'XA 

•IS 


tonfi T. Ksff, S Di 0. M. a G. W: 
and ii to unall raUaarc Idny plaeeJ 
upon It, M Ifafere TAvra, 18 Bear. 
047; FmUt t* tO Beav* 

470^ 471. 

(6) Lord AldU^v^iffk r. fV|w, 7 
a a B. 4S6» JVMoiWfi T.AittA, 
S Rom. Ma p. 415; JTmdin ▼. AeaiUri 
lU^aaY.OOj Pctttr.CvH$yr<m, 
540$ ATaUm ▼. .ffMU, 5 Bin. 5St| 
iFordb OuWr, 7 eim. 4001 ,a^ 
Semdf % ffoOer, 18 Jw. 1041. 

M AcAp r. JfsA, I Hadd. 188 $ 
Kw T. WrifUy S Kidd. Ill ; lm4 
Mhot^%Trpty7 Cl ^9. 4ia 

<4 iMt «, AmH 5 Tii, 045t 
▼, ZsM^ S Pa 0 . K a Ja 

(p) 0, Jmps, 1 Pa O, M a 

Oi ei 
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Oatii-fc Uu^t the wfflaent to entiUe tho 

voBdortoVelief(/); ii^wlwwUievolwwiBMBnmedfcbp- 

580;., a»4 Uw prioe ««» SOOt. md SCk^ poyhUo oa » future 
contingent^ to) velue wm 888 /., end the prieo 

800f. (A)j so, where the velae was 400/. end the price 870/. (/); 
and tendency of tho latest deddoM was to eetabliab 
ihfti a penon gav« much moro ihm the value, it *was 
imposaiblo to purchase a revewionary intorwi with aafet^y, 
except under a sale bjr»auction (4). Where, however, hank 
stock waa valued hy actuariee at 20W. per cent» when ite 
then market v^ue was in fact 2151 per pent, this was not 
coDsidei'od euffieioiit proof of a purchase at undervalue (Q. 

Tho eases which we have just dtod abundantly prove the 
wisdom of the ordinary rulo which refusea to set aside a oeiw. 
convoyanco on tho more ground of inaileijiiscy of conudora- 
tion. If undetTslue, not eo gives as to bo indicative of 
fraud, and unaoeompanioil by pi'essure, is of itsdf to be a 
suflident ground for giantiog such relief, tho question 
Whether tho undervalue is groas, or only trivial, cannot 
arise ; Mul the Court must set aside the deed in every caso 
where tho actual consideration falls short of the full value. 

The paternal care thus exhibited towards' heirs arid rover- 
sioners, not always the most deserving objects, ovenrtepped 
the bounds of a legitimate protection; and rendered their 
expectant interests ptacUcally Hpsaleablo, except in the 
comparatively nwe instances where they were willing to 
encounter' the puhlidty, delay, and additional expense of 
a sale by auction. It was therefore no matter of surpriso 
that the Legidature interpoeed, and, by a late Statute (m), 

Vi W««rtl*r.J«ss«,80oB.lOO. (») /®sn ». 81 IlesT. IMj 

Of ootiEM, thfe (ill nil ml I ww ^ B Jor. N. 8.1198. 

•oJUlif fa til* W ^ 

•MM Md wttfc pvthiMd (fr) 8 m diefas rf tU K. R to 

lor M fnadtqntH v. Mfft*, 89 Bmt. 4f 1. 

pHvili m U® bM W Ih* (0 t. • D* Oi R 4 

nUfI M to* kfaVe JVSwrtM Jo. 8W l 80 B***. IW*. 

..//bW, 8 

(,) Aad MS » >8»W{ • »*ss1bs«8 «»«<>"* !«»*»-. 

Do O. If. k 81 
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provided tluit no purchiae^aado hondfidAt andwitliontfiaud 

- — ■» or xmfiur doaling, of any ravendonaiy intereat^in real or 

personal estate Aail in ftitdfe be opened or set aside merely 
on ^e ground of undervalue: but this enactment does nqt 
apply to any purchaso concerning which a suit waa pending 
on the Ist January, 1H68. The rule as to non-interforenco 
after convoyaoeo, on iho mere ground of undervaluOi is now 
tho some whether the estate sold be in posBewon or a 
rovenuon; an<l, as in tho former cdhc, tho inadequacy may 
bo 80 great as of itself to furnish evidence of fraud, so, not* 
withstanding the late Act, the same ftile also applies with 
equal, if not greater force, to the purchaso of a roversiunaty 
interost (n). « 


Muettriif 
ti I 

ight k 
MfU M»d k 
nk% moB 


It was held ill a modem case, that where goods wein sold 
to a person in distriMed circumstances by a iiadesman, who 
knew that they were bought merely with a view to nuse 
money by belling them agiun, and they wein charged at fail* 
and reasonable prices, and tho purdiaser, by way of security 
for the price, moi-tgagcd his revemienary intemts as cxpcc* 
tant hoir, Urn Court would not set aside the securities (o). In 
an earlier ca^c, a lioud, given for silks taken up to sell to 
raise money, was allowed to stand as a security only for the 
sum really rm8cd(p): but the derision turned upon tho 
transaction being aloan at usurious interest; tho transfer of 
goods being a shift or clcydc for usury (g). 


K«k frMda* 
lort Bi Bgihil 
in fill, 

UwoH oi vn* 
WBhrkrnin* 


It would seem that whoie fraud has been practised on a 
tenant in tril, and has been carried into effect by barring tho 
entail, and he dies without issue, and without confirming the 
transaction, the next rcniaindennan may file a bill to set it 
amde; but not if there were an independent intention^to 


<a) Mmr T« Ti. IL 10 Eq. 

611 ; TfUr v. L. a S CO. Ap. 
S66» bofb oum klnoe Um Aq^ wliare 
JMHpgH gi^ MflWM ptv^ 

•ON tid aS M oofWtsal raSi 
^ bfawS #*• erdwad fo afaial if 
aaovMM for tba aatasUp 

■dvaM«4 iafwaal M 6 pw wli 


a 

(a) T. mrniet, t MJl k K, 
466 ; S Sir 610 ; tea ^ S. Bagd^'a 
fWBMbs Sogdaa'a laar «f Profiar^, 

<f) Bvhr % r«iiM«ur, 1 

a a iia 

*(|) Er Lccd BkOQghwD^ Cj I Hjh 

AX. 461. 
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bar tho' ^UU, and tiio fraud ^ptiod otdy to soma part of 
the transaction distinct from that object (r). 

s ♦ 

^ When relief ia giveUi t&e oenTeyenee will, oDlees Uie trus* 
Action wore merely eolounble («), stAiid ^ a eecniity for tbe 
principal eum and simpie (but not compound (i )) interest (it); 
and for monoye expended by the purchaser in laating and. 
valuable improvementa, and intereat (x) ; and it would eeexn, 
that whore interest has been chat^jed to the expoeCant heir 
at an oxorbitant rat^, it will bo reduced, notwithstanding 
the repeal of tho usury laws (y). 


In one ease where, on tho sale of a revcxsionary interest, 
the purchaser took an assignment of lift policies, which were 
then valueless, and kept them up at his own expense, be was 
held entitled to the moneys received in respect of the policies 
before the transaeUon was impeached (g ); but in another 
case, a mortgagee was disallowed what he had paid for 
premiums on lift poUdos included in Lis security, notwith* 
standing that the deed pri>vidod in tho usual way for koeping 
the policies on foot (a): the contract as to paying tho pre¬ 
miums was ti'cated as altogotlier void; and botlr caeca were 
rested on tho principlo that thoro was no obligation on tho 
purchaser or mortgage^) to keep up tho polidos; if he did 
so, and the result was favourable to himself, lio might retain 
the benefit; if it turned out otherwiae, ho bad no charge on 


<r) Sm BeiUtmf V, SahiM, 8 Ph. 
485 ; TarU^m t. ZMddU 17 Q. B. 
590. 

($) Wili-Umti r. 0 Ha £98. 

(r) 09itUiid T. Li FtrWf 17 Ym, 
80 j Be/bisy T. SottM, 8 Vh. 441 
(•) Oow^vid V. be Ftria, M 
Me Um ^flfM ia ▼. 

Stmrgf I SSL m j S^v. N.& 

50Ss si>sG»ic.aa.sir; 5 B. L.' 

Oasai ADd Me JMir r. 4M1 lad 
Tpler v» died is sets (•)• 

(d) Mmivf T. 8 ScS. 4 L. 

4901 Ss/ftr T. 55 Bsst. 


lot. 8cc^ M to sUoweoM for fas* 
(voretoaifci of cAari^ pnipertj, AS.* 
Oe*i T. KerTf 8 Bmv. 480. 

(jr) Cn/i ▼. GnMmy 8 Be G. Jo. 4 
8» ] 65; end eoe Miffrr t, OooL, H, 
10 Bq. 641, and Tgter t. Yatee, L. IL 
6 Cb» Ap. 605, affiraine V.»GL 8. 

& 15 Sq. 865, both eatM atnee 
tSe late Act 

(a) Fexer v. 89 BesT. 467 j 

and m .LeU ▼. AdesfUfU Jr/Bq. 
^lUp..671 

(tf) FxmA ?. ifAir, 88 Omt. 178< 
MS asd eoctfider tfafo Mia 
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Chap. XtV. 
Sfol.h. 


Ttftaa oa 
whiehaabb 
Mi adde. 


Coata. 


imdt Of oi^ nmim 

the estate for paTme&ie ▼oleBtajjlj joade (6). ^l:ero the 
pdicies are effected hy tbe^pnrchaaer aiKiply for hh own 
Bccuriiy, and the vendor d^vca no bAefit thcrefrciDi Uie 
principle above etatcd eeems to a'^ply: but where, ca ihd*' 
traasaciion being |ot aride, the vendor takes a ro-neMga** 
moot of ibo polieids and keeps them on Toot for his own 
benefit, he clearly ought to ro-pay what baa been expended 
by tho purchaser for premiums (r), 


Whore the tinnaactiun is set asi<lo the purchaser will be 
charged with what, he has actually inccivedi and intoitat: 
and, in ono cohOj whei'c ho had ^ccived from tho vendor 
interest on the pui’choxe-iuoxicy, such payments were held to 
have been in induction of tho principal, and he bimfolf was 
charged witli iutcieat upon them (t!): but he will not, like a 
mortgagee, bo charged with what without wUAil default ho 
might have received (e). Where inadequacy of pt ice is t];e 
safe ground for tho interference of tho Coiui, the defendant 
has been allowed his costs (/), except those of the rcfei'cneo 
aa to value Qf ); but alight additional circumstances have 
induced tliu Coiui to refuse them (A). The ienAcncy how¬ 
ever of the late decisions has boon to deal witli tho coats of 
such a suit not as in a suit for ledeiuption, but to ilunw 
tho wliolo cosbt ou the defendant, oven where imulctiuacy of 
value lum been tho solo titio to rolieff (i). If a bill filed by 


(a) 8eo sad eoMidsr KaUtt 

on N. & S3 i 

MTM^us th« H. K, 0 Jv« N. Hi 
1014. 

{$) 8 m f ntthcf M to vSetStf Uw 
or the bafTo«vr k entitled on 
d ibo loen to n poUc^ 
offeoted bj tOo loraar on tSe liie ol 
Utf li*tM, Bn(e V. 6 'enfr#, T* TL 
a Cht Ap. as i fotttr T. ikOfTti ead 
JWI.r, JM mr ot, M ad Jfer. 
l0Hd V. Jmae, SO Bmv. ttO | CkM>* 


(p) Bee Sn^. 204 \ Betou, 030; ad 
the jttdoMkt k Masvtp r. /nkicp, 

5 8«k 41* ISO, easfaiet mdi IkblUtv 

bot Mt dMM,k., 400. 

(/) Jkmtm t. WattoM, I M;l. k 
)C,M•^941; MO 321 
(tf) B^khf r. BoMg, Itf Bmt. 
211 

(3) WmBt. AOrw. 3 Uftdd., Ilf ,mo 
| i. 424; WrMa v. iGrmS, 9 Btm. 621 

(4) 8m i ton di % Acre, S D» Ck 

U.4 0.48; Aikr v. JbkNa ^ 
tnpH; gl2ii>>Mk 1^4 

6 484; bd IM JTAr r. CM, 1. & 


iMpr. 2 Qift U7 i/V mw 

r. Bidk 2 bs O. 4 Ja 388; Me 

8Xc|. 181 0 10 Xq. I41» vtoi the defodat me 
(d) lfWH$ r. MiHr, 8Bek 4L> itfiMteaAl hh oeelt l» hk wea- 
4001 ‘ 
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ttlQHTa Of T^IVDOB Pt^&(0tA8Sl 

tlte heir tbepurohMe-aoiV7 Oktf. ziv. 

ia in put unpaid,Ihe pereoiwl lepreraiad^ most be made 
a party. M bei% mCertt^ 'in*miunhUiu% the vali^ty.of 
^e oontraot^il;), • 


or 


A& 4 i of co^kA r long del»y (Q and clear (ni*) aoquiee^noe to 
on the pari *tbe vendor,—(and tiiis notwithatanding hia 

povertyi)--dr his advised confinnation of the sale (n),—which ^ 

* confirmation may be is well by will as by dood (o)-^will bar 
the right to relief {]>) j nor will relief be given to the prejudioe 
of a bond fide auVpurchaa^ witliout notice ( 9 ). It has been 
held, that in the case, sale of a rovciaioii foi* undeiv 

value, time does not b^n to run*againat tiie vendor until 
the rovereion fldla into possession ( 1 *). Wo may hoie remark, 
tliat the statement of consideration in the conveyance is not 
conoluaivo i but any additional considoratioa, not inconsistent 
with the terms of ihp deed, may bo established by paro) 
evidenco ( 0 ). ‘ ^ 


And, as a general rule, whciu it is clearly shown that Coav^yoM, 
through mutufd mistake, or by reason of fraud, the convey- 
anco fails to express the intention of tho parties, and what . 

that intention really was (<), a Court of Equity will rectify 


(It) IKUtimm r. /bwUa S 193. 
(0 MoA V. Atm»d, 4 Ym. S49; 
Wri^ V. Vanderfiank, S K. * # 0 . 
l^SDea. M.4 0. ISS; WiO^hp- 
▼. JrMioab, 11 Jw. K. a 70S; Lord 
QaMiom^t r* JW^ns; 7 K» E 

nil. 

(n) Otrnrd v. ^Dni. 

4 wait; MS im V. SaH 

9/BolMnw, I Ds O. 4 a. 786. 

{•).lpid9ny.km,4ThQ.k4<k 
.104 ; M Uun ii so eosSn&sUon 
nsTwi.ti^ TSAdsr li MJy vw$n of 
tho TsMsbflity of 
(#) AM^v.Mf,ai>s0.M:40« 
• aia • 

ifY <kk %OA4im, t Ifi Wm HO, 
H4^ W* 119H, 9^ 41. 40^*0^ 
■sot I j asd Oss Jrs^ v« Jfsi;^ 


fosis, 11 Boot. Zii; Former % Fto^ 
Mcr, H. Ti. a 734; SHAorinff t. JM 
3 Do G. 4 E 734 

(f) 7%oma$ y, J)a^ I IHck. 801 f 
{\iUfU r. Jhvei, 30 Bmt. 684; Mid 
MS, s4 Tav, Pcmtvr y. 6 

T. n. 176; laid V. (7m, 1$ M. 4 W, 
810; irS^ Y. Oarde*, 10 0. B. 010 i 
StmtuooH Y. iVersAiU*, 17 Jw. 600, 
BauEC. . 

(r) Sdfor y. BfttdAato, 26 Bs«^^ 
101; wbsrs tbs trsaMcttos in$ wt 
Mfds afUr tbo lifM of forty jssn. 

U) a/fird Y. TWfsE 1 Y.4 a a 

a IIS; sftl. 0 Jor. m; Alteonr. 
iTsMtfeom, I Dre. 4 Wat 164. 817; 

▼. SoMdU^ 8 Ds (}, Js, 4 E 
US. 

<4) Smfiam f, Sfwtrtf t Pts. l61« 
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itncf^ow coifvCTA5« 


BKUnVB 


Chip XIV« 
dMi 1 


r«K EKL 
* •*/ '•** 

it(u): bat will not 9app]|^ terms In-' 

tentionftlly omitted under the ttiste^^^npt^ of their 
illegality (•«)• • 


Cwt pf»> The Cottrt will, if necessary, in a suit to set aude a emi- 
Teyance, luake an Order to preserve the property pending 
utigstfcB. litigation * e. g., in case of an advowson, h^wJ^iraining the 
' , defon<Unt from presenting to a vacant; and this, evcoi 

although ho 1)0 a bub-purchaser for value, and deny notice 
of the original iiaud (y). 


niigil sMtht We may remark, Uiat if a grantee fraudulently conceal and 
subsequently act on an intention of using the premises for 
ooav« 7 - ^ immoral and illegal purpose, this will not prevent the 
estate from passing to him at Law under the executed 
assurance (f). 


Ajitopowtr of 
Dlrorov Coni 
to aKttnwr* 
rtigoMttU- 
ncata. 


^Lastly, we may remark, as connected wiU^ the present 
subject, that under the 22 b 23 Viet c. 01, a 5, the Court qf 
Divorce may, after a final decree of nullity of marriage or 
dissolution of inairisgo, inquire into the existence of ante¬ 
nuptial or post-nuptial settlements made on the parties whose 
marriage ii the subject of the decree; and may make such 
orders with icforenco to the application of the whole, or a 
portion of the property settled, ottiKE' for the benefit of tho 
children of tiro inaniage, or of their re^ective penmts, as 
to the Court shall seem fit It has been held, that the 


Court has no jurisdiction, under this sectimi, to make an 
onler as to the application of the property unless there ia 
issue of the marriage living at the time when jhe order is 
^)plied for (u). 


(«) Marf^ o/Brmdanont v. JTfff * 
^ ^ OMfkM, % M^L a 0. 711 i 
fuM, Mci t Wbttt m«fTiAS« mU 

Mt BM t, J/hIcSoI' 
M, S OtO. M. a O. MS ; Moffm y. 
jM,iDkk.mi Sof^na wam 
*mtiScetka ri fu wd, tm SUa v.r 
atm T Jv* K. & 747. 
t#) /VHCkZTIIlaa 


(jf) CnmU4 T. J)9rt, 27 B«ar. 
soa. 

(A AfW T. U 0 . B. £07. 

(•) y. tkma$y S Bw.X Tr. 
SS) EM r. EK L. It 1 P. 4 1>. 
S3l I CtfTCMt r» Cmtnrf, A., 4SS | 
(Mlm ?• EpvSmi sjitf ft, 
71t 
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pAfttAUBt. 


4 « * 


(3.^ piy-^njfHon under ^Ae Itinde Clauan 

• C^7Moiidu<»n ^c<, 1845* 


W 


Ok^ XIY. 
SMtk«3. 


Bl^Ci of |n. 
Mp«ioa, Ito., 
of TOBdOlO 
uatel^^ 
Claww Ca* 
■otfdfctloa*^ 
Aol» 1$45, Itt 
rtqtMi of 
•oilvflooui 


' By the Lands Clauses Consolidation Aet» 1845, the pro- 
mot4^of the tfntertakipg authorised bj^the special Act, are 
t^oired, the periods thereby preecribed, or, if no 

pdriod be pfiescribed, within ton years after the expiration 
of the time thereby limited for the completion of the works, 
to sell such lands as shall not be required for the purposes 
of the undertaking.* Such superfluous Ifuds unless they be 
sitqate in a town, or be lands built upon qr used for building 
purposoa, are to be firet offered to the person then entltle<l 
to the lands, if any,-from which the same were originally 
severed: or if he refuse, or for six weeks neglect, to signify 
his wish to purchase the same, or cannot be found, then to. 
other immediately adjoining owners: and unless a sale bo 
made either to such person, or adjoining owners, or soma 
other porson, the superfluous lands rcmainiiig unsold at the 
expiration of such period are to veei in, and become the 
property of, the owners of the land a^oining thereto; in 
proportion to the extent of their lands respectively adjoining 
the same (5). 


These sections have Ifcen held to apply to lands of which Cam «hfr» 
the company has only acquired the reversion, subject to a 
term (o). The rig^t of re*purchase is not merely personal to 
the original proprieton, but devolves upon future owners of 
the estate from which the superfluous lands were severed (d); 
and QUiy be^exerdsed, within the preecribed period of ten 
yean, if the company attempt to sell the lands to some 
other person (s). It woold seem probable that, where the 


(») 8m Mota. m, ISS, «na 1S9. 
Tht lAtojp. IM. B. Oe. M br tMr 
Aeii A iAfnfWe a«a IteAbU* 
gyin 0f Am Mottosa tad ksn 
aa ssMrkM peww «l nls; «• 
r. BwM, L. B. IS Sq. SSS. 

(f) JM| V. (Mm, L B. 1 (b 

VOL. IL 


SIO. 

(fi Lard OarirngU^ r. Wfcamhe JL 
Ca,L.B.SX4. m; $84. 1 m K S 
Ck Ap. $771 \mi$$$2Ii9km 
^ U IL It Bq. t, 

wfcM lbstof—r OM wumdiad. 

w/»« 



762 


Ob^XlV. 
dM s. 


CMMVbmli 
<Um oottriit. 


ILFTtCT COUTCTAHCK OK EBLA.TZTE 

• 

laiul ia takon hj tli6 compuj for otbpr Uiu tb^utibotwd 
purposes, tiie landowner may, on ro^paypient of a propor¬ 
tionate price fo:f the lud, a re-conyeyaneo (/). 


TUo right of n^purchaae does not, however, arise, where 
the cou^^y, Laving abandoned ite wripnal undortaking, 
uses thu land fur sonio now pUTposo, for wUdi they have 
obtained the sanction of the legislature (if ); nor where the 
enterprise is eiitrely alAndonod (A) i in which case, under tho 
218th Moctiun of 6 Will IV. e. 75, the^ abandoned railway, at 
tiie end of threcV<*^^ fri>m the date of the abandonment, 
jmmesH to the uwnorH for tho time being of the adjoining 
land on either side. In one ease, where tho company used a 
narrow atrip, part of laud purchased'ftom A., for tho pur¬ 
pose of providing B. with a means of accoss to hU severed 
kmls it was held tliat tliis was an accommodation work 
within tho meaning of tho Act, and that A. hail no right of 
ro-purchaao as ivgards tlie narrow strip {!). 


Whoiv, after service of notico to treat, tiie company 
acipiii'os tlio land fur (heir ordinaiy pmposos by^ Agreemuut, 
the landowner docs not lose hia statutory right of re¬ 
purchase, if tho land become superfluous (1 ); but the right 
does not ai'ise where the company has acquired tho land by 
agroemont, for extraordinaiy purposes (f). I^bud which has 
been acquired and used for the purposes of the company/ 
will, on ccaring to be so used, become superfluous within the 
meaning of the Act; and if not sold witiiin the prescribed 
period, will vest in the adjoining landowners (m). If a sale 


(/) Ptr Lord C*2nw, L. U S Ch. 
A^S8L 

(S) aafejr t. J/cneik^fAr, S^JUd^ 

««i £. A ca, s Do a a Jck 453. 

(S) Smith T. 8miU, L. B. S SsoL 
SSS I nd MO is obMdoBad ttBao, 
13 a UVka a S3,a ir; »d Um 
A tutasMai of Bollw^ AW, 13^ 
(Ua IIVM a lU),wUca i« 0 Wd« 


for ISo wfihllBi^op of % nflwty mi* 

PMJ. 

(0 Ur4 ?. 0 . W. St. 

Cb., L B. 8 Ct 743. 

W M (brS^r. irfmH A 
Ck, L. H. I Oh. Ap. ITT. 

(0 erstai A ck ?. 

OUHtosta A Ok, L AS 8k Ap. IWk 
(•) Mpy. A m A Ck,L, A 7 
'<aB.8l4. 
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ttioars or ySkdob aitd ktbchaseb. 


ts ftttemptJd b 7 tEa irithis proacribed period, 

ihe ittitutory n^tt o4 ro*parebaae ai odco aipaes (n). 

✓ 

^The word **towxi" baa been bald to mean, tho space on 
which the dwelling-houses are cdlected so near each other 
that they may ba amd to be continuous; so also, an open 
apaoe, occupied, aa a mere accessory to the conTcnienco of a 
dwelling-house, would eeem to come within the term (o ); but 
lands situate within the limits of a borough, but bcyoud Uie 
maaa of houses forming tho town, hayc been hold not to bo 
within the section (/)). * 

Lands actually laid out for building purposot, or, it would 
seem, lot on building leases, aro laiids " used for building 
purposes ” within this section; but land which is merely fit 
to bo used for such purposes, even though it may bo unsuited 
to any other purpose, is not within tlie term ( 47 ). 


A Icssoo whoso land was separateii fmm tho suporHuoua 
land by a private road, of which during his tonanty ho had 
the exclusive right of user, has been held to be an unme* 
dlately adjoining owner within tho section (r). Whero thore 
01*0 several owners whoeo properties immediately adjoin tho 


superfluouB land, it is divirible among them latoably, in pix>- 
portion to the frontage of each property; that is “ the length 
of the line of contact of property, if such line was made 

straight from the point fSt intersection of the botmdaries on 
ono ride, to tho point of intersection of tho two boundaries 
on the other ride " 


^ & m A. 0.1 Jfp, T. 
Ariflicre, U R. 4 K a Ir. 
ApeiO; ZMti▼. VTfeombi 

X 0,1^ 9ffprd, 

(Aim V. 5na o, 9 

Bifl. Ca SCO ; sss as parU tkt /«- 
PMSitlSI S f'Qw tp ^ 9 Ds G. k B. 
m 

* (ji) lord Oarirnfftom v. WftomU X 
o.i*B.a sq. atfiiad.L.&s 
apk Bm ise c^ p wkj f T. 
xmJwij a 4X Jt Of 

L. & s ^ 104| iAm lead la s 
mbwtsB dMHot WM Mil spl 4a bt 
iBS'tow^" Bos too Xb a A If. A 


O, »fp^ V. HUei’Uort, mp^ M 
vhctv Uad si TgddlDgtfJO, 
don bj the rmi1w*r ftstim, wm boU 
Bo4 to be is s ^town." Tbe exeot^ 
tkxk li cMtted from some ol ibe 
(rivste AeU» 

( 9 ) Oortairg ▼. Xowfai, DrigiUon^ 
oatf 5. C A Cb., L. & £ Eq. 104; 
jL4t A IT. A Cb., Jpp>i ▼. Biadpmortf 

fsak, MtMprd. 

(r) Cbw»<r|r Zoodn, Bri(fkto*t 
A a A cb., ««rra 
(#) Ar esfbtHfc In ifbedir v. CbfM, 
.L.AlG.A£ia BMloeAeAlir. 
MO, I 4 AI Bi. ass, Sir. 
m os 


ob^xtv. 
Beet a 


Meealfig of 
tbe wotn 
^‘town*’ in 
tbese seoUfliu) 


nf Uuib ** niwt 
for boUdlntf 
puipOMi;'’ 


I 


of *'edju(nl&g 
owsen." 
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M^dodtm i» 

r 

Vontkir’tf 
mvlUf ftiLftw 
4 *m) Iu 

on pttfjhaW^ 
onvwuuiK 


PnrolMtnf^i 
how fliMfiftH 


Ain^ooti 
eomuta ol 
^flnlclMip 


BFFBCr OF CONYETAKCE OB BSUTrYS 


Id^M 


The right of proHsmptioiL aboro noUcecl would^leem not to* 
affect a contract entered inifi with a third party for the sale, 
of suporfluoiiH land, if the offer to the parties enUtled to 
emptioh be made and rejected before conveyance (0« 




(4.) l^emlot'g ivuvetlit'i ut Laiv ami iaRniili/on 

ofvnianU 

# 

Wo have already soon tliat covenants arc occasionally 
entered into an w^U by the pprchaeer with tiio vendor, as by 
tl)o vendor with tjie puiohaser; and that such covenants will, 
in Equity, bind a purchaaer who accepU the benefit of a 
Gonveyaneo, although he do not execute it (u). 


Ck>venanta entered into by purebasors are of throe descrip¬ 
tions : flnt, such as relate to interests possessed <n* acquired 
by the covenantee in the purdiseod land, independently of the 
covenant—r.] 7 ., a covenant to pay a rent-charge issuing out 
of the land, or to maintain a road or other easement osier it 
Secondly, such as arc not connected with any such interests 
in the purchased land, hut which restrict or limit its mode of 
enjoyment by the purchaser snd bis representatives,— e.ff, 
that the land shall not be built upon or planted, or shall 1 k) 
built upon or planted only in a^paiticular manner—and 
thirdly covenants relating to the productim and ctxstody of 
the title deeds (a). 


As respects covenants of tbo first class it is not perfoctiy 
clear (y) whether they run with the land, so as to be enforce¬ 
able l;^ tire vendor or his representatives sgainst each 
euccosrivo owner. The hardship and inconvenience which 
would, in many esses, result from that aii alienee is 

to be bound 1^ a covenant^of the very existence of which ho 


(t) sW Or tmwU K A Cb. f• 

OMddUU, S J V. 45S, & 

(•) ^ Ml 

J») 8m 1%M Bipcrt «ISm 1 Pro. 
jlhy OoMiMiMw, «d Dsr. Coar. 


▼pL I, Sid «dli, p. ns» wh«n th* 
Bsporl k fives Is Mum i uA m 
9^Ulkm9. 
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V BUHTO of TSKDOB Ajn> pubcbaseb. 

^ \ 

f iiAy have \en. ignoraat» ia frequratly alleged as a reason vthy Chi^ XlV. 

the btiFtben of such a coveoant dioold not be held to nn _■ _ 

• vr^th the land. TJpra the ^hole, howevdr, it eeems the 
’^aatmdor opinion that snch a eovenant, if it be reasonable, may 
enforced against the soccoeave owners of the land, even 
'though “the assigns" are not expressly named(s): bu( in order 
that it may have this effect, it is mentlal that the alieneoi 

* 

against whom the covenant is sought to be enfoi'cecl, should 
have the estate of the original purchaser (a). Where this is 
not the case—as where, in a conveyance to A. in fee, to such 
uses as B. shall appoint, and, in default of aflpointinont, to the 
use of B. in feo, B. covenants, for himself hU hein and assigns, 
with the vendor for payment of a rent^aigo issuing out of 
the land, and afterwards, in exercise of his power, appoints 
to C.— it is settled that no action upon the covenant will lio 
against the alienee (A), la the case just put, C. takes, not as 
transferee of B.'8 estate, to which the liability to pay tbc rent- 
chargo was annexed; but as appointee under a power, the 
oxerdso of which defeated B.'s estate. 

9 


Further, in order that covenants of the fint class may be Legi^Wiy 
legally enforceable against the alienee of tho purchaser, it order tlut 
would seem to bo essential that they should be entered into 
with a legal owner (c). For example, on the sale of an ^mUe, 
equity of redemption, ibi purchaser’s covenants entered into 
with tho mortgagor would, for the want of privity of estate 
between him and the purchaser, be mere covenants in gross, 
and not binding on successive owners of the land (fQ. 


( 2 ) Ser M to thif tho fint rmdutioe iocor ft pr^jorUonAte UiUlitf, see 
hi ca$e, 1 8su L. C, p. 46, tad oondder ifmerm t. IhmM, 6 

Sth odit: MfuitknU v. <kkm,SK k a 4 0.479 1 Otriii t. 1 Unc* 
N. 798; iiorUnd V. Cook, K a S ^ K. C. 756, 750. 

S5X TTV55 T. ihrwrff, S Term. Bep* 

( 4 ) 580. 894 Tbii WH Um omo of ft 

(5) iZoedt V. IFrdiUuft, 6 Sft. 389; but the nine {rfneiple weme to apply 
•ee eonmenti on tfali ceee In CiUtrf t. W the ordiaeiy cnee of renSor and 
Ih¥$iA $9 t Jw. N. a 960,958; and porehieer. * 

Hi Sos* 680 H mf .; Spojf v. Omm, (rf) Sogd. 664; and eee fut iher , on 
a a 9 SxoIl 99. Ai to vhether the nh)eot of pdrtty of wtate, 
the aUenee of only ft part ef^ or an p. T71 
^ undivided laMrwt b, the land would 
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Aji roapecta coveoanta of. the second ekas it Apj^ars to be^ 
extremely donbtfol (e) whetbor tiiey ciA> Law> be ea- 
ooTOLMte o( agaioet an alienee, althongb * assigns " be expressly 

^i^Mood namod in tUo covenant (/); and the extreme subtlety 

(e) So* tUstl RopoH ^ Rool Pith la fortn * emual to r^oliboQdlaei 

p«rtjr Cod.*; S Myl a K. 646; mU aoi owo t acl at tU datool tbodomlM ^ 

£r port* 1 Do Cl. 219. MiukHlt w. Oaht$,mhi tHprd; oivalMi 

if) Sfff Mtr ia tbe ea>« of a do* a covoaaat to lopoir, naw, oad re* 

Sfeiutf'f one, S Itep. Id; 1 place teaaaVe fixtoiD^ v. 

Sm. I* 0. p. 45. 6th oUt It Memo XdHf, L.1LSQ.E799; (btUi oue 
veiy dlffitnlt to e u p puft the eeooad tbe von naaed, bot the 

roi^ation fai >Cp 0 wrV/oep, tj?., that dedAm vae not reeted oa tUe 
a coTOBMt wUcJi would Uod the K’^’uad.) on, a oovonaut to keep 
afcifoee-nf e leoet^ If he weie aoDcd. buOdlage dtaeted wIIUb the bllU of 
doa oiit where ho le act ead nertalitf lararod e^iiiuit Hit. faee* 
the ooTtsaai relakv to mnethiog act uQoh w bj eld of the 14 Qeo. Id. 
14 eew at the date of the dendee, m a 71. the oovooui for Inenreaoe wae 
the orocUoa of auell ap« the lead, teatamount to a eorenent to repair 
If. where the covraeut reUteeto'** eaHtlog bnUdlnge ; m, a eoveneut 
thing ia cxl'deacv pai<rl <i( the agalnet a epodSed iiacr of the bod. 
defiiiee/* the eedgaee, though net TrJKNemi e. Vfflprre. IS W. IL 119} 
named. le bnoad hf reason of the ecs a ooreaaat not to earign without 
privltj of ertato, he on^ht. fur the liceooe, ir^/Mie» v. Strife «&/ iwfrd; 
•ante reaMio, to lie bound where mo el« TTeef r. Dohb, L. U. 4 Q. B« 
tbe oovroaat lelatee to a thing not in 694; 1* R. 6 Q. B. 460; KeHrp r. 
e^bteace, but wUeh, ebeo H eomce (bppartf.L. B. 7 C. P. 606. cnee of 
hiie eiiitcBce, will be annexed to the eadgnaient bj nae of two loeeei 
lend; in dther «m 6, tm he tehee the (pextaen) of Idi ebere to hb e»U«ier. 
benedt, m ought ho abo to bear oa a dbe^ntba of the pertnenhlp ; 
the bnrtbea uf the leeee. Ihe db* aad me other eeeei (Ited In aotre oa 
tlaetloa, however, thou^ l^e antho* SjmAr'$ cmp.Sd 1* C. 46.6th edit 
ritj fee it hae frequteiCly beta A ecodlUoD oC iwmtiy. if the leeeoe. 
queetloaed, b toe wvU eettled to be Ue exeeuton^ edminbtretcaii^ or an- 
ea^ eljoHAed: eee IIin$kuff t. rign^ dMoUbeecuvietadef enoSenoe 
Oolci, 9 H. ft N. 799; 4 Jv. N. 8. egalait the gene bwi, doee aot na 
169. It hee been deddnl that a with the bad d ae to eaebb eo 
ooTODiat bj a lam to build a bouee awlgnee of the revcrika to 
OB the dembed bod, or to iademaify e}eottt«Dt: Surmt r. Cbpf^ L. R 4 
the leieee egehut iqwdSed lielrflitip K«du SO | ooDpare Z/eeper ▼. CM", 
will not, at Tjow. UdiI the eMignem & S ^ & S09. A eoveuBt by 
Of the ronndoa if not eiprealy the lemor el a pAttc^boBao, oot to 
aamed; 2>09gktf ▼. 3e««m. (la build or heap asp hooao for the aale 
•nor,) 8xdL Ch. lAiudim tbe jb^ of ifdiim, fk. vitUa a ^eriSed db- 
miBt of the Q. 6., 11 4h R 444{ taaee cl tb6 dandaaii piumbu, haa 
aor em6ff, errn if aame^ > Me Jodg* 1 m 0 h^ Bot to tub wttk the ivrar* 
BMOl; tbt a ooraBeat byteea le h ao in ba aafcroeaMa by ea 

. pair hfoda the anignMi. eltheogh yo MilfM of'the laaaa; Tkmu r, 
aimed; v. am,U<lJk MS; kB.4Sstk111. 

Q. & 147; eraa v^mra It la 
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tlie duti^ption whialx is behreea covenaDto which 

do^ and those whi^ d6 rtm iHth tiie land at Law, and 
the iittie reooune which haa 1$den had to4he legal reinedy 
mfit a action yxpotk the eoTcnant^ have tended to inereaae the 
donbh Upon the whole, iht better opinion eeoms to he 
that ooTcnante of .the aoccmd class, cvofl where not*wholIy 
repiigninit to the policy of tho law, as creating a perpetuity, 
or as in undue restraint of trade, do not run with tho land 
so as to be enforoeable against an alienoo of the purchaser. 
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It was at one time even doubted whether a Court of 
Equify could give to a eovenanf of this* description a more 
extensive operation than was allowed to*it at Law, so as to 
bind an alienee who was affected with notice of it (g ): but 
it is now well .settled, that though the covenant may not 
run with the land at Law, and may not oven purport to 
Innd the aasigns, the Court will restmin a breach by Uie 
alienee (h ); on the ground that he ought not to ho per- 
mitied to use the land in a manner inconsistent with tho 
contract into whi<^ his vendor enterc<l, and with notice of 
which he lias himself purehase<l: and the liability, in 
Eqmty, of th^ alienee does not depend upon any (question 
of the technical distinction between covenants which do, 
and those which do no^ run witli the land at T^aw (/). 


wiU 


Sqnlw wi 
nbnln a 
brawh by ibo 


if bo bavo 
Aotico (if ibo 
ODT«n*at| 


0 

Nor Will Equity refuse to interfere, oven though the •r(iBtlu<«gK 
covenant may bo invalid at Law, as creating a perpetuity, ^ 
or as being in unreasonable lostraint of trade, llius, where 
a brewer sold a piece of freehold'land, and the pui'chasers 


0^ CUtbii T. Plmb, IS V«. 451, 
4te) Kippa r. i ICyL t Ko. 
517. 

W4aMM?.<7iNa<i,9film.ieSs 
jrawA ▼. SMpSm, 15 dim. 977 ; 
aftrawS sa wevd. 975 f fHcft v. 
bsf. U B«w. 571; B fb. 774; 

?. JlwWiai, Ky,.7 1 aHrmaS 
by CUW T. ami, M; 5 
De^^SbK. a Q. U ^ m IMv- 
wejr V.. /(ffneaBw, 19 8i& M; 
Mta T. Woodt 1 Odb mt 9m 


alao MruVr v. CVmf, 10 Sim. 9} 
JMm T. Cbyprrnt 90 Baav. 4 \ 
PmUr ▼. rthpit, 1 H. a H. 107 I 
Saimn ▼. PHpkt, 19 W. B. 105; 
WHmH T. Ifartt Tb 1 Ch. Ap. 409; 
9 It a bL 551; CUI r. fWff, U K 
4 Cb. Ap. 054. 

' ' («) f*4ir ▼. 9 Fb. 774,777) 

JTeatm Xyoa, L. R. 4 Cb. Ap^ 918, 
/«y T. BwAWioii, 80 Bear. 
5S8; aad wm t. Z#a^ L* R 0 
. Jp\, 089 ; Cmitr r. IVlfthmn, «lsp78 
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Chab. XIV. 
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covenuted that the vendos; his heirs and assig^ should 
have the ezcloidve right of suppljdng beer to anjr publio- 
bouse erected upon it, but ^ere was no covenuit bj the 
vendor to supply Hit beer, an alienee of the purchaser was* 
restrained from supplying his own beer to a puUic-house 
which he ^ ereetdd upon the land (k). 


Am ir mtrio- 
Utm oofWtt&Si 
on mU of % 
bnfldlag 


A question not unirequently arisee, on the sale of a build* 
ing estate, as to the devoluUon of the benefit and burthen 
of covenants of this description. Where Uie estate is already 
laid out for building purpoees, and Ae contemporaneous 
purchasers enter into mutual restrictive covenants, it is 

t 0 

dear that all who take under Aem with notice are equally 
bound (/); so, where on Ao salo of a building estate in lots, 
each purchaser covenants only with the vendor, it would 
seem that the latter is a trustee in re4>^t of the covenants 
for the benefit of all the purchasen, and that each has an 
equity to compel their observance (m). 


Am Boila tLa 
aatOM of s 
iMorrattoa to 
thoTonte. 


In Child V. Ihu{fla8, Viee*Chanccllor Wood appears, at 
fint, to have considerod that where land in settlement is 
sold, the purchaser's covensnts of this description aro analo* 
gous to a reservation, and enure to the benefit of all parties 
interestod under the settlement (n): and that subsequent 
purchasers of other parts of the estgtte may enforce them, 
although they buy in Ignorance of their existence. This 
opinion was expressed upon the granting of an interim 
iiyunction, which was afterwards, though on other grounds 
dissolved by the Court of Appeal (o). At the final hearing, 
the Vice-Chancellor, referring to his former decision, seems 
to have entertained a doubt as to what are the mutual 
rights of parties, each of whom has covenanted with the 
vendor, but who have not covenanted with esA other, nor 


(t) Ok** t. tWWf, 1^ B. 4 Ch. Ap. 
6BA 

(Q irUfMA Vi OilMOM, 9 Bim. 196; 
cam T. &m$, K^, 06; 5 D* 0. M. 
a Oi 1 : tsA n» WmterM v. « 
watt, L. & 1 Eq. 499; tCb.A^79} 
MtfPiM t* (Ms, Li B 6 Bp S69, • 


€«M c4 paiUttoe j tad ooDptn CarUf 
V. WtUmms, B B 9 Sq. 678, 
iba U 0 Mn% wm bald xko4 to bava 
BoSaa cf tlto r«ttietJvt emauA 
> (•) 4MMdTiAaMv,ltW.B19a 

(■) CkiU Vi Daq^toa, Km^, 660, 
(•)g.a,6Pvau.aO. 789. 
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taken ad^ covenant from the. vendor to themeclvee (p). 
In a later case (;) the subject was considered, and the 
prior authoririee reviewed, hy tiie Ocdrt df Appeal; and it 
«waB laid down, tiiat reetrictions of this eort aro not in the 
nature of a reservation to the vendor, devolving on his 
subsequent purchasers as attached to the property; but are 
enforceable in Equity, as entirely depending on the contract 
and intention of the parties; and only, it would seem, where, 
they relate to a dealing with tbo land, according to some 
prescribed plm; ss where they form part of an existing 
building scheme: anJ this seems Uie dor view. In the 
case just refotted to, A sold part of an estate to B., who 
entered into restrictive covenants for himself, lus heirs, and 
assigns, with A., his heirs, executors, and administratom, as 
to tho buildings to ^ erected theroon, hut there wore no 
similar covenants by A in respect of tho land lutained; nor 
was there any geneial building scheme affecting thu pro* 
petty. A. subsequently sold other portions of the estate to 
different purchason, and afterwards bought back from B. 

* tho lot which he had sold to him. It was held, in a suit 
for spodfic performance, that the benefit of E*s covenants 
did not pass to A.*b other purebasors; and that persons 
claiming through A. could make a good title to tho re* 
purchased land, discharged from the covenants. In this case, 
there was no evidendb to show whether the other pur- 
ohoBors bought with notice of B/s rcstrictivo covenants, or 
wero thorn selves similai'ly bound. 

But, in order that an alienee may be bound In Equity, it 
is not necesaaty tiiat he should have formal notice of the 
covenant Here constructive notice will be sufRdent to 
bind him (r); and an omission on his part to satisfy himself 
as to the nature of his vendor's title, may render him liable 
for an unconsdous breach of the covenant In a late 

(s) A CC, S Jv. N. a. 950, 96a lt7 ; JioUn v. It 196; 

(§) Smtm V. L. B. 4 CL Ap^ bal m to ztoi •rtvkdiss doetafioo 
ai6 \ sod N# JTtrrim» v. (r9M( b. R tot aoUoo h thb 

\l 93$, osd etMt tb«o dt^ mo Om4w ▼. IftttMoM, L. E. 9 Bq. 

(r) Pvkif ▼. 1 a A H 673, 33a 
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case (a),'a yearly tenant, without express notice that^is land¬ 
lord was bound hy a coTena^t not to use the premises as a 
beershop, was restrained from doing so; upon ground that, 
although only a yeariy tenant, he was as much bound ic 

4 , 

inquire into his laq^Iord's title, as if he had been the pur^ 
chaser of a laiger interest (t). So, too, an underlessee has 
been held to be bound by covenants in the original lease of 
which he bad no actual notice, on the ground that he ought 
to have satisfied himself as to his lessor's tatie (u): and, in 
a recent case, ^Yhere a puinhaser of tl^ fee simple entered 
into restrictive covenants as to the nser of the land, and 
afterwards graiftcd a lease whicli did not contain any similar 
pixihibition, the lessee, though ho had no actual notice of 
the covenants, was restrained at the suit of the original 
vendor from committing a breach (x). 


The primary equitable rcme<ly is, as we have seen, an 
iiyunction to resttain a breach of the covenant; but now, by 
Lord Gums' Act (21 tc 22 Viet sect. 2), the Court may, in 
all cases where it has jurisdiction to entertain an application 
for an injunction against a breach of covenant, or against 
the coromiasion or continuance of any wrongful act award 
damages to the party injured, either in addition to, or in 
substitution for, such injunction; and such damages may be 
awanled, even though not specifically chaigcd (y) : but not 
after a decree has been already made (s). But, unless the 
Court had jurisdiction to entertain a suit for iiyunction at 
the time when the bUl was Sled (a), it is now well settled 

4 

that it cannot give damagdS'(&): and it ^uld seem to be 

(i) WtlioA ▼. Jlnri, S H. a H. 55tt CtmenU v. WOt^ 9Hff^ 

■Ai L. IL 1 Cb. Ap. 46S ; in tUi (s) /Wte y. Stakr, 

Um taMAft liATvkBowa (jf> Oakm^ ▼. SS Bw, SSSi 

thftt tbtre wm mm£ nrtrictioii; oasa- (i) OorforaUm ^ v, 

pm T. CvUTy M . n. R. 1 Sq, osa 

(fi Sae too CUmenh t, TMo, 1<.B. Sat Awworf y. Xm 

1 .S^ SCO I Uoriand ▼. Coot, Ta B» 6 R 1 Sq. ICS, abuC n IsAtegtiL 

Bq. SOS j Y. aZolfp, L. R T pMtai Ok 

Sq. m W % Mtun, r<Kq., 

(a) i^irAar y. 1 H. A SL* A; i>ircO . 

107 i tad tat WBpoa y. i7«ri, R R IH { Xasan y. Eari 

1 Ok A^ 403; S R a K. 062 i tad; R RSBe Srb. 
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dUcr^tto^Tjr with the Courts lather it mil ftwsrd damages, 
or leave plaintiff to ohtam^tliem at Law (c). Where the 
plu&tiff ia entitled to an iijtmetion, the Court mllj in 
addition, award datnagea in reepeet of part breachee tiie 
covenant (d)» cu* in euhetiiution, where, since the filing of 
the bill, an irgunction has become im|bsuble (r^; or where 
the plaintiff has been guilty of IachoB(/); or where 
damages are the more appropriate remedy (^). When the < 
Judicature Act, 1873, comes into operation, which will pro¬ 
bably happen before theeo pages como before tl^e Profession, 
the joriadiction to ail^ard damages will ^t, it is conceived, 
any longer depend on the case being a prefer one for relief 
by way of injunction {ky 

Wo may hero remark that the power of the County 
Courta, under the Acts, conferring on them an equitable 
jurisdiction to issue orders in the nature of injunctions, is 
confined to cases where an injunction is requisite for 
giivuting relief under their other heads of equitable jurisdic¬ 
tion (i): so that, even in cases whore the injury sustmned 
by a breach of covenant is merely nominal, the proper 
remedy is still by a suit in the High Court of Chanceiy, 

The Court will not, in general, grant an injunction where 
it is evident that no lEal damage is likely to be sustained, or 
where' tiie oircumstances which were contemplated when the 
covenant wss ento^ into no longer esist Thus, the Court 
has refused to enforce specific performance of a covenant 
against the erection of buildings, where the plaintiff had 
himself erected buildings, tiie effect of which was to destroy 
those very advantages which the covenant was intendod to 
niwntain: so, where the leases of an estate contained cove* 
> Hants hy the lo sse oo which woro intended to bo for the 

(<] Pimll v>*/Vili‘tsrrf, M Ai to Um mod« of opiwrfag 

m Mot S, ud HorgM't 

(4' dttm n Bmr, W. Ok ScU, Ui, MS. 

{/) L & I Sq. ft <l) M a 17 Vkt. «. 66, Moi Si. 

MsOH#udwsemaset .(0 Sm ME S9 Vlot e. ]« 

{$) i/ntfii* t. n. t Eq.' 
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Chtp. XIV. general benefit of the (e.g.» oovenante to bojld upon 

-an uniform plan), and iho landlord let looee some of his 

tenants, the Court f^uld not at his suit restrain a similar 
inlringcmcnt of the covenants bj the others (Jc), So, where 
on the sale of a building estate in lota, the purchasers 
entered into, restrictive oovenante with Uie vendor, and cdso 
ne, and the vendor pemiittod, without interference, 
'inaterial breaches of the covenant to be committed by some 
of the purchasers, it was hold that be could not enforce 
them against a purchaser who bought after the breaches 
liad been committed; and tho fact thal there were mutual 
covenants between «tlie purchasers wu not considered 
material (2). Where a lease of a house contained a covenant 
by tho lessee to use it as a pri>*ate dwelling-house only, 
with a proviso that, if any of tho u^oining houses of tho 
lessor should be turned into shops, the lessee might convert 
the demised preintsos to a similar use, and one of the ad* 
joining houses was sulncfiuently lot to a photograph or, 
who, without making any sti-uctural or architectuial altera¬ 
tions in tlio building, used tho front ground-floor room fur 
the display and sale of photographs and albums, it was hdd 
that this was a conveinion into a shop, and that tho lessee 
was discharged ftom his covenant (m). 


In dnubtful 
esiew. 


Restrictive covenants of this kind, being as against coni- 
mon right, are in doubtful cases construed fiivourably to the 
covenantor. Thus, where tho covenant was not to Uhe tho 
building as a^publie-houso for the sale of beer, wine, malt 
Ih^uors, or spirits,'* it was held that the sale of boer by retail, 
under a licence not to be drunk on the premises, was not a 
breach of tho covenant (»). So, a covenant not to be en¬ 
gaged in a spedfled trade, '*or in any matter relating 
thereto," within a given district, does not prevent the cove¬ 
nantor lending money to pereons engaged in tiiat trade 


• a 

(k) Seper y* T. a R. la (s) Peam t. CW< L R S Sq. S66, 

(/) Pcet V. R. t Sq. vUok •• to tbs mmtdnj d tbs 

6ia *tBtUo-boMi r Mi, toe AMm 

(») V. Pagm, S Di 0. Vi ShUr, L B. 7 Iq. tsa 

X a a 63. * 
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withia Cho prohibited limite ;.oveti thoogli tho mortgagor's 
only means of re*paymenfe pre out of tbo profits of the 
tr^e (o); nor does'it prevent him Horn soiling houses 
within the district fibr the porposoe of tho prohibited 
trade (p). But a covenant in a lease of oellAra under a 
chapeli that they shall be used ‘‘as for wino’Cvllars only,and 
not for intennent or burial'* lias been hold to be bioken by 
their user for storage and sale of boor and spirits ( 7 ). * 


Aoij^uioicenco, or even pai'ticipation, ip trivial broaches of 
the covenant, will not of itself deprivb a pei*son injureil by 
a substantial breach of his equitable \*cinc<ly. Tlius, in a 
mod&n case, where oacli of sovoral o^vners of bouses in a 
row had entered into restrictive covenants with tho owner of 
tho building estate, A to building or planting trees upon* 
their properties, an injunction was gmuteil at the suit of tho 
owner of one house restraining a broacli of tlic building 
covenants, notwithstanding that the plaintiff and the other 
owners committed breaches of the covenants as to 
planting, which had not been interfered with (r); and it 
was liold that be might obtun relief without bringing tho 
otlicr owners before the Court (s); nor is the principle of 
acquiescence to be carried so far as to hold that a man who 
lias pennitted one infringement is bound to permit another (/}. 
What degrooof acquiosconee will be a sufficiont bar to relief, 
must, in each case, depend upon tho nature of tho breach; 
as, e, p., whether it is incurable, or merely tomporaty (u). 
In ono case, where the covenant was not to use the houso 
"as a public-house,^ and tho’breach was manifest, a delay of 


( 0 ) BM T.Zd^, 1 H. a U. 3S8. 

(f) IWmp v« Marriott^ T.-C. K., 
SI Jolji ISSS. Am to coreoMito in 
mtrklat toada ste Lmtker CkiA 
T. ZonmU, 1*1 & 9 Eq. S43, 

(f) W0ttrM T. MtOermtUt 1 * B. 

1 B(|. 4M ; sOa. S CW Ap» 7i 8 m 
tbU to tot ttrouuiti mslpf* 
irito tot ImS, It fSM 
( 4 ) Bat ttt Autwti T. tt9Wi It 


W. XL 105} tad B 0 t TStojijuoi v. 
//UftfiTT, % CMJ to 
(I) P« J* /• Tonur in LhfU t. L, 

a <0 A A ca., t Dt o. a a S7a 

(«) 8 «o Xtmp t, SbSir, 1 Bim. K. R. 
Sir; tad ecoptrt ^iiit ^ Mftml 
▼. TrruimtjBriMAMMHmm, S Ujl 
a Ka. Ml; JUptr v. WOtiamM, Tvn. 
kKUi My. iTotoWva L £.8 
Bq.Sia 
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fieftfly ux months did not deprive the vendor of his Yolief (aS). 
But this case depended on sp^eihl drctnnstsnces; &nd.whero ' 
there is a substantial breacb» as, a p., wher^,- in contravene 
tion of the covenant, a noxious trade is being carried on, or 
a new building is being erected, or a structural or «arcbi- 
tectuial altoraUon is bsiog made in an existing building, a 
far shorter period will euffiec to bar tbe title to relief (y). 


Wa«tlMr Umj 

MB Im !*• 
laMtd. 


It seems to bo the better opinion that a lessor or vendor 
cannot effectually ixjloaso covenants of this class to tlie pro- 
judico of intoniu^diate losscos oi* purebasera of other paits of 
the estate; nor, h /oiiion, to the prejudice of prior lessees 
or pure]lasers wlio have stipulated for the insertion of such 
provisions in future losses or conveyances (s). 


t 



Btlief gnated 
though *1 ^ 

Hr: 

tiivtsL 


' And, altliough tlio (hmt will not entertain frivolous appli¬ 
cations, it yet will, in any doubtful case, restrain a violation 
of a doliborato engagement: thus, whore an agreement had 
been entci'od into between neighbonring landowners as to 
their mutual user of rights of water, Qxo Court restrained a 
clear violation of Uio contract by one of the parties, without 
entertaining the question as to liow far or whether the other 
was prejudiced thereby (a): and in another case, the Court, * 
with reference to an infringement of a covenant by 
adjoining premises as a school, well obaorved that " (he feel¬ 
ing of anxiety is damage*’ (b); and it must be cl^ Uxat 
diere is no appreciable or, at all events, no ^betantial 
damage, before the Court will, merely on the ground of the 


(s)iriteKea t. &«iMn^L. n. 1 Sq. (•) A'rivRM 0, J. C C, U 
541. Bmt. 560 ; Tlfphff t. S 

(l) Bm futihar m to Um effort U Kkj 4X 664 1 /atiuftfW'T. AS, Uw 
ihVy and ooguieooepoe on tho oqul- 4Se. .. ^ 

iobto right to fsllaf for'btoaoh o( (6) Ah]’ t, Mer, 1 Bia. 2f. fi. 
roMfit, K«t Ob lajuacUoao, p. 496, 660. Am to ksip^ s Mhool brisf a 

aad ^MMmJhMf dtod. bratch d e oovmai to oaa too ^ 

(4flUUr. IhttglaM, Kay, 676 ; 5 vlaaiaaejtovstodvdhBt-hMa^, 

DtO. K. h a. 769; 6 7v. K. & M alas Wit^m v. tier. 

HA 96X Bet aaa f. Z|ms /otoiitoit v» ITs^ ft; 7|0; 

L.K 4CLAp.6i6; ri ^ , 

f69. - 
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na^ees-of the damege, withhold its hud from enfordng ciwp. xiv. 
tile,covenuts («). , 

% 

4 

It has been held that tiie cetabliahment of a national 
school is not a * ouiaance ** within the strict legal meaning 
of the'tarn (<Q. * 


As to corenants of the third doecrlption, rulating to CtitMAttbof 
tiUe deeds, the right to enforce them at Law against an 
alienee (as wi^ covenants of the first kind) may perhaps 
depend upon hie haring the estate of the original covenant 
tor (s): but an alienee who bought with notice of tho 
covei^t would be bound in Equity to produce tlio deeds (/); 
and it seems probable that tho benefit of sucli a covenant by 
a puiohaser would at Law run with the land retained by 
Uio vendor (g). * . 


Tbo covenantor and Iiim real and pcrsoiuvl ivproscntatlves Covmttitor 
may, oven after alienation (A), be sued upon covenants of 
any of tli^ abovo kinds, although they may not bind tho 
alienees of too land {%). 


Upon a covenant simply coUatotal to the land—e.g,to AMipoe 
pay a sum of money or to make compensation for damage— 
the assignee of the coyenantor is not liable although expressly ooU«t«nr 


Ifc J. Tundr Is i/^fd 
Lomimi, CAslAam, mnd Ihmr Hf. UC, 
3 De 0. iTo. a & 650; iM, too 
niiftarji ▼. M^Dtrmett, L, IL 1 
400. Bm /oUaoM K M9U, 9 K. a 
Jo» 414, wfaon nUef wm refiwad In s 
nil tij ft nBudndenuo, do Hpednl 
dMMg« bolns pmrod. 

(df Hwrri¥M V. Oiod, L, B. 11 Bq. 
ISO, vlwt tlkO omooniwH Mtodo, 
ikOj4falnf vUob ml^t bo 
doWDoi s ntdiiM i bol on WtUUf ? r 
Bttft, 4. Bo O; a te. 616; ir9k v. 
n«^ 4CB(H;A}664i Md ftit 
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ond me IP Jono. Oonv. 06, 35a 
(/) 8eo Sug. 45S; eod, m to the 
gtaenJ equiUblo to prodoction, 
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(O) See Kr. JaniiM’e note, 0 Jens. 
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^ EM^ee of the covcnaatee sue In las 
. own lutino on such a coyensntCO. 


UMimyoi 

OOTM«DtM» 
how offectod 
hybonk- 
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By ibo 145th soction of the Bsnkrupt Law Consolidation 
Act, 1840 (nO, [wliich was not repealed by the Act of 1861], 
it was proTided thht when the assignees of any bankrupt, 
who was entitled to land, under a oonveyanco to him in fee, 
or under an agreement for such a eonveyanco, subject to any 
perpetual ycai*]y I'cnt tiicreby resei'ved, should elect to take 
the land or tlio benefit of tho conveyance or agreemont, the 
bankrupt was not ifi bo liable to pay &y rent accruing after 
the issuing of jtho or tiling of the petition, or to be sued 
in respect of any subsequent non-observance or non-pprform- 
ance of tho conditions, covenants and agreements in the con¬ 
veyance or agreement: and if the assignees denned to ^0 
the land or the benefit of the conveyance or agreement, ho 


was not to be liable if, within fourteen days after notice of 
their having so declined, he delivered up the conveyance 
or agreomont to tho person then entitled to tho rent, or 
having BO agree<i to convey: and if the assignees did not 
elect, on request, any pereon entitled to the rent, or having 
80 conveyed or agreed to convey, or any person claiming 
under him, niight apply to the Court: and the Couii; miglit 
order them to elect and deliver up such conveyance or agree¬ 
ment, in case they should decline the Mune, and the possession 
of the premises: or might make such other order therein as 


it should think fit 


* 


under Um 
reoeniAct 


Under the Act of 1809 as we have already seen, whore the 
property of the bankrupt consists of land of any tenure bur¬ 
dened with onerous covenants, the trustee may within a 
limited time disclaim it, notwithstanding prior acts of owner¬ 
ship; hut any person injured hy the is to be 


(1) 8penft/4 mUf 5 Bcp. 11 
(0 ▼. Rudj S Tuant. 2S7; 

Mmi v.nmdk, S Mao. k & 411. 
^ to joinlasd HTonl oorosista, too 
r. nteM, 14 H. A W.* 
m, 474 ; Mmifu v. Il'iftfnu, 1 U. 

k N. sir :«s L. J. (Ex.)n7 1 nm^ 


$0% Y. 11 Jv. N. a ?SS I 

Hooper r. CTor^ L &> 8 Q. B. SOO; 
Thmu T. Ik n» 4 g«4 , 

111 S sad Mt FUtt m hnm XSl 

in 

Mltatl Ylet a Id; ladoM 
84 a 16 VUL a ISi a^lL 
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ikomed A creditor of the faankrQpt to tho extent of bucIi Chj^L xiv. 
iiyory; end hU debt U ma^ proveable in the bank-* . _ 

ruptcy(n). 

Whero land u mild in conaideration uf a pcnpctiial rent- 

^ ^ w iKesiitloti, 

charge which the piu*c]ia8er covenautH lt> pay, he and his 
eetate reniAin for cy^t liable uinlcr the covenant*although 
the land itself be sold and coDvoyed, cetin oneiv, to a sub* 
purchaser (o). 


(.5.) Pu)tAa9ev^9 r$meJie$ m ve)k1m^^ eovemniK SMti<m i 

With some few special exceptions (p)*a purcliaser, after 
,Uie conyeyonco is executed by all necessary parties, has no 
ieme<ly at Ia'w or in Equity in respect of any defects either 
in tho title (q) to, or quantity or quality ( 9 *) of, the estate, mrmMt*. 
whiih are not covered by the vonclor's covenants. 

e 

And to consider first tho legal nghts of the purchaser and 
his representatives under the covenants for title. 


Such covenants, it may be oLservcil, hind only tho cove* 
nantov and his representatives; and not alienecH as such : it 
ift thcj'efoi'o only nccossaty to consider who arc entitled to 
the benefit of them. 

» 

Such covenants may be enforced at Law, not only by tho B«a«At vi 

•* COVMIMte for 

(fl) S2 a 99 Vkt ^ 71, a. 79, 74 ; r«Uef Um onmpMj; soev Um, 

iod TuU njird, p. 84. Awfr, 0 T. K. 606 ; Slrr. 

(o) M3l^Y.3mtU,l l£>eq. R.I 4 O. JwU mu*, KraBb IK 0 

846; Ouit^ Ab$nUtm^ t. Ifnf, 1; Anotk, ihid. p. 106; 7%owHit t. 

4A 676. i Cnx, 964 ; W^Aeman 

(p) /s/VA. DuAm SittUndj 8 Vc*. 288, 295: 

(9] SeeZpnMp Y,8A^,ljOtd Bftja. M'Cu U a rk ▼. Ortporp, 1 K. a J. 8913 

p. 1119; Aw v« £«A«a, DoogL 688 aw of «nr In ttatnei 
(oM» of on ianeoMit temite of n * (r) Ntwhm v. Mkp, 18 Pii 749 ; 

foffod Mflori^) ; CMm t. a C. Jt enw of ratal ttiIwIiIbiI, 706 bfl] lor 
09,t 1 X a & 848, A jwmAiww udw ofiywnwrtmi (tiiltil; Clow r. 
tdfT^pfltanxfrr^r ffrjffrfrfftrrr!. ZoiA t«. B. 10 a P. SSL Bat wo 
80 L. J. H. 8. a P. H83 TUylw Bw?.if«UUw,UB.8 Be. 78,vliw« 
r, iftflaMl B. Ob., 88 Bar. 887 ^aipawtla wm ilfewodj 
wbort tho pwM whow saw wa 
fofgod In A twhitarof ihATW mMitaiii 
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EFFECrT Of CONVBTAHCB 05 Bt?LATir* 
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ftlleneei. 


Bo oovonanti 
with qm 
MM will mu 
withUa 
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covenauboe and bis roprescijtativea, bat hy alienees who 
undei* the seisin vested in the original covenantee, or, aa it ia 
expressed, in priority ttf est&te (t): for instance, if A. convey 
land to R and his heirs to certain specifiod uses, or to stioh 
uses AS 0. shall appoint, and covenant for title with B. and 
his heirs, the rij^htV) sue upon the covenants wiD go with the 
seisin to tlio persons from time to tide claiming under the 
uses limited hy the conveyance, or under any appointment 
by (1. under his power (i) : so, if the* conveyance were to B. 
and his heirs, to siich uses as 0. shall appoint, and in default 
of appointment t<#^thc use of C. in fe^ and A. covenant with 

C. and his hpiiK, and C. (instead of exercising his power 
of appointment) convoy the estate limited to him in do* 
fault of appointment, liis alienee can sue upon A.'s cove- 
nantA (t^): so, if C., in exercise of his power, appoint the 
land to tlie use of D., and covenant with him and his hobv 
for title, C.'s qpvenants can be sued upon by the alienees of 

D. : and in the two former cases, the light to sue upon A.'s 
covenants, and, in the last case, the right to sue upon C.'s 
covenants, will go with the land to all successive owners (v ): 
and the heir or assignee although not named in the covenants 
for title may nevorthelcHs sue thereupon (ir). 


But OAUfeoi bs 
neil cn bj 
•U<n— aA 
cbuiDS&sbi 

privitj of 
ontM, 


But, in tlic case last supposcnl, D/s alienee, although ho 
might sue upon C.'s covenant, couU not tmo'upon A.'s; as 
ho would not take the estate of A^’a covenantee (y): so if C., 
instead of appointing to the use'of B., wore to appoint to 
such uses es f). should appoint, D/s appointee could not sue 
upon G/a covenant: for ho would not take tiio estate of C.*s 
covenantee. 


Lord St Leouanla suafcsts a doubt («) whether the doctrine 
pHvttj of of privity of estate may not ap|dy as well to covenantor as to 


(«) a T. R 4oa 

(0 Bm Bog. 671 

<«) Bm Bog. 676, wban tbo point 
ts bold to bo trm ima doobi; ^ 
mo lUrd BopoH o( BooLFMp, Cott 
61 


(«) Boo Bog (76, d $eq, 

{9) SpMr^i eoM, 6 16| 

loocktr T. Lot. airwo 

9Boaabr.Ma 

Mmtkr, IToAmi, 6 Soot ill 

( 0 ) Bog. 68t. 




BIQHTS OF TEKDOE AED PTrECRASSa 


77!) 


covenantoe; tbat is, whether, in frier that the alienee may cbftp. cctv. 
sue, he must not only dam ^e citato pf tbo coyenantee, but ^ 

also claim It undora conveyance or appointmAit by the cove- 
nantorwhich, in a lai^ proportion of eonveyandng trans- wntor u 
actions, is not the case. The Real Proper^ Cammissioners 
consider tbat the doubt is act at root by authority^); and 
this conclusion is usually (it is believed) actotl on in practice. 


And the Ijenofit of the covenants will go >vdth the citato Gov«ttJAtorao 
of the original cuvooantoc, although IcaselioM(b), or co^y- h!S\ 4 ^v%opj^ 
hold (r'): nor is it clearly esaontial that thc^Vstato should be 
actually vested in the covenantee at the date of iho covenant, 

Where, as is frequently the case on a sale of copyholds, the j^tortnnoii- 
covonouts for title were contained in the doc<l of covenant to 
surrendor, V.>C. ShadwcU seems to have entertained no doubt 
tliat the covenants wouhl ran with the land; inasuiuch as the 
covenant to surrondor, and the sunondor, are parts of the same 
tiansaetion ('/)* this doctrine seems open to I'omark, and 

is not always railed on in practice (r). 


Where lanfl is divided, the benefit of attendant covenants B«nUit ot 
will, it socuis, go to cadi alienee in respect of Uie poiiion of 
land taken by him (/): so, where tlie e^rfute is divided as 
where it becomes vested in A. fm* life, remainder to B. in fee, 
and the breach of covenaift affects Uie entire inhcritonce, the 
owner of each portion of tho inberitanco can sue for damages 
proportioned to the extent of his estate (y ): so, where tho 
estate is cut up into undivided shares (A). 


In a late case (v), on a partition of land lying below tho la Mvof 

^ ^ ^ pwtiiKm* 


(s) Bsa Thin] p. SS, Md S 
Jaibw Gonr. by S. 960 j 88iiUi*t Ij^C. 
fird«dit.90. 

{b) Note r. Awdef, Ore. EL 480, 
And Lm§U T. CtmfM, S TmuA 7161 
lemio, 8 B. a AU tOX 
if) Bm SiddiU T* Bidden, 7 81a 
sn. 

(4) Ihid. 6S4,606, Md 800 . 67^ 

<^) Bm Psv. Ooar. voL L p. Ut | 


( a«e 8o^. 690,66i; And 0 JArm. 
CoAV. 8. 660; And TVjnvm 
Pirtard, 8 B. A Aid. 20& 

(p) 8 m Jim. CcniT. by 8. 4041 
Nohk t. Oati, 8 81m. 84a 
(A) Beildet r. Tvjan, 4 EL A B. 
7U 

(q UaHand t. CM, L. B. 0 K<i. 
89a 



780 


BFFBCT OF CONVKYAXCB OM BBL-iTlVK 


Chyp. XIV. 
BMt5. 


Wm nui with 
IiiAun)nc*al 

ber»flU« « 
menus 


lUmetlj on 
ctiveuati In 
nonrejnnoe of 
oquB^ 
ceUUi 


AiMlfiMo tnn7 
lue m nnmd of 
onveanntoe. 


Retneitf b 
Ki|nHy. 


sea lovol, the deed contf^ed luutual covonanto by the 
parceners tp contribute, in« rateable proportion, to the ex¬ 
pense of maintaining a soa-wall then in existence; but the 
assigns vrort not named: and the question was raised, bitt 
not decided, whether the covenant ran with the land. 

• 

(^veuants wjU run witli tithes as with land (j) ; and, In 
tUU )*os{x)ct, there Hoeuis to bo no distinctiou betwoeu tithes 
and other iucoiixunal hcrodiUnneuts (k). In a I’cecnt ease, 
whciu there was a lease of a right of sliooting, with a 
covenant by thodussco to leave the'land well stocked with 
game at the ty\i\ of the teim, tbc assignee of the reversion was 
hold entitled to sue, in his own name, for bteach of the 
covenant (/). 

Where t)ie estate is moiidy equitable, timro can bo no 
assignee at Law, and the covenants cannot lie enforced at 
Law by an equitable assignee; so, if the conveyance, although 
intendeil so to do, do not in &ct pass any h^l estate, the 
BMignee cannot mic (m); but in either case, the assignoe» 
although tuiablo to sue in bis own name, would probably Ik; 
6ntitle<l to sue in the name of the original coveixanteo (it). 

Equity will assiHt a covenantee who Las lost liis legal 
remedy by the contrivance of the covenantor (o ); but it will 
not, as a mode of enforcing tlic covenant for quiet enjoyment, 
interforo by injunction against an illegal distiess by the 
vendor after conveyance (/i). . , 

It is common upon sales, o-cn by tbc Court of Chancery, to 
stipulate that tlie absence of covenants for titlo nmning 
with the land shall not bo made the subject of olgection or 
requiriton by tlio purchaser; and sucli condition is not 

(ji 3aUf V. ’}rctr*f 9 ym, ss; too. 

Mtrif ▼. IfiUiam, 1 H BN. $17 } (•») S Jana. Cimr. bj8.S6a 

£nH ^ v. S Joom^ (») See Jtiiidett v. XultUH, 7 Wm . 

Bs. ^ (Inlnd) $07, s M of $20. 

loUi. (a) rWsM ▼. Omi, $ Dt O. M. 

{k) 8m 0 Jwm. Coer, by & ^; 4 0. $0$, 0. A. 

sad 8 qs. sot (y) 2>nh v. p, X $75» 

(0 Uoof<r V, OM. U B. 2 Q. a V.-C 
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found to have any depioasto^ ofibet It is however Cbi^. XIY. 
inaeiied nther abundfinU cauttld thsn es A mstter of 
necessity; for there id no snthority for hdlding that the 
abeonce of such a covenant constitutee' a valid ground of 
objection to the titla 


In considoring what amounts to a breach of the* several ittobnMh 
usual covenants for title, it may bo premised, Uiat, as fwtHk • 
respects the covenants for seisin in fee, (or, in the case of a 
lease, tliat the lease is valid,) and for right to convoy, 
surrender, or assign, and also the usual U'ustee’s covenants 
against ineumbiances, the same, if broken* at all, arc neces* 
siarily broken immediately upon the ezecu^on of tho assm*- 
anco which contains them (j) \ so tliat tho Statute of sutau o( 
Liiiutationa iiuinodiately begins to run in favour of the rnw, fitm 
covenantor: and this, although tlie covenantee be in ignoi*- 
aiicc of tho breach (r); and be kept in such ignorance by 
tho fiaud of the covenantor ( 9 ). Whereas tho usual cove* 
nants, tliat the purchaser shall ciyoy the estate (t) free from 
incumbrances (u), and for further assurance, can only bo 
bioken by subsequent events; and the Statute does not 
begin to run until there is an actual breach, and then only 
in respect of that particular breach (e). 


A covenant that the vendor is seised in fee of an estate CmtMatu 
conveyed as iri>chold, is, of couree, broken, if tho estate be Hght to con* 
copyhold (y); and a covenant that the vendor and another 
conveying party have good right to convoy, is biokcn, if 
9uch other party, altliough having the estate, be i>eisonally 
uicompetent to transfer it (t). 

In a recent case, where leaseliolds woro assigned for the 


(f) Bm Satman v, 

Jftc. S04 1 M io %hfcilwy Ttnitih id 

• 

Ui« Tenior'i Utls in Uw ognwjriBcs 
cu aaop tibe {wnbjhiCT, ritU iwprd, 
p» SS9 1 PM too pbJ cmiirter Spoor ▼. 
Oftm, JLR.9 Bxob. 99. 

(r}AAort V. M'Corikft 9 B. B ^ 
OW. 

{$) tmprrUl Gifl Ch. ▼. London Oao 
Cy?.! 10 Rxob. 39. 


(0 Boo Mood V. Birchawiy 2 Sc. 
207. 

(«) Vom ▼« Lord Baroordt UflU 

3 , 8 . 

(«) 6m 0 Joim, Conv. bj B. 402* 
<|f) Omp V. JMtoott K 07 ,142 1 the 
word 1 b the report ^ crldentlr 
B Slcrkad vror ; 000 mtaxV 
(f) ^foo^ T. Adoot Bit T. JotiM* 
196. 
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lives of A. B. and C, arid the survivors and survivor of 
and the assignor ecg^nanted that the lease was vidid 
and subdstiiig *^for the three lives, and the survivon and 
mirvivor of theu,^ and B. ^as dead at the date of the deed, 
the Court of Exehequer Chamber held that this was merely 
a coveitmt that the lease ^vas subsisting, not that the throe 
lives were still in existence 


The ooyouant for seisin or right to convey is usually 1 * 0 - 
stricte^ to the acts of the covenant^ whore be has acquired 
the estate by,purchase, and to the acts of hirasolf, his 
ancostors or'testators, whore he claims by descent or devise; 
and, so qualiticil, is merely a warranty on his part that ho 
soils tho estate in iho same plight that he received it, and 
not in any degree uia<lo worse by him ” (b). Even without 
oxpicas wonls of restriction, the form of tho deed may show 
that the covenant was intended to be qualified. 


Tho purchaser may, if he ploaec, bring an action imme¬ 
diately on discovering tho defect in tiUe, without waiting to 
bo evicted or distui'bed (c); or may wait until eviction (<2). 


The common covenant for quiet enjoyment (s) is broken 
by a suit in Equity, although equitable disturbances be not 
specified (f); or by tho obstnictiin of a necessary right of 
way Of), or a verbal notice to tenants to pay rent to tho 
adverse claimant (A), or a claim in lespoct of subsequent 
mrears of a quit rent incident to tho tonuio of the pro- 
perty (0. 


The covenant, if gencial) is not broken by a wivtmfal 


(•) Cbfift V. Oaim, L. R 7 Q. B. 
iffinning, L. R S U. B. 409. 

• ih) Fw hard Elduo, in r, 

WriffU, S R A R tt. 

(t) e«ff. 910. 

(iQ Ban Xfflj V. /oau, & TM&tr 
419,418. 

(c) Af lo a c\um at wvnnlj betsf 
BqoinlMi Ihwto, rm WiUi^mr t« 
Bumlt, 1 a R 40a 


(f) IfnM ▼. DnumOf Bnjtn, 
170; Mtd ma B Vwk. 1141 Bug* 
900. 

, AndM v. Partdke, 9 tCod» 
118} iforWt T» 8 lUm 

14, 

<A) T. rUjm. 871. 
ifi Uawmof^ ?. mt, Cool R ISO 
^tai» eoroDsat nob sod 
^Hg«^. 
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isl&im or eviction (i)» imleas it the set of the covon&ntor 
himself or his hein or oxecoton 0f nuned) (1 ); in yrhich 
case the wrongful ad^ if intended as a clahn to title (m), is 
a breach even of a covenant i^^alnst lawful disturbances (n ); 
and a covenant in terms extending to pretcndutl claims (o), 
or a genet^ covenant against disturbances by spciyiiod indi¬ 
viduals (p)» or by claimants in general (with a spodibd 
exception) (f)» is broken by a wrongful disturbance. It was 
held in ono case (r)» that covonanto for soisin in fee, and 
good right to convoy free from incutniimnces, were not 
broken when parties were, at the date oC\ho convoyanco, in 
actual poeaesaioQ of part of the estote vuklci*4cAsos made by 
a stranger under a mistake: but the decision seems to be of 
very doubtful authority (s). In a ivcent case the onlinary covo- 
nants fur title and quiet oiyoyinent were licld by a majority of 
the Court of Exchequer, not to l)c broken by tlio sub- 
sistcncc of a mining lease, where ilio inircbasor, wlicn ho 
took hin conveyance, knew that the minerals were sub¬ 
stantially worked out, or by a subsidence of tho suifacc, 
caused by the previous workings, altliough Uio party suing 
on the covenants, who was an asaignec of tho puintiaacr, did 
nut know of 'tlie existence of the lease, or tliai the minoiala 
had been workotl (f). 


Tho woid ** acts ” iq^ans somctliing done by tho pciuoU 
against whoso acta tlie covenant is mode; and tlic woitl 
means has a similar meaning, viz., something proceeding 
from the peiuon covenanting (u) or tlie poison against whose 


{fr] 8 m ▼. /AsMSlw, Cx«. 

Jso. tl5 } Lutlfef T. FdOiotiy S T. 
5S4. 


(t) Boa 9 Jim. CcAT. hj B. 576; 
r. ViM, 9 RnL R, SI <ab- 
jiilatod). 

(«) 8m Pinn V. OZ^rcr, *Cfo. EL 
4S1) Morgan t. JTwjUt S YmiL ilS; 
ik§d T. TomU€$, 1 T. R. 671 ; lad 
Lord Eneaboroush'i r^siki,la Snl* 
don f, SnwCr, 16 71 

(h) Lhjii V, nyrd. 

(o) CkojMn t, duutAjtd*t 10 Ilpd. 
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Kl 912 ; Peng Sdmtrdnt 1 BW. 
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ftcU, &a, the Govenaai ip m^e. Where A. procured a fine 
to he levied to himuftlf uuh his wife and his own heirs, an 
entiy hy the widbw was held to be a breach of his covenant 
with a lessee for quiet cr\j 07 inent against himself (A.) and 
all persons claiiuin^ hy his ** means ** (#). 

• * 

So, a covenant fov quiet eiyoyment against all penons 
clmming ** undei* ** the covenantor, ia broken hy an entry by 
faia widow (y), or by a person claiming under the prior 
exercise by the covenantor of a power of appointment, 
although the estate was never vested in the covenantor (s); 
01 * under a joint appointment by ^e covenantor and A. B. (a); 
or by mortgagees of a term which was moated with his 
ooncurronoe, though the estate did not move fioin Iiim (b): 
but a covenant for quiet enjoyment against persons claiming 
*'by, fiotn, or under** him, seems not to extend to peivous 
claiming by title paiumount in rcspoct of his more de¬ 
fault (c); although it may be otherwise where the paianiount 
title is brought into operation 1^ his ** acts ” (<Q. 


The ordinary covenant for quiet eqjoyment, wc may 
observe, is to be r^;ardod merely as a covenant to secuio 
titio and posBosaion, not as a guaivntce that the lessee may 
use the land for any purpose he pleases. Thus in a recent 
case, whore A., on taking a conveyance in fee, covenanted 
with his vendor, not to cany on the trade of a beer-seller 
on the promises, and afterwards leased part of the property 
without any restriction as to this particular trade, though 
other spedfiod trades were expressly prohibited, and the 


(•) Svti€r ▼. Swintrivm, Cm Sac, 

057. 

(y) wtM».uodU.m 
(f) Sw^ 1 , FUlektrt Doog. 43 $ 
Bmct T. 4 B. a C. S01, 

Sd7. 

(«} Oaltwi SaMfffU, 10 Bwr. 
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^ (4) Ov/mtir T. Peritr, 0 C B. N. 

a eo 0 j S7L J.K a.ap.7a 

(r) Btmchf v. S 0. 4 Dftr. 

411; 3 B. IC0 : » CM* ci dlitn» 
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tatMb Utto fpe thb pupoM seti snd 
dalMlts tfs Meatioal, u to wfakh, 
ffomr} ond m St«.e 0 S,wb«« Um 
d«Woo tc SMs4jr T. Bepm k up* 
fsorsd Ui 
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lesac was aasigoed to C., who without Dotioe of A.'s cove* 
nant, opened and carried on^^a beer-ahop» until he was 
resirained by injunction at the suit , of 5., it was held by 
the Court of Exchequer Chamber in an action by C. against 
A. for breach of the covenant for qui|t enjoyment, that 
the covenant dul not amount to a warranty to 4ho lessee 
that he might use the promises for any pmpose not falling 
within the prohibited trades (e). 

A covenant for quiet ezyoyment against pemons claiming 
“ by or thiough his default,*’ would, it ^appeal's, be bioken 
by an entiy by parties whose title ho bad*it in lus own 
^xiwcr to bar;-^.^^., if ho wore tenant in tail in possession, 
aud the entiy woi*e made by remaindeniien (/);—and such 
a covenant Iiaa been held to extend to claims in inspect of 
aiTuars of quit rent, although they accrued due before ho 
ac<iuired the estate \ the decision, however, is disappiuvcd 
uf by Lord 8t Leonaids (&). But the oiuisaion by the 
covenantor to acquire from other parties a valid title, 
although he know the defect, is not a ** neglect or default" 
within the meaning of such a covenant (t). 


A covenant that the covenantor has not knowin^y or 
willingly ^'permitted or suffered " (it) any act, does not 
extend to a defect in title occasioned by the act of Qod, ag., 
the death of the cealni que rie (f), or to an act by others 
which the covenantor was a party (o, but had no power to 
prevent; aj/., a mortgage in which ho (as trustee to bai* 
dower) has concurred (m); but, of course, in such a case, the 


Vnueti a XUitWm, L. B. 7 
B. M i MS ead oosittW All owe. 
{/} Ladg OiAm r. S Vm. 

J.S44. 

(ff) Sm a S Sut, 

mi 

Big. eos. 

(0 Bm WcodMonn a JtnUiu, S 
491; /nfaMl a BMam, S So. 
a07. 


(i;) Ai to Uke wotd hovisg 

S|MMvn, ft&d ftoi in letivi, agMo^ 
tfoft, T. BetUf' 1* XL 9 

799 1 lee, too, n euo of nkuke in 
pnn^ WOd V. 4 Jtf. N. 8. 

nsa 

(Q Aitwfd a 6 Ad t 

trt 

(m) ZMm ?. Middleton, 9 Bi A O 
»9 } 9 P. AIL U9* 


C 1 MP.ZIV. 




•'nevUctor 

diiMiUi'’ 


^pimltted or 
wSend’^ 
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XIV. 

6 . 

**pirt7or 
pri?y to,** . 

Ackztoiitodg" 
swat wliiob 
hm prvr«otod 
a|)p*ff«al horn 
bvovmlsg real 
eawretpt. 


covenanfc would have been broken had it proceeded in the 

* 4 , 

usual form, ** or been party privy to " (n). 

a 

In one case, where a liouso was sold with all easements 
&a, uid certain lights wlii^ had been actually used* for 
upwarda of Uie statutoiy period, were apparently subsistiDg 
easements at the time of salOi it was hdd that the fact 
of the vendor having signed a memorandum which pre* 
vented t)\e Statute inmi running, did not amount to 
a breadi of the oidinary covenant: inasmuch as such 
covenant refunvJ\only to actnal and not to apparent 
casements (o). t « 


Am to oov^ 

nanu 

kttown 

UtffMOli. 


It sooiUH doubtful whether covenants fur title would bo 

held to extend to a defect known to the purchaser at the 

time of their being entered into (p): and it has been stig* 

gosted (f) that such a defect dxould bo particularly Rpecified, 

• 

and that, unlcHs it be apparent on ih^ laco of the convey- 
ance, the covenant sliould bo entered into by a separate 
instrument If, however, the defect be not so apparent, it 
is conceived that a memorandum, signed by the covenantor 
and admitting that tho defect was known, and intended to 
be jiTovided for by tho covenants, would be sufKdent: for 
as the covenantor, seeking to escape the general terms of 
tho covenant, inimt then, by evidence^ dehors the deed, show 
that the covonantoo had notice of the defect, so the cove¬ 
nantee might, in like manner, show tliat the defect, though 
known, was not intended to be excepted (r): but the defect, 
if apparent on the conveyance, should be specified in the 
covenants; or bo noticed in the recitals as intended to he 
covered by the covenants. 


i liwlifratkB It has been held, in the case of a lease, that the ofibet of 

Iq qi ^ 

gnat ', a covenant for quiet ei^oyment as agmhst parties claiming 


(») Bee S B. a C. SOS. SS | «ad SM T. (Ttwa, lu &. 0 

(») Jtebmjf V. Wood, 0 ^oot A Knh, M, oupo^ p. 

» SitiUi, SSI 1 ifinnad, S B» A & 7SS | <C) Bntig*t noto, M MprS; Attg* 

& aiOjtf.K.&a77; iHgacM ' STSi sad S Oeer» by A SSI. 

(p) to Doto. to Ca tm. (f) to 1 to. A A IIT. 

Ml •» OrhH V. MimH S Mv. 
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uiiddr the lessor is not rsetrieted by the inicoducUon. into xiv. 

the words of demiso of tiie ^nslifieation “so &r ss in his ^ 

power lies or as be lawfully eon or tnay;** there bAng 
nothing else oh tho &cc of the lease to intimate that there 
was any doubt as to tho title (s). 

It is well settled that a general covenant for (juiut eiyoy* CutoCwmog* 
meat is confined to a lawful, and docs not extend to 
wrongful, eviction ( 0 : but when the covenant is against 
tlio acts of particular porson^^ it oxlcn<lA to all tlioir acta, 
whether lawful or nut (it). 

Tlio ordinary covenant to do all “reasonable" acts fur Covwintfiff 
further assurance, or all such acta, &c., as tho purchaser eboU 
ixjasonably require, is not broken by a n^fusat to do an 
unneccasary act (x ); or by a refusal occaaionod by tho act 
of Qod; f. g., the insanity (^), death, or sovorc illness of tho 
pAiiy whoso further assuiiuieu is itKjuiruil (r); or by a 
L'gfiisal to give a Iwnd for quiet enjoyment (if) or, according 
to Bomo aiithoiitios, a covenuit for production of title doods 
(6); or, perhaps, to enter into fresh covenants for title (c). 

And a Court of Kqoity lias I'eAised, in a suit for the specific 
peiformanco of tho covenant for further assurance, to 
compel a mortgagor, tenant in tail, to execute a disontailing 
assurance; there being, in tho opinion of the Couii, nothing 
oU'tho face of thr deed t(p show tliat the parties contem¬ 
plated tho enlaigement of the base foe created by Uie deed 
into a fee simple absolute (<!). 

(t) C^/rrr< t. 16 Bmv. tmrtHtr." 

(it) l^trtfurofdc V# Cra Jm. 

(1) IMtty f. & Terra B. lia 

684. m Seo IhUfit v. MMktPn, I 

(h) iV«a T. Paimtr, 6 M. 4 a 174. lUm UZ; Hog. 618) bat m Fuin 
Wnm r. Bieifari, B ?ri 4a v. 8 Sira. 4 8a 683, 535, et 

<i) S«« iVaftt V. Jitm, 8ir T. Jetm, (t) Coin ▼. Kiodor, Cn. Jm. 571, 

IB5 i snd Anom., Sir If, Uoora 184, bat tb» point fa not ekor | tot Sog. 
where dekneaevae held ft valid refteco 614; ftod B Jvra Cenv. bp a 401, 
for ft lAtfrled vcMb not ft a i I too tU % CfatMws 1 Mod. 67. 

flat: ft&d tbo OotBi ifteed that th^ (S) ilenre TotlrndHU^ 8 Jar. 

QMe weald be the en&e, **9i U /mo N. a U81; bot eee the o^ioeUX cir« 
ffrmmoiA noohU ok ^ fte poit omwl e nm e of tide caee. 
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But 8ucb coveunt will be broken by a refusal to convey 
any interest acquired in tho .Wtate, even by purchase for 
valuable considerafion (e); or to remove a judgment or 
other incumbranco (/): or to execute a duplicate of the 
convoyanco, if the o^ginal has been burnt (g ); or (senib/c) 
haRde<I ovcf to a sub-pui'chaser of part .of the estate (4): 
but, in each cases, either the conveyanee should bear an 
indorsement expressing that it is a duplicate (i),or it should 
upon the face of it piu'poii to bo merely a deed of coniir* 
matiom 

• ^ 

Tlic party called upon to execute the further asemnneo 
may claim a reasonable time in which to piwurc professional 
awdstanco (4); an<l acconliug to niodom practice, which tlio 
Courts would doubtless I'ecognisc, a draft of the proiK>sed 
assuratice is furnished to him, tliat ho may submit it to his 
legal advisciv (/): and his costa ought, in etrictnesH, to bo 
tendered to him along with the assurance (m). 

A vendor s covenants for title are, as we have seen, genc« 
rally limited to the acts of himself, hie ancestors, devisois, 
grantors, or donors (if be have taken the estate otherwise 
than by purchase for value,) and peisons claiming by, througli, 
^mder or in trust for him or them respectively. It however 
iiaquently happoiiH oitlier that ^mc of the covenants are 
general and otlicra liuiitod, or that tho limited covenante arc 
not consistent in their instrietions; in such cases, questions 
arise as to how fai* tho restrictions in one covenant affect 
another. 

A covenant, geneittl in forms, will be so construoil, unlees 

(<) TafUry, Ikbar, I Ch. C 274 ; Sof. 43^ Sia 
I Cb4 0. SIS I ▼* lont 8 (il) Sap/mj, lani Eq, 

K. a-J. 660; e D« a. H. a <K OSS; INk Ab. 1M. 

bet IMt$ v. ToUtmaAe, 8 Jnr. (0 IM. 

• 5. a nsi, of ns«tg«a«. (I) Cr«. SL R 

(/) Xhg V. Janfft Tiait.'4JS, (Q 
43r. (a) Jfrroa r. Trrgvt, Lord Kajiil 

AiiiwM V./i^rtWi|r,PlbdLS0S2 fOO. 
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4 

a contrary intention clearly appear (»); thia, liowover may Chaf. xiv. 

bo evidonced by any part of tte inBtrument (o). ^.. 

* . ttumwd 

Beforo cofiaiderinff the effect of rcetrictive words in the ^ 

, . CoTOBAntfl fur 

covenants themselves, we may ii}inark. that the five mual titfo, how 

covenant may be divided into thi'eo clasHcx, ha^’ing distinct 

ubjoebi; viz., fimt, the covenants for seitcii and right to 

convoy, which aiti strictly covouantH tor title; secondly, the* 

covenants for i]uict cnj<iymcnt, and that fi'uo from incuiu* 

bmneos (not a covenant that tlio enUtto in ftte from 

incumbrances, but merely that theia sbUl bo no diHturbanco 

by incumbiancers); and tliinlly, the ^vunant for fuiihor 

asHuranco: and that the fiiat class may lie biokou without 

thorn licing any biaach of tlie second or thhxl; for tlio 

piirchasor, although not actiniring a inarkotablo title, may 

lie uiidistui'bod in the possession, and may never roquiro 

any further assurance, or may obtain what ho <loes require: 

alno that, if cither of the second class bo biukon (quIohs the 

covenant bo so worde<l as to extend to wrongful disturb- 

ances), thete must have been a breach of the first class: 

and lastly, tliat the covenant for fnrthcr assuranco may 

be broken wiUiout there being any lircacli of any of the 

other covenants. 


irpou this subject the four following propositioas AVfi laid itsMottve 
ilown by Lord 8t Leonards: ru., first tliat whm lestrictivo 
words are inserted in the first of sevciul covenants having the l^ouiunU' 
same object, they will bo constnie<l as cxtciKling to all the MqweUnj;: 
^venanis, although they aixi distinct (ji): secondly, that 
** wliere the first covenant is general, a subsoquont limite<l 
covenant will not rattain the genendity of the pioceding 
covenant, unless an express intention to do so appeal*, or the 
covenants be inconsistent (q ); thiidly, that os on the one 
bond a subsequent limited covenant does not restrain a pte* 
ceding general covenant, so, on the other band, a preceding 


(») 600 Sng. W; C^T. iWJM0, 
1 L«t> 40; T, lY 

XMt; 630,641. 

(«) Sm 3 Boi. a P. 3t, SO; £r9ttn 


V. 1 L«v. 67; Mul Mt Mmer 

▼. MeCtW, 14 If. Com. Lav Refw $77. 
(p) 80;. 60 a 
(i) Sos- 007. 
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Oup. XTV. 
SM A 


goaeral eovenani will not onla^ n sabaequent linjitcd coto* 
nnnt ” (r) ; and fourthly, that P where the covenants are of 
divera natures, aiftl concern different thin^, restrictive 
words added to one shall not conbol the generality of tlie 
otiiera ” (»). 


hovfAr inila* 


Of Uio above prupoaitions, the first, if read in connection 
with the above classification of the covenants and of their 
separate objects, scorns h) be wariimtcd by tlie aniborities (/)• 
Tlio second pn>|>ositjon ()vbicli UjgetLii^, or ratben* as con* 
neebed, with the* has been disputed (u),) is, perhaps, 
hardly aeciirato ;*fov,*aU}iough a prior general covenant will 
not, it appears, bo n^stiainod by a Hubecquent limited cove* 
nant having a diffoi'ent object (x), yet wlicro two covenants 
rolato to tlio same object, rcstricUvo words in tlio second 
may, it. scorns, control Uio geueiality of tho first (y). The 
third and fotnih propositions seem to be unimpeachable. 


And, of course, restrictive woids occumng in one cove¬ 
nant may extend to anoihoi*, if tlio grammatical connection 


QAUOMUctl 
euMtnwtioo 
raai«Uy 

couMoUeo of require, aiifl no inconsistency would result from, 

cnvnMkti, g\x(^ a constnicUon (5): “ and Iho Coiui will endeavour to 


(f) Sn^. eos. 

(ff> Sufv 60S { wc iWs/ofd V. CVifjr* 
fmif Cm. C*r. IDS; Un'jktt v. Jkn- 
««{<, ihid, 4V5, whm tbo wwoukiM 
wm fof teinia DotalthftMdioff My 
Mt, Ac., Md tikAt %h9 Im^m wete <4 * 
.ftated TftliM : nmfrd, where the core* 
BMti were tbfU iho Unde wen of n 
eteted vetoo, ead ihoold eo ounti&uct 
notwidwtandiny My act, Ac, Ladf 
Jiifk’9,l0T4kirKCiXk.l^iZl Yc0»ff 
Y. RaineoO:, 7 C B. 910; CVoe«(M< 
T. Sfarrtkm, 7 C. B. 266. 

(0 See ^«rrrii v. JTinifle, 8 hot^ 
46} Brewe^ey t. Wir^l, 2 Boe. k P. 
If j /benf ▼. IT^eoe, 9 J* B. Moor^ 
6021 ti centrolied by I/owtO v. 

11 Saet, 683 ; SUitnarH f. 
ArOet, 6 Ad. a & 67 a 
(«) See Jen C by S., voL lx p, 

aoa 


(e) Barton v. Ffty&94d, 13 Keet, 
680.; Oai4tiftml v. GriJUA, 1 Sexoul 
63; Smith t. Comjiton^ 8 H. A AA 
130. 

(y) Bee yind r, Ifarthalft 1 lira A 
U 810; 3 J. B. Mooie, 708, 717; 
but not aammrily, we I/e»m ▼. 
.fCrmesji, 8 Boe. A P. 6661 3awml 

V. AiuUjf, 10 J. B. Idoore, 65; eee 
aUo hfaiifn e. U'yomaru, 4 Dra. A 

W. 411, when Sugdoa, C., ^VP**** 
to hero conakWmd Uiet a yeneml 
ooTeoMt with A. night be 6ut doen 
by nMedre wordi la a coreaMt 
eatorod late upon the tune eobject* 
natter with B. apoa the Moe Initni* 
meat. 

(t) T. CUiiwy, Dy. 940 ; 

Tdm V* /rrHm, Dy. 94Q, a.; aad cee 
6 Ad. A B. 667 1 Aedy t. Xef^ 
^Ndlr Cra. £»a 43r 
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ftscertidn tbs intention of th^ paitios from &d attentive 
consideration of the whole or oonstrue the covenanta 
either aa independent or as restrictive of dkch other, accord¬ 
ing to such apparent intention'* (a): and Equity will relieve 
against general covenants entered in^ contraiy to the 
intention of the parties (&)• * 


Cl»p. XIV. 
Siet 6. 


Upon the death of a covonanteo, or other iH^i-son entiUeil AVbtiber rad 
to the benefit of covenants for title wliicli nm with tiio 
land, and have been# bioken in his lifqtinic, tho right of 
action, so far as any actual damage ha^ been Buatainc<l by trvMb. 
him, belongs to his executors or administrators (c); but, 
except to the extent of such actual damage, the right to sue 
descends with the land, if fioehoM or copyhold, to the heir 
or devisee ((Q; or, if leasehold, to tho executors or a^lininis- 
tiators; oi*, (if specifically bequeathed,} to tho Icgateo (after 
tiio assent of the personal iTprcsentativc to tiie bo(|uest). 


Tho cnstoniaiy heir of a cc^yholder in fee might, it is Cuftomu^ 
coiicoivcd, suo upon ti^o eovenanlH before athuitionce: 

being a complete tenant agmnst all persons but’ tho 
lord*' (f); but this piobably would not be so wheio tha 
adniittanco. is in terms morcly for tho life of tiie tenant, 
with a mere customary^ght of renewal in tlie heir (/). 


Wliero the title is defective, and an action is bionght 
upon the covenants before eviction, there soems to be no 
general rule by which the amount of damages should be 
determined. Where the purchaser has acquired an inde¬ 
feasible estate, but of a less extent than that which ho 
contracted for, the amount, Q{ ho chooso to retain the estate^) 


(«) 1 SMad. & n. p. an w y» Notile, I It.l S. 

(&} (Moot ▼. i/d; t Ch. Oa. 15 1 S55 : A C, i K. A & 53; Xifio t. 

JHddtr V. AiKfOir, Bip. a Fisek 90, 5 Tavat 4IS i /Mi«t v. 

dWd hf Lcrd Eldoa, S Bo^ * P. SS; 4 H. R & 1S8. 
iad by Lord Alnalsy, I Boi. 4 F« • (e) My on (Sop. 890. 

575. (j^ 8m Do€ r« T&mpMit, 18 Q. B. 

(«) £« 0 |r r. S hot, 95. 57a 
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would Aomu to be, the diff^renco between Uio cntunatcMl 
values of the two estates; a^if» for instaneo, the land prove 
to be copyhold itstead of frahold (g), Loid St Le<mards 
soems to consider (A) that where the title is defective within 
the covenant the f nrehaser, before eviction, may offer to 
ro-cimvcyHfhc eistate and cliuin the ontirc pui'clis/ie^inoncy; 
but 110 autlionty Ik ciUnl for thix prupoKition, which appealv 
to lie luitcnablo; the extent of tho damnification being the 
difference between that whicli the covenantee has and that 
which he ought to^havo: but possibly^ such an action might 
lie, if the alleged bleach consisted in a refusal by the dcfon« 
dant to perfect* tho title (0* 

Whore a reversionaiy lease was granted to a lessee in 
possession by a tenant for life who had no power to make 
such a demise, Uie lessee was held entitled, under tho cove* 
nant for quiet enjoyment, to recover, not merely the prciuiuui 
paid and tho costs of the void lease, but also tlio difforcnco 
liotween tho value of the lease which was profe8se<l to lio 
giantcd, and Uiai of a lease which he actually obt^ned from 
the roveruoners for a shorter term end at an increased 

YGUt (i')‘ ♦ 


Where tlicro has been actual eviction, the purcliasor may, 
un<lor the name of damages, recover interest or mesne profits 
for the time <lurmg which he lias been out of possession (1), 
Upon the same principle, ho .would bo entitled to interest 
upon any charge on the estate which he has been compeUod 
to satisfy: it seems, however, to be doubtful whether he 
could recover it for such period aa he Itad, without reasonable 
excuse, n^Icctod to sue upon the covenant (m). 


(ff) Grap V. Sriine, Kojr, HI; lee 
Wa«T. n/dwton, S De O. a & 7514 

<^) Bus. en. , 

(») am S Ttmi. 42 a 
(it) lock r. Fonc, U K 10. V. 
44J; in ths St«L Cb., a 

oi tha 0> 0 New 

a40 j snd m conmwati te 
<A Phr^n T. TkormkHl, t W. BL* 
107$; Jlofkioi r, CiuaiivgA, S 0. 4 
0. M ; Siht V. VW, 4 E 4 a 4221 


tnd wot new Sdn v. PoAer^, It B. 
7 U 4 Ir. A|i. 154, iffirmlng L. H. 
9 Exeh. 59, nnd mtoHng the Pito 
M lo dmnig» M laid down Is /Turctm 
V. TkonkilL And wm fnrtber on thS» 
abjeel>/rd C4 XVII, Raei 1. 

(Q Kio$ V. JooeWt 5 Ttnnt 414$ 
mitl 

(«} Bm AoJortoo and nothfr v. 
Arrww m iikf 2 F. 4 X>. 4<>a 
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So ho, without commumcAjting with tho TouJor, com* ' Ch$ip. ziv. 

promise an adveiBe claim or suit, ho majr recover the amount - - — 

pidd by him, and his coeta of suit u between attorney and 
client, subject only to the right of tho vendor to show, either 
that tho claim was wholly, or in part, unfounded, or that >«- 
bettor toitus might havo been pix)curod (n); and it would 
appear that, if the vendor, upon notice given to him of a 
suit within the terms of his covenant for tj^uict o]\joyincnt, 
refuse to defend it, he could not, an against tho purchaser, 
dispute the validity of the claim (o): it docs not, however, 
appear, tliat the latter could safely dofcnd*an action without 
giving notice to the vendor or the party liable upon his 
covonants (/>), and obtaining his directions, if tlio defence is 
apparently hopolass (<7}; and if ho disregards the notice, and 
the purchaser, acting on his own judgment, defends the 
action and has to pay damages and costs, tho latter has 
boon hold entitled to recover in on action on tlio covenant 
tho amount so paid, and also the expenses which ho had 
himself incurred in dofomling the action (r). 


Tt has 1 )cen considered doubtfid whether, in any case, ^FliothortHa 
the purchaser could recover tho expenses of improvements, 
altbuugh stated as special damagiM in his declaration (s): 
but a dilforence has been taken between improvements, con* 
slsting in achUtions to tlio pro[)orty,—c.<7., expensivo build¬ 
ings erected upon tho land,—and mere improvements of tho 
land itself (Q. A distinction may also, it is conceived, be 
made between the amount reeovomblo in an action on tlie 
covenants for seisin or right to convey—which in their 
terms refer merely to things as existing at the date of the 


(•) SmiiX ▼. Cbn^im, S B. a Ad« 
ISO, utd 407. 

( 0 ) Sfv Ih/M r. Scott, a T. B. 
a 77 . 

(p) Soo a B. a Ad 40 a J UwU n 
PMfet, 7 Tft&st, lea; aad m 8mUk r. 
6 BxoL 710. 

(f) 8o« Oim r. I Hood 

a tf. 400; akort ?. Ktithwoft 11 Ad 
TOL. n. 


AX.2A 

(r) Jto/pk T* CrottA^ T* ZL 8 Rich. 
44; oodfoocMeBtiioivdtod. 

(l) t. CamjAeU, d J. B. 
Mooro, as; I Tount 715. 

<0 8oo a Jr. B. UoM, It, 54 . 57 ; 
•oad 000 Duntip ▼. iw/n ; 

i0dCa.XVIt 

e 
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conveyance, and if broken all are broken immediately— 
and the amount recoverable* in an action on the covenant 
for quiet enjoyment, which is, in its very terms, prospective: 
in the latter case, it Rcems difficult to understand why the 
full value of the property as existing at the time of the 
breach of^vonan^ should not be recoverable; especially 
wbon (a) tlie property has been professedly bought for the 
purpose of being improved by building on or otherwise. In 
one case, it was Imd down that the measure of damages in 
the event of eviction includes the amount expended in con- 
Teiiing the land tdetho purpose for which it was bought; 
and tliat the purchaser may rcoover, not merely tiio value . 
of tho land, but also the amount spent in the oreotioa of 
Houses subec(iu6nt to his conveyance (ts). 

It is not an unfroquent practice on a sale by tenants in 
common, or other persons having partial interests in the 
ost&te, to restrict their liability under the oovenants for 
titlo, not to their roapoctive interoets in the estate, which is 
a proper restriction, but to the amount of their respective 
shares of the purdiaae-monoy. This practice, however, is 
scarcely defensible; and seems to bo founded on tiio notion 
that the measure of damagci, in case td oviotion, cannot 
exceed tho amount of the purchaso^money: a notion wliioh 
is orroneons in cases wliore there hia been an expenditure 
in improvementa of tho proporty« 

Bankmptcy ami a certificato wore, und^ the old law, no 
defence to an action for breach of covenants for title, happen-* 
ing before the bankruptcy; the demand not being a liqui¬ 
dated dobt (y). Bub, by the 158rd section of the Act of 

<*)809l/<Mffr3rv.EfuvM^iSXxdL S. 167; 27 Dtar. MS; «ad ho 
141, Sa4; l>uehmrik j. SmH, 10 

inr, 8S L. J. Q. B. 455; fFcUtr Xv. N. a S14;iBd tba jndiBHDt of 
JBro ^ u rU , SI Ifc T. OS | fldAtr BloAbon, J,. 

17 a a SI; OriTT. 7%nm (y) Eumm9nd r. AuM^ 7 T* B. 

L. a s ft a« eiiisadHoiraiv.iwMiaBL 

la oa 

(•) Admit t. I Jv. 
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1801 (z), if any bukmpt was •at tho tims <4 adjudication 
liable, by reason of any contia^ to a den^d in the nature 
of unliquidated damages, the Court of Bankrupt^ had 
power to assess the damages; and, when assessed, they were 
provable as if a debt due at the time of bankruptcy: but 
this section only i^lied where tiie contract had been broken 
hoforo the date of the adjudication, or the act of bank* 
rupti^ (a). Whero a bankrupt, prior to his banlcruptey, 
fraudulently professed to sell, as freo from incumhianccs, an 
estate wbidi he had already mortgaged, the covenantee waa 
allowed to prove in the bankruptcy for* tho amount of tho 
principal and interest which ho had ^d to the incum¬ 
brancer, and also for the costs incurred in defending a suit 
for foreclosure (&). 


Under tiie Act oi 18CS), tho tiustoo of tho bankrupt s pro¬ 
perty may, within a limited period, by writing under his 
hand, disclaim any such propciiy, where it consists of any 
land burdened witii onerous covenants, or whero it is 
unsaloablc, or not roadily saleable, by reason of its binding 
the possessor thereof to tiie peiformanco of any onerous act, 
or to the payment of any sum of money, as respects lease¬ 
holds, such disclaimer cannot be made without leave of U^e 
Comi (c); and any person injured by such disclaimer is to 
bo deemed a creditor the bankrupt to the extent of such 
ii^ttry, and is entitled to prove the same as a debt under the 
bankruptcy (cQ. Tho Act does not specify how tho damages 
arc to bo assessed; but, it is conceived, tiio provisions of tho 
l$3rd section of the Act of 1861 will still apply. 


A mortgagee cannot, in Equity, without the consent of tlio 
mortgagor, release covenants for title entered into by the 
vendor from whom the mortgagor purchased (e). 


( 2 ) a Viot 0 .134 ; sod con* 
pM 13 a 13 Wwl. 0 . 10S,i.l7a 
(«)Zrj9orWir<MfitlS»0. Jaa 
&33(X 

(6) U ptwu Om, 13 W. B. m 1 
too, JU S 7 * T. N. 6 . 

W, brmAm 


of eoTouat to npotr. 

(e) V«ii fvp'a, p. S4, lad mo 
WQmm, L. & 13 Sq. 13S ; £m forU 
/O Mrii y, U B, S Ca Ap. SSa 
(4 38 a 33 VkA a 71, «. 8^ 34. 
<i) Thontm v» Omi, I Q. IL 
a*0. 391. 
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If U)o covonantor died before ihe ICih July, 1S30, no 
ftcUon for a breach of cov^iants for title, or of any other 
covenant, would *lio a^nat his doviseo (/); whether the 
brcacli occun'cd before (^) or after the decease: but if tlio 
covenant liad l)con^or payment of a sum by way of Uc^ui- 
date«l daiaa^'s, and were named in the covenant, 

the deviNco would liavo been liable, jointly with the hetr, in 
an action of debt, in ixw^wct of a hi^each occuning in the 
lifetime of the covenantor (A); although, if thoro wore no 
heir, no action would liavc lain agaiiU)^ the devisee alone (0« 
The heir, if nainciWn the covenant, is liable to the amount 
of descended hssehi, whctlicr the breach occur Ix^forc or 
after tlic death of the covenantor (i*). 


And under the 1 Will IV. a 47 (0» dovisoes ai'o, to the 
extent of tho devised assets, rendered liable to bo suoil upon 
the covenants of their testators, jointly with the heir taking 
asseta by dcacent, or solely if there bo no such heir. 


And it has been held in a modem case (n^), that (lamagos 
upon covenants for title, in which the heir was name<l, for 
breaches liappening alter the covenantor's decease, wiU, even 
as against tlie <1e^^scc, bo consideretl as witldn tho meaning 
of a testamentary cliargo of debts; and it socum that a 
claimant for unliqublatcd damages in inspect of a breach of 
covenant may himself institute a suit for the a<1 ministration 
of tho covenantor M estate (n ); but tho devisee, or (it is con¬ 
ceived) the heir, in an administration suit, is not bound by 
the result of proceedings hy the covenantee against the per¬ 
sonal representatives of tho covenantor; but may have tho 
question detonnined in an action to which he is lumsclf a 


(/) \yii$on V. KiiuU€f,7 £A*t, 128; 
adS M8 DiQx» £roidmfod, 0 Jur. 
K. a 2SD; sfimed 7 Jw, K. 0. M. 
is) S. V. 

(i) &«o Jenk'm T. Q Sim. 

((l» 807 i V. Cntnnlli 
Oh. p: 111 

(i) SfMrdtt, 0 M. 4 

W«2M. 


W 8m Shap. TottdL 177. 

(0 3oe flk 8. 8, a a Tbs Act 
CHDC i&to opcntioi on the I6th July, 
im 

(M) ifom y. TitcUr., 0 Ha 70; 
Ikmiac^um T. 2 J. A L. COO. 

(a) AutA ?. Chsey, 14 L. T. 414) 
14J«r. lOOe. 
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party (o): nor can interest be claimed prior to the amount CUp. XIV. 

of damages being bo determined: but where devifiees, having _^ 

inHutod on this ri^t» were unsuccessful •in the aciion» the 
covenantee was allowed the amount of the damages assessed 
upon the tiial> his costs of defending the ejectment upon 
whicli ho had been evicted, and of an action b^^ught by 
him against the personal representatives of the covenantor, 
and by tbcTesult of wliich the dovisees bad refused to be • 
bound, of the action to which the devisees were parties, and 
of the suit in Equity, and also interest on the damages and 
coats, to bo eompute<{ from tho time wVn the amount was 
osccrtiunod and judgment entered up in tliu action against 
the devisees Qi). 

A I'eiiialntlci’mon has no equitable claim upon dainagcs NuifipqrikA. 
ivcoveiu<l by tlie tenant for life upon biuacli of covenants for 
title (fj ); aa he himself can bring an action fur the h^ury (if 
any) snstamc<.l by him as owner of tho luvuiidon. 

4 

A vendor selling, at a great undervaluo, an estate with a Covmati 
title which proved bail, has been relieved in Equity ogmnst Mbit b 
an action on the covonants for title, upon the tonus of his 
i^cfunding tho prico and interest and being chatged with tho 
mesne profits (r); bat the contract is described as a “catch¬ 
ing bargain’’ on the^paii of the purchaser; and it is 
concoivc<I that no such I'oliof ^^ould bo afibnleil where tho 
lowness of prico could bo I'oferrod to the known state of the 
title. 


Where a bill was filed to set aside a conveyance as fraudu- 
lent, and the defendant,pifiuZoifc sold paits of the estate 
to parties who had no notice of tho fraud, and died, and a 
supplemental bill was filed againat liis rcpreHcntaiives and Mit Bub-inu** 
the purchasers; the latter, being ovictod, woro held entitled 
in the suit to repayment of tlie purchase-money by his 


{«) Ufom w. fsAbr, laJ , (ji) 5 Ha 79. 

■M Oo 9 T. XitiQ, 9 Dw. BSC,* Nor* { 9 ) NaUt ?. Omt S 81m. M. 
NWS Si*h 0 f 9 Bear. 990. (p) ?, Smint, I Veta SSO. 
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represontAtives; and, aa agmnst the pimtiff, to an allowance 
for lasting repairs and BubstsAtial improvemonte (s). 

The righU aruing under a vondor's covenants (other than 
covenants for title), appear to he subject to the same rules 
as have bqen already considered with reference to a pur* 
chaser's covenants (f). 

LasUy, wo may here remark that, whero the conveyance 
contains covenants by the purchaser, his non^ccution of 
the deed would not^at Law, bo any d^eiice to an action by 
him for breach fit t^ie vendor's covenants (u). 


(6.) Parchfmr^H i'emetly wi'Ur 9}wial 

<» ivjyjfrf of <Ufeci 9 (*). 

A purchaser, after conveyance and payment of his pur- 
chase*nionoy, may obUun relief in Eqnity against a vendor, 
who, by fiaitduluni inisropresentation, has inducod' bhn to 
accept a dofectivo title (y); nor need ho wut until oviction, 
but may, at once, clsdm to have tlie contract rescinded (s); 
and ho should be prompt in applying to the Court («)* 
a modem case in the House of Lords (b), it was laid down 
that in order to entitle tho purchaser to relief, the misrepro- 
Bcntation must be of an existing Act, and not of a mere 
intention. This doctrine was strongly disapproved by Lord 


(i) fVmfjwii V. 1 Bw. 

m. 

Tid* iif p rd, Met ^ tad lofcbo* 
rittai dted; ind tee Bnwtter t. KiU 
thm cr XidifiL Ld. Biyxo. SI7, 
ixtd 5 Mod. $60; ind ffaUia T. 
Snehitf, 1 £q. Oi. Ahv. S7; lad the 
rau^ki QB tluM deddoDi Id 
G. toL L d «9. 

{«) 8m Morffa» r. Tifa, 14 a Q. 
47$ S AeriloiipMD (7. X. C V. Per* 
nd/, 1 $ a & 6 $ 0 . 

4i) Vidi luprd, p. 108. 

(f) U>€md$ Mlmf, 0 . 0 oo^ 
106, $1S| 8 8w. 867 1 Strrf t. 


Armutmd, 8 Ki. 881; lotdl ▼. 
ZfMtt 8 Y. 40. 46; EoAff v. WU^ 
lirnmi, $ J. 4 n 1; Me Jitlard r. 
AJper, 8 De (A 4 8.607 : ife»w t. 
/ercfdt 8 DeO. M. 4 G. $18, Md iS 
Bmt. $78 : Mvened, 8$ J. Ck.; 6 
R. Li 166 iartSm t. /Eeaeter, 7 

noG. M.4G.A * 
MO.CMp.$I6.;8Ke.88l. 

(s) p.*48j 6 4 4 WUL IV. 

& 87, t. 84; had Me Jeutiiiipt r« 
6 DeO. M. 4 G. 186. 
(»)/MdM a Mee^r, 6 H. L Oe» 
164 
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Leonards (<:): nor is it eas; to lee whj the declaration 
of an intention to do or abetaib from-doing some act, which 
has the effect of inducing a purchaser to toxnplete, (as, $, g.f 
where a yendor states his intention not to enforco a chaige 
which he has upon th^ property^ should not, in Equity, be 
equally binding upon the party making tt, as the* inisrepre- 
sentation of an actual existing fact (as> €.y., where a vendor 
untruly alleges that he has no charge upon tlio estate). In 
one case (</), where A., a lessee, pending negotiations for an 
underlease to E, atat^ that the 6ea>\'icw fiom the property 
could not be interfered with, inasmuch as he was restrained 
by the covenants of his lease from bidldii^ on the land 
where alone an obettuction oould be caused, and tho under¬ 
lease was accepted and the property dealt with, on tiie faith 
of this representation, A., having surromlenxl his old lease 
and obtained a fresh lease,—without the rcsiriciivo. cove¬ 
nants,—on a bill filed by B., rostmtniHl from building 
so as to obstruct tho sea-view. 


And where a person has leen induced to enter into a 
contract with another by his material misrepresentation, 
he is entitled nOt merely to have the misrepresentation 
made good, but, if ho so elect, to have the wliolo contract 
avoided (s); and the burden of proving that tho misrepre¬ 
sentation was not relied on lies upon the pai*ty making it: 
but tiic misrepresentation must be material, and not merely 
conjectural, in order to set* aside a purchase (/). 

Even a fiaudolent concealment, by the vendor, of a mate¬ 
rial ihet which the porchaser has no sufficient means of 
discovering (g), may entitle the purchaser to relief (A). 

4 

(«] /ontoi T. 5 E I« Si B«sv. 96. 

(li) PiffSfoU S(raM9N, Xobat, S41 j (/) v. ffrwffhlon, 6 D« Q» 

iird. I D« a. p. a ^ m. a q. 120 ^ uui m setm, csi. 

obnmtku la jndsnmt tn/ordm (s) S «0 On^Uan ▼. ym 3rttnt‘ 
?. IToiwy I SmtU t. Pay, fKUa wkt, E CU, 1 De 0. F. a Jo. 
760. STS; Mm Jhwwitk, 4>f., £. <h, f. 

(«) So* AnrfAifv. friaUssi, 91h Mafi ff m'i d oct 2 Dnw. ftS. SOS. 

C^ a Jo» S04 \ if ibt dotesbt poloet; Mprd, p, 95| 

SS7 ; r. XiMm, SO 1. J. oad ois Umdm v. Urn, fi Cox, SOS. 

Ob. 90 ; (Martmmhh ▼«* (A) Soo 0, Coop. SIS ; Smijf r« 
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ThuA^ in a modem case, yrh^ a purchaser in possession was 
irauduiently induced by th^ vendor and his solicitor, in the 
absence of hia &sm professional advisei*, to pay tho pur« 
chase money and exceuW covenants for tho production of 
.title deeds, the tiUo to part of the property was 

under jofestigation with reforeneo to a known defect, ho 
was hold entitled to rescind the contract, to recover his 
purcliasc^monoy, witli his costs, charges, and oxponsoH, and 
to have tho deeds of covenant delivered up to be can¬ 
celled (i). So, wlmro a vendor, gooiningly fiom mere 
mistake, cironoously stated Uiat a will, forming lyaxt of tho 
title, hod botAi pivvod, the puicliascr, after convcyanco, 
obtained a docitK) that tho will should bo deposited witli tho 
Master, auJ tlic vendor was fixed wiUi costs So, a 
vendor of an (Acuity of ixxlemption, misrepresenting the 
miiount of iucumbinnces, will be bound to make good liis 
iiils-statcnicut (Q. 

The general doctrine as to tho responsibility of a vendor 
for tho acts of an agent, whom he has either expressly 
authonxed, or, by hU conduct, adopted, is well established 
both at Law and in Equity; Imt it is extremely diflicult to 
detino wliat sort or degree of misrepresentation on the part 
of tho agent will entitle the purchaser to set aside a pur¬ 
chase which lias been completed %y convoyaneo and by 
payment of tlic parchaso-money. We have aLiiia<1y (m) 
iiderroil to this subject in ti^eating of the relative duties of 
vendo» and pui'choscm beforo entering into an ogi'ccmeut 
for sale ; and we shall agmn mfer to it more fully in treating 
of the gi'ounds of defence to a suit for specific performance. 
The ivmaiks there made are applicable hew; with this 
qualification, vix, ttiat a misrepresentation by the vendor, 
m his agent, which will avail the purchaser as a defence, 
may yet not bo suflident to entitle as plaintiff to have 

' 4 M. a n. «S7, 600; auI m (t) ITarrinn t. O^panL S Co*. 

s jy; a a c. a 577; uu tho sia 

mwni In t, AUmoJ, Yon. 465 f (() ItL^ W 8 H. L. C, 
and S. C\ 6 Cl a F. 883. 84a 

(0 Otrrf V. Armi9l^ 8 Ke. til. («) Stpr^, p. 83, 



KIOHTS OV TENDOB AND PUBCHASCB. 


801 


Lis monej retumod alter it htt been paid and tbe estate 
lias been conveyed 

In a case, which has often been the sabject of oommenti 
whore a public way over the estate had been so blocked upi 
under a more temporary arrangemont, t&t it could not be 
discovered by the purchaser, and tho vendor’s solicitor (the 
vendor herself having no personal knowledge of its exist* 
enco,) omitted to disclose the same, or to produce tho 
deed establishing it; but not, as the Court considerod, 
"with any intention to do or sanction ^ything he thought 
wrong;” and the conditions of sale re<]iiirc4 tho purchaser 
to build a wall which in fact interfered with such right of 
way, it was held, that Uiis w^ such implied fraud in the 
vendor os enabled tho Court to Uecroo a ixwnvoyance (ii). 
Tho bill, however, which rcstod tho purcliasor's case upon 
tho giound of personal fraud, was, on appeal, diinnlssod by 
tho LoixIh (u) ; they being of opinion that the vendor had no 
actual knowledge of tho circumstances, and that the agent’s 
knowledge could not sustain a charge of personal fraud 
against the piindpal; and that the plaintiff, putting hia 
case on the ground of personal fraud, ^uld not rest it on 
any other groimd: and Lord Cottenham cited, and seemed 
to appix)vo of, a case (p), where a lessor liaving informed his 
intended lessee (in answer to an inquiiy on the point), that 
no public right of way existed over the estate, a bill to 
I'cscind the executed leaso on the gix>und of tho ascertained 
existence of such right of way, was disiuissod, there having 
been no wilful misrepresentation. 

It may be remarked of one ofthe above cases ( 9 ), that tho 
inisrcprceentation evidently resulted from mcro carolessnoss 
in not ascertaining whether certmn mark-stones denoted tho 
centre or the side of the way; and, of the other (r), that tiie 

(m) GiUtmj. Y. k CCa rmn$ik» b Pmr ?. lK.tS. 

642. era 

(o) WUdi V. B. L. a ooa (p) t. Myr, 2 k K 

6m Lord 8t iMiudi' ranorko on 

tho ou^ In hk trtotiw on tho Low of (f) t. M Mfmt 

Proportj \ but ••• stio Y.^C. Wood^ Ugp ?• Crtixr, tAt «ilprW» 
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leaeor had grounds for believing bis stotemeiit to be correct 
In each case the misrepros^taiion, if diaeovered in time, 
would probably have been a Buffident reason for lefiudng to 
complete the contract But, as observed by Lord Gotten- 
ham (s), there is a«inariced distinction made by Courts of 
Equity between what is necessary to resist a suit for spedfle 
porfonnanco of a contract and what is noccssary to support 
a suit to set aside a deed executed and an anangement 
completed It seems that in such cases the prindpal would, 
as a general rule, ^be bound by the fraud of the agent (0 ; 
but not by Ida mei% non-cornmunication of his constructive 
knowledge, or of knowledge acquired by him otherwise than 
as agent (tt). 


Nor, it is conceive<1, will a iniarcpresentation of tho agent, 
made Iwiut fi/U and in ignorance of tlio true fhets, entitle a 
purdiaser ^to have his money returned after conveyance: 
although, as wc have already seen (s:), the innocent misstate- 
ment by an agent upon a material point, a g., the existence 
of a nuisance, unknown to himself, but known to his prin¬ 
cipal—or oven, it U conceived, if unknown to the prindpal— 
may be a good defence to a suit for specific performance of 
the contract 

A purchaser after completion coulJ noi^ it is conceived, in 
the absence of fraud, obtain relief on the ground of the price 
having been unreasonable ^). 

Where a reconveyance is decreed, the purchaser will be 
credited, in addition to his purchase-money, not only with 

(i) IVnv- C Cl a F. S45. Jl Cb., 6 B. L.a * 

m to Wtto V. Futo, ZilB. («) ICAie t. Oibmm, 1 H. Ti. 0. 
SS, f7; dog. S4S i 1 IL lb 0. SIS; SOS ^ Mtd m Jtmicf t. Kinitafrd, 
•ad n* Oon^fboi ▼. S Mee. S . S Uitt. S O. I, a * 

W. SaS; M MprS, p. Si; Onptore BwpM, p,*M, ud mm tbv# 

V, iV<# JVfMwvel Ok, 1 Da Q. F. dtoi 

4^ 57% ; Natimi Bn^ongt (htf, (|) to Aasffa^to«^Toa. 107. 
^ ?. I Hm). lOS !• S OL 4 Ha, m| ?. Vt^ % 

B^r. Aito Dra4 W. 1,CWM v. Ufim, 

•qrperatot, m Jt f s p r t. Ot Wmkm SBmt.HS, 



BI0HT9 OF TFl^DOfi AHD FTJBCHiSSB. 


803 


necessary outgoings in req>ect jof the estate^ bat also with Ch^ ZIV. 

the amount of repairs and improyements, if aecoted before _ 

the disecveiy of the defect in title, and their repayment 

is specially prayed ^the bill (s): and, probably, of necessaiy 

repaiiy executed during or pending litigation, if specially 

prayed (a). He will dso be allowed his costs of the purchase 

and conveyance (h), and intorest upon all these several sums 

at the rate of 41, (c) pr cent from the times of their 

respective payments or expenditure; and will be debited 

with such rente and j)rofits as he has, pr without wilful 

do&ult {it) might have, received; and trith an occupation 

rent in r^peot of any part of the ostat^ which has been in 

his own possession (e). He would also, it is conceived, bo 

compelled to Toinstaie premises whieli ho had matorially 

altered; a private house converted into a shop(/). 

Where a purchase was set aside for fraud on Uio part of the 
purchaser, and the rents exceeded tiio interest of the pur¬ 
chase •money, annual rests were directed until the principal 
should bo liquidated (jj ): but a special case must be sliown 
to waiTont such a direction (h) 

In one case the purchaser, obt^ning a decree for roscinding AJWwtd to 
a purchase on the ground of frand, was allowod to follow the 
stock in which part of tbo purchose^money bad boen in* 
vested (/); but the decree rescinding a purcliaso was sub¬ 
sequently reversed; and it became unneccssaty to prosecute 
an appeal to the House of Lords which had been lodged by 

4 

fy) Sao Edwdi i. I fiv, Ap. 645, vim % dinctloo •• to 

389; sad mo Boioo, p» 615. onsool reoti w*i ca ftnick oot 

(a) 8oe SCfi, of the deooe \ Seton 089. 

(8) % S«r. 389. See tbe decree; (e) See 3 Y. A 0. 0. C 681. 

(c) Bee8Y.aC.aa68Ij6f.|)ep (/)8 m Jee. 106. 

erst vM fonserij sQoved, tee Jm. (^) Domomm ^rkhr, Jtc. 10& 

100. (A) See Ifeuom t. Ctmismm, i Ho. 

(d) See tbe decrees tn Msm t. 97; Prru t. Coie, L. B. 0 Ch. Ap. 
lystte, s Y. aa0.a 6811 wm* m, 

?. 47»6«m, I H. B Ok 680 1 end (4) Sm^ r. ACjcdk^ Yeo. 607 ; 0 
Mwrap r. Mmt, S SelL .4 1* 490) CL 4 Fbi 388; Snmi r. Oeysf^ 
b«l Me, mtr^ t4e fcO p wat tUA t De O. V. 4 171; ceepp^ 

409 ; Md ?. 16 197. 

BesT»37) iVefCT. OoUfU B 0 Ck 
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EFFBCrr OP OONYETAKCB ON EBLATIVB 


Cbtp. XIY. 
EmII 


the holders of the stock. I^rd St Loonards roiuai'ks that 
this is the only case in in^cb Equity has, under such 
circumstweee, followed the purchaso-money, and that the 
order, if the appeal had l)Ocn prosecuted, could liardly have 


been inuntainod (il^. 


nui for oott- 
liooR^on BOi 
sUftbudjlu, * 


A bill filed, after conveyance, simply for componaation in 
jxtspoct of clefocto in the estate^ will bo di8miB8ed({); although 
such defocta, accompanied by fiaudulent mlsroprcBcntatlon 
or concealment may be a ground for rescinding the executed 
contract *• 


AoUutos Uw And a puivhascr may, after conveyance, bring an action 
on the case for a fmudulent nibrepresentation of the 
IHoperty (iti) or the title; alUiongh it bo made nut directly 
to the purcliascr, but to a ponK>n in treaty for the piopcrty, 
oud who coiumunicatcs it to the purchasci* (n): or may 
recover tlie puichasoMnonoy, if the circumstances of the ease 
entitle him icsciud the contract (i>). 


BocUen 7> 

As topnr* 
chiMT^ rid 
to p4j off fa 
CQX&tn&OM 


Wbotlicr lia 
0 * 0 , ifter ooo* 


(7.) As to j>u)'cAasei*'s inghl to jxig ofi' incamibmnces out of 

u}HHti<l pu}rha$&'inontt/. 

After the conveyance has been oxccutod, the purchaser 
may (/>) dischaigo out of any purchase-money which rcTnains 
nnpaid, (although secured,) any incumbrances which cither 


it) Sutf. 

(0 AovAoi* May, 13 IM. 749; 
*ad fee* Leutjf ▼. /HlfaM, 9 Do U. ff 
Jo, 110» Tho Court hM 00 joriidio- 
UiA oaUer Lord Colrar* Act, to giro 
oonpesniton eatiTojraACC. 

(») JJohefl V. SUvent, 3 n. 4 C. 
633 ; if«MSwr|r v. Psul^ 1 C, B. 316; 
0€rha7^i v> ArCrt, 3 NL & D. 470; 
^■Orr ▼. Wifmm, 3 Q. B. 68, 68; 
althoogh made bp aa & C ,: 

bat NO, Load CampbaU'i dio« 

tq^ 1 K. L. C. 616| to tba dia- 
tl&etfoa* fo tUa iwpect, batvami. 
aeUou 00 tiw contract aod on tba 
caae. 


(a) IHlmmt.IIood, 6 Bing. K. 0. 
97; and toe Lanffndff€ v. Ltvjf, S M. 
aw. 519, 531 

(c) Ettrif t. GarreU, 4 Man. k It. 
687. 

(p) See StrjeatU J/spoAnTi fair, 
yrcem. C%. IL1; Anon., t6.107. A 
papmeot made bp tbe pvrehaeor to 
an iacnmbrancer (a tbe eetate ia 
prhnA /nek in dkdiarge of the in- 
eombranoe, ahboagh the Utter map 
bare otb« el^ma oo tbe purobae^; 
IhtU MartK 1 Yent 468; i/ry. 
ward ▼. l o maac^ MA 34; MU r. 
SmiUt, 9 Beav. 80 j /Wm v. Ander^ 
tai, 6 Timt. 696. 
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have boon created by the vendor himself, or are oovored W OUp. xiv. 

» ♦ • Siofc. 7 

hU covenants for title (;): but^ot incumbrances paramount_!_ 

to his title, and not covered hj his coveilanto (r) : and this 
right, it is conceited, would not, where security has been ^ 

^ven for the purchase-moncy, prevml, as^gainst an assignee chawnnney. 
for valuable consideration and without notice, and who, pre¬ 
viously to talcing thu assignment, had ascertained from tho 
purchaser tho oxistonco of tho debt; othcmiso, no one could 
safely take a tiansfer of a luorigago by a purchaser to a 
vendor for securing part of tho pmx^aso-moncy. Tho case 
SCO ins to 1)0 within tho principle of one whore it was derided 
that, whoi'o a tenant for life witii power of ^o ha<l sold an 
ustato, and covenanted that it was free from incumbrances, 
and tho money liad been paid to tho trustees of the settle- 
mont and invested, the purchaser, on discovering the 
existence of incuubiancos, bad no claim upon tho vendor's 
lifo-intcinst in the money as against an annuitant, to whom, 
for valuable consideration, and without notice of the &au<l 
committed by the vendor, tho trustees of tho stock liad, at 
the vendor's request, given an irrevocable power of attorney 
to receive the dividends (s): and Lord Thurlow, on appeal, 
intiniato<l an opinion, (which however, was extra-judicial,) 
that (iti'ospociivoly of tho claim of tho annuitant) tho pur- 
chaser could not have foliowe<l tlic money when dcpositetl 
with the trusteoR. Tlfo case is cited by Lord Sti Leonards 
OH an authoiity for the pro 2 )c»dtion that, notwitlistanding 
incumbrances have been fiaudulently concealed, ** thu pur¬ 
chaser has no lien on the purchase-money after it is 
appitipriatcd by £be vendor ** (^). 


But where tho same solicitor, acting for both parties, had Out clpor. 
roceive<l the purchase-money, with, as allc^l, by tho pur- 
chaser, the knowledire of an incumbrance, the Court hold •• 

that he had so rceoived it as agent of the vendor, and tho 


(j) Suf. V, a F. i IWfr^a r. («) OMt r, l^rd Ftmbrtiltt 1 Bro. 

S K W. SOI a aaol; 8 Bra C C. SSI 

(r) Thm^s y. IhmO, 8 Coot, 184 ^ (I) Sag. 588* 

VoM T* Lord Bvnord, Q!lb» £. R> a 
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EFFECT OF CONTETIKCE OH BBLATITE 


cwxnr. 


purohtter'a petition to hav^it applied in discharge of the 
incombraneo was diimiiiwd ^th eosti (u). 


Pwdiatw A purchaser buying up incumbrancea urhich the vendor U 
bound to satisfy, charge, as agidnst the latter, only the 
price actually paid for them (^), 


Ssetloft I, 

PwAsmt'i 
riMMd^ ia 

PitfohMir 

bu/UaUi 

OlVU«flftlS 

nbmdU 


Whether « 
U he bar 
«Ute wwik 
bee DO es« 
foteuoe: 


or known to 
the vendor to 
be utteBtjr 
worth] iMi 


(8) PmxJia^r*8 nnwltf in Eqaihj if ht Jmy hiB own estate^ 
Oi' if lavtht omitted fivm convef/ance—and ae to 
/wilier asaamn^^ tn and by 8t(ttuU. 

If it appear'that* the estate bolongod to the purchaser, ho 
can, in Etjuity, and probably at Law (y), recover hia pur- 
ohaso-nioney; although ho might have discovorod his right 
from the abstract of title (a) ; nor is iUclear that tho absence 
of fraud in tbe vendor will bar the relief (a). 

And it has been held (b), that a purchaser who, although 
wiUiout any fault on the part of the vendor, buya an oatato 
which in fact has no existonce, (ay., a remainder expectant 
on an estate bul which has been barred,) can obtain relief 
in Equity. Tho principle has been doubted by Lord Si 
liconards (e): but it has been decided that, even at Ijaw, an 
action lioa in such a caso to rocover the purdiase-moncy os 
money paid without consideration:—as where a life annuity 
is sold after tho death of tho ctetui que vU (d), 

In a late case, where a a^editor of an insolvent fiiip, one 

M Tgta V. WM, U Bttv. 14. 

to CbM V. Lord AUeUf 3 Duw. (4) I/itekeods v* GUiditiffS, 4 F». 
3Se» 394. 135; v» Satgd^ K»j, 6S5 ; 

(f) 8 m SWMUtMd V. 7 .ind «« SUtd r. 3 P. WW 

ExdL 308. « 217, 320; iht judgBMii » wkicb 

(t) V. Simglmm, 1 Tt«. •viteU/ bad Saw ; aad toe 

130; Cbdir da c v. ITtOO, L. B. 1 C3^ CUn t. lot, L K. 10 C. P. 834. 
AfSK 58; iod M to mm at oan* to 8 m Bq^ 847. 

IvoatM ^ doobtfoi La tai o mn (<0 SMeHDwi v. Fkrwr, 7 Exeh. 
V. Uoa 584; imufS v. 305; Barry, Othmkt 5 M. a W. 590; 

Lmmd, 3Baa & 171; Amrt r. Aalir.C^iSvriw.OBuh.lOO^y^ 

atowM^ 5 OL a r on. pt^ ▼. Bmiimt a sl a b. aioi 

to Mipiksi T. akt ff qfW M r. J^dkr,U Qi K 081. 
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of the memben of which was ||lso Beparfttal 7 insolTeEt aad Xiv. 

lum compoe, in order to pro^ire a title^to the separate , ^ _ 

interest of the non rompoe parbier, issifed an execntion 

agunst him, and sold hj the sheriff, with the intention of 

himself puroharing, so as to facilitate dealings with tiie 

partnership estate, hut it was knocked down to a stranger, 

the purchaser was relieved from his purohaso, with coats 

against the vendori on the ground that the property was 

utterly worthless, within the vendor’s knowledge; and 

that the execution a^ sale were entirely undor his con- 

trol («). • • 

• * 

If lands shown to a purchaser arc excopted in the con- 

* * tuj la 

veyanco under a name hy which ho did not know them, he Kqui^Ucdi 
can claim them in Equity; and by getting in an outstanding 
legal estate may hold thorn, oven as against a subsequent 
purchaser for valuable eonsidoration and without notice (f ); 
and he could, doubtless, enforce a conveyance of them, as 
against the vendor, or volunteon. Ho has also, it would 
appear, the same rights as respects lands acddontolly omitted 
from the conveyance, if shown to him as part of his pur¬ 
chase (y), or if he can prove an agreement for tiieir puichsse 
sufficient within the Statute of Frauds (A). And, as a general 
rule, where the conveyance is executed for the purpose of 
giving effect to and exceuting the agreement, and 1^ f»ud, 
accident, or mistake, it gives to the putxdmscr less than he is 
entitled to under the agreement, ho may call upon the Court 
to rectify tiie defective conveyanco, and give him all that 
the agreement comprehended (%) i but not whore tho omitted 
property has in the meantime been conveyed to another 
purchaser without notice; and in such a ease, unless there 
bo actual fraud, it would seem that no compensation can be 
pven (fe). 

(e) Smith T. ffofriwm, t Jar. K. 8. N«lt. Ok E. 7 (whidi, hovem, wai 
S$7: S6 L. J. N. & 41k a out b f t w i i m priac^ tad ifwt )} 

(/) OxmUh r. BrockMt^ 1 Bq. 0. Ak sad M werUf ▼. WOtau, 1 Vaa J, 

856. sia 

(p) Bss Ckn T. fraarSMH Fm (0 nU mcL k; 

Ck tk (6) Imtf y. BWoi, 8 W. B. 62: 

(S) S, C*i sad m Ndton y» Bttmh mmd, ik 117: S Dt 0. E Ja 
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EFFECT OF COKySTAKCB ON BEL4TIVE 


Cliftp. XVI. 
S«ci 6. 


wb»?«iisf 

Affordodi 


And relief upon e de&etiv^ ingtawnent is the more readily 
afforded when the party to be charged thereon is himself the 
person who prepared or perfected it *(2). But where the 
original agreement is of doubtfhl construction, and the con¬ 
veyance is definito^d unequivocid, it is not easy to avoid 
iho conciwion Uiat the latter may be the best evida^ce of the 
terms of tlio actual agreement (m). If the purchaser's hill 
in such a case is dismissed, and the purchase-lhoney has 
been paid by him into Court, and not invested, he must pay 
interest upon it to the vendor, although it has b^n unpro¬ 
ductive (n). Of course, the Court w^l not interfere if the 
agreement was; In the tcchniad sense of the word, inequit¬ 
able (o). 


nqiilrs 
rmJorto eon* 
vejfub*^ 

{ntuMta 


* 

So, also, the purchaser may in Equity, under tho covenant 
for further asslirance, although not running with the land (p), 
require the vendor to perfect a defective Utle; even by 
conveying any interest in tho estate which be in%y havo 
subsequently acquired for valuable consideration (q ): rad tlio 
right seems to exist indopondeotly of such a covenant (r): 
and may be enforced agiunst the vend oris reprcdontativcs, 
and parties clmming under him for valuable conKidoration 
with notico (s): and the rule seems to be tho same oven when 
ho has no estate in the land at the date of the conveyance. 

It wos, however, decided in an old case (I), that suck an 

• 

equity could not bo enforced against tho heir: but there ssemn 
to bo no good ground for such a distinction, and it has been 


110, vpMi the grensd tbet the por^ 
Uculendld Botmmatthe pni^ieer’i 
belief. Thie otee docs not eecB to 
flU within Ixod Cisn^ Act 

(i) See & parit Wriyki, IS Vee. 
257; CoUeU t. Jfcrrwn, S Ea. 170. 
Tsnmepsrte dtheWeeiof Keglesd, 
thM li s pmidoaa {ssetlce of itipu* 
UtlBSthet the Tendor or hk nlidtor 
^hsUprepersthe pu^iMi'i oeaTe7* 
taSa 

(«) Wl^m, ffmpMm 

▼. iTenw, S Ha t77, S7I. 


(s) & a 

(e) /ehiuos V. iVott, 1 Ven. 27b 
(p) Seei^eiurrr.£9|Ma,4V«a870. 
If) T^iipr ▼. Msf, 1 Ch. C. S74; 
2 (%. a 218 j Cttfrr. lord 
1 K. a J. 060; 0 De Q. M. a O. 
008. 

(r) See iVetf v. 0 Sim. 110 ; 

awOewnw v. Awtf, 2 Ym. 11^ * ‘ 

(i) Jamhfft f. BliMnf, 2 Von. 

aos. 

(0 Mmi f. ^nfkntr, 1 Aaet 21. 
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jucUdally diaapproved of 1;^ Lord Si Leoiuuda (u)» Bo> tihe 
SMignoes of a bankrapt tenanf'in tail* who has profcaaodly 
aliened iho fee simplei have been required to bar the en« 
tail 


Wlfe^ a man oonveyed his contingent femunder in foe 1^ 
way of nf()rtgage, and oovenanted for farther assurance; and 
the remaii^er was afterwards destre^ed by his mother, the 
tenant for life, (who was also the rcYoraioner in fee,) ho was 
ho^ lisMo in Equity to peifect the security out of an intoroet 
in the catito which hoHook under her wiil (y). So, whoro a 
man who was suppoeod to haye a royoraion in feo, but in fact 
had no estate in the land, executed what purported to bo a 
conyoyanco of the same for yaluablo comuderation, ho was 
held liaUo, under bis covenant for ftirUicr assurance, to con¬ 


voys the estate on its subsequently coining to him as beir 
at law (s). Tho cam socm, as observed by Lonl Si Leo« 
nards,' C. (h), " to establish tliis, that if a man sells an estate, 
and 'tho title is afterwards defeate^l, but subsequently ho 
acquires-' tho same lands under another title, tiiero is an 
equity aiiKing out of the contract to fasten it upon the now 
title :*’*bui in applying this rule, tho wonl estccto must bo 
strictly construed; for evidently no such equity could exist 
whoTo the contract bad boon for tho purchase of a pro* 
fossodly contingent interest at a price fixed witli a view to 
the cbntingMicy. And in one ease, where a tenant in tail in 


remfilnder, by an mi enrolled deed, mortgaged tho> land, for 


his hfo and all other his estate and intereKt’' therein, and 
enter^ into the usud covenant for further aAsntancc, it 


wu held that this did not bind him subsequently to oxocuto 
a disentailing assurance. But the Court admitted that such 
right would have existed if Uio tenant in tail had professed 


to convey the fee (b). 


(«) Sm 1 Dm. a w. isa 
* (x) t, S Bio. C. 0« 

$S 61 & parti 1 Do G. SSS; 

(In Moh <am than wm % oovMist for 
foHbor AMonBoo) sod hs jndeBSst 
In Dariei v. gWrWiff^r, 
it) Aid V. a 81 a. loa 

VOL. u. 


(t) Bmiik V. Bdttr, 1 T. 8 C. 0.0. 
SSd. 

(«) Be* Joaa v. 1 Pm a 

W.IM. 

(t) Davki ▼. TdUmathe, S Jv. 
N. a llSl; SCO snd coaMa Jodg* 
flMBt, sod Sng. 4SS. 

a 
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KI^KKCT OV CXIKYSTAMCK ON RELATIVE 


CWXIV. 
EmL 8 . 


Bat k pnrdiafler eaimot the sutmquenUy <i^cquAt'€d 
interest of & person who present st and assents to the 
porohase, but is bo party to the oonyeyanoo (r) or contract 


It seems probaUo that the purchaser could come into 
mem ex* BJquity for further assurance, oven in the case of a convey* 
ance by a more expectant heir pinfeesedly selling the estate 
* « in the lifetime of Ida ancestor (cQ» < 


But A purchaacr cannot, it would aeem, file a bill to enforce 

e?bJes«. the production of lovldcncos of title which at the time of 

completion he treated as unimportant (r). 


No eetfippel 
* bj doubtnd 
redUL 


A conveyance by lease and roleasei containing no precise 
recital of the vendor's seisin, but only a recital that ho is 
"li^ally or equitaldy entitled to the property/* cannot 
operate by way of estoppel so as to pass the after-acquired 
l^al estate (/): nor can a recital that the vendor is seised 
or oflitmAse wl/ and ^iUed for an estate of 

inhoritanco in fee aiinplo in possession free from incum¬ 
brances" (ji): but a particular recital of title, as e.ff., that 
the vendor is seised, has the effect of an estoppel (A) : unless 
contradictal \sy other parts of the same deed (/). So, a 
mortgagor who has attomod tenant to his mortgagee, is 
estopped fiom disputing his title, or his right to distrain (I*); 


(tf) Tkomp»n T. 2 «T. A 

L. no. 

(<{) 1 Foob. on Eq. b. 1. dk. 4, t. 2; 
WtUurfd ▼» WeAfnJ, 2 Sm. ISS; 
JTwntood Tool:*, S Sim. 192; bat 
•M Carf€to% T, Ldghlcii, Z Mcf. 667 : 
Jou$ ▼. 6 T. R. 93. Aa eqiut> 

abk dkATga npm an axpceUtl Uga^ 
VM ni^oiial in BenneU t. Cooper^ 9 
Baav. 252. 

(e) Sm naOdl T. MidtOHM, 1 
Rtta, 243, 25A 

{/) MglU T. Btbun^ 2 A Aa 
2J6 ; and ne Sof. 769, n.; and JJoifd 
\ Lhpd, 4 Bn. A W. S64. 

ITeatk V. L. R, 10 C|k. 

Ap.«9,30, 


(i) BflMky T. BmloUf 2 A St. 
C19^<aa{ip^ Sl«.d. Ch. S6. Thia 
caaa It laid to baovamdad by Bigtd t. 
Bucket, aat 4 Dra. A W. 869 ,«rI 7a. 
Saa Chrpealcr ▼. M2er, 6 M. A W, 
209 s i)oe ▼. iSSou, 3 C. B. 176; 
WOu T. TTmAMffi, 20 li. T. 261. 
BxcA.; Bofim r. WtttnhtUr /. Cbu- 
■iwioaiwr, 7 Rrdi, 760 ; Pmertu t. 
For«ef, 6 Oar. A R. 609; and taeiTMCit 
?. Oaaftiri^Ifc Bi lOOh. X\k, and ju<lg* 
ma&t of Lord Cdn% p. 60. 

(0 ?. MMltton, 1 Jw. 

N. B. nia, v.-a w. ^ 2 k. a j.ioii 

SDaa.U.AQ.lM. 

* (h) Mp V. Af^tknM, 4 Do 0. A 
da ISA 
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and thiA doctarine of eatoppaU which depends on the agree^ Ob*p.xiy. 
laent between tite parties to ^eato the relation of landlord 
and tenant, has, at Iaw, been reeently applied to a case 
where it was apparent on the fiice of the deed, which was 
not executed hy the mortgagee, that ^ero was no l^al 
reversion to support the right to distrain (0* • 


Where a foldable estate has, oithea before or after the TiUftbi# 
passing of the S & 4 Will 17. c. 74, been Greatc<i by a tenant by 
in t^I in. favom* of a pnrehasor for valuable consi<Ieration, of 

any subsequent assurance under tlie Ac^ (other tlian a lease 
not requiring enrolment,) whatever piay»bo its object or the 


extent of OMtato intended to bo tliei’eby ereatofl, confirms the 
previous voidable estate to the extent to wliich the tenant in 
tail alone, or tiio tenant in tail with the consent of the 


protector, (if tiiore bo one, and ho consent to micli subsequent 
assuianco,) could continn the same under the Act: but this 
is not to afitot any purchaser for valuable consideration, to 
whom such subsequent assurance may l>e made, without 


express notice of the previous voidable estate (m). So, 
before the Act, a fine by a tenant in tail confinned his 


previous voidable conveyance (n). 


Equity, it appear^* will, after conveyance, enforce a verbal VmU 

..... _a ____#11__i. .11. 1 n«itforln. 


agreement, entered into by a purchaser of leaseholds, before 
tlie.salo, to indemnify the vendor against tlic rait and covc^ 
nants (o). 


{/) V. Wo6d$, L. B. I Q. n. 

6 S 8 ; AiRnMdlatheExtosqwChMD* 
bar, U R. 4 4. B. S91 
(•) 8 a 4 Wa IV. a 74, a 8d I 
and MtQ hiabn^ifij cdatmnt 
In tail mhd bM gwitad a ToUiblo 
gtste,sset 62 of Act|UdiM,u to 
cofiSniiation of tbo Tot&ible wtotco 
of porchoMio ondiir Ibo bssknptey 
of o lo&Aot In UU, toofef, 60,-Sl, sad 
05of Aot; sod 1S4(S VkialM, 
•oot 208 1 not npe^ by A^ of 
) 861. Boo Stwffk V. 2 Bo G. 
F. A Jo. 228, And M to tto pow 


of ft tmtou tuuWr tbo Act of 186D 
ovor tbo bft&bnipVfl ooUto t^ oee 
82a 83 Viet, a 71, ooci 2^ onbwet. 
4. 

(ft) Uojid V. Xfojfd, 4 Dm. A W. 
864. « 

,(o) PmUr ▼. UtUiLen, 1 Bro. CX 
G. Sa Aft to tbe VftbflHy, nadtf on 
impUftd oentrict, ol oftcA Moooeafro 
ftaigneo of .» Imoo to Indemnify tha 
joriaioftl laoMOa tHHwUhotiinllng os 
oiprmo covoBftiit to lAdooulfy tho 
tmiradtitft MidgMr, ooo ifoof^ v.* 
L, B. S Rk^ 18 a 

.12 
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EIT£Cr OF COKTBTAKCS ON BSLATITF 


Cbip.ZrF. 
8601 1 

T\n poHdoi 
-ligCtoT 


Pcahr. 

Adam, 


In ft modem Cftse it wm dedded that ft mortgagee waa 
entitled in Equity to ft poii <7 of insumnco agAinst fire; 
although not notieed in the mortgage. Uuch of the reason* 
ing in the judgment seems to ^>ply equally to a purchase out 
And out (p). However, in ft later case in Equity, it was 
decided hy an eminent judge, that in the abeence of any 
oxpren provision in the contract a purchaser is not entitled 
to the benefit of an ezistiDg insuranoe against fire; and that 
if, in the intervd between tho contract and the convoyuico, 
the buildinga aro burned down, he must.bear the losa(g): 
although amoiw of the assurance has been paid to the 
vendor. That as toaay, that the vendor may, if he can get. 
it, take his purchase-money twice over: onco from tho 
insurance office, and again from the purchaser ; and Equity, 
although it will not enforce payment by the purchaser, who 
gets nothing, will not relieve him from the legal consequences 
of the contract, and of subsequent events. Had tho former 
caso boon cited, it may bo supposed tliat tho Court would 
have soon its way to tlie adoption of the reasonable doctrine; 
vis., that although, in tho absence of stipulation, a vendor is 
not bound to keep up, or perhaps even to assign, a fire poli^, 
yet that, as regards any money which he may actually 
receive under it, for damage done to Uie inheritance sub- 
sequently to the date of the oontract, he holds such money 
upon an implied trust to make g6od the damage. It is 
obvious that no honest man could, for his own benefit, act 
in accordance with tho decision in Foofe v. Adams, 


B6o&a9. 


Ai to tb# 
nnofftl rifiiSi 
ftDdUabfUttM 
orponiatar . 
HAMthtOOS- 


(0.) As to tfi€ ffensixU ri(//Us an<l liabUUUs of fwcham* 

iciulsr the contvyance. 

If tho conveyance bo executed during the existence of a 
toumey, the purchafler of the revenion, althou^ merely for 
yearn (r), thereupon becomes entitled to the aceruing (s) and 


(p) Oantni t< S8 L. X Ol S07. 

(4 V* ^^9* 7 81m. 1491 
(f) Bao iWl V. A dm $ , IS W. ssS * pvol igmamt fv ^ipacilfla- 

m, V.-O. R. Ml li bvalld, PHm r. Mm, 1 

(r) Ifarmer t# Bern, I Car. k K. Vum k G. W, 
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future rent, whether reserred at short periods or half cu^xiv. 

yearly (Q; and may recoverst by action, or (after giving_ 

notico of the conveyance) hy distress (u ): but ho cannot 
recover arrean due before the conveyance (x)'] or subsequent ^ 

rent which the tenant, in ignorance of conveyance, has 
paid to the vendor (y). So, it would appear, the purchaaor 
of a part only of a ronb^hargo, may, after conveyance, 


distrain for his proportionate part (a): but a soverance of 
the reversion destroys the right to distrain for by-gone 
rent (a). Tho Act 4 & 5 Will IV. e. S2 for Uio apportion- 
mont of rents (h) does not appear to apply to the case 9 f a 
sale; or, as between vendor and puiphaser, to affect tho 
latter's right to accruing rents (c). By tho Apportionment Act, 
1870 ((2), all rents (s) are, like intcroet on money lent, to bo 
considered as accruing from day to day, and are made appor- 
tionablc in hspect of time accordingly; but tho Act 


(i) T. Wat, 1 Dev. a SbS 

fdit 619. 

(tt) ifcMi V, GaiHmenf Don^. S66 ; 
althoogli (hv mi wu Sus si tba <kie 
of tho mitlcu : Jf^prrt v. J/ttmpirtpt, 
i Ad. a K. SM { ftftd m Cad/t 
7 Jur. K. B. 1649. 

(s) ▼. 7 Bin., too p. 

151. 

(y) 4 Anne, o. 16, l 10; Eirdi t. 

T. li, MO p; 685. , 

&) AV<« T. WaUon, 6 M. a W. S56. 
(«) Sktn/f V. dima, 10 Q. n. 060 ; 
•00 Iker v. /lra% IS 0. & 00. 

(6) 4 a 5 wm. IV. 0 . sa 

(o) 8oe Mid cOnaldM Brvww 

Amyott 9 H*. 17$; Iker t. Hecr, IS 
C. B. 00. Fo? dodrioM wider tho 
Act, MO AftiyAI T. Bou(fkio% IS Dmv. 
81S \ lock r.De Brnyk, 4 De 0. k 
Bilk 470, deddang Umi naU sn 
OTipoitio&ftble M ho i wMtt the teyX 
And pwnneJ iopMMQteily<i% wbere 

the 1 mm ii graaM ofleff bvi wider * 
yootot OTMtid fr^bre the Act caao 
bto <^wraUuik| mo oIm Be VUioiefc 
IWe, t X. a/<k 0S91 ModovkM 
for Uo ii m 6 eatftlod, so e^ehok 
tho iwidadenBia, to •f^erttoaiepi 
spon pord toMM bom joee to ptitf 


creoiod hj the tortetor, osd not detor* 
mined hy himMlf )ty act tiUcr rvm/ 
OoUley V. AracU, 1 JobWk a U. 0511 
and it Me&i now well MtUed that 
the Aot ^pliee to all otMi whero 
■Itbtf tho UaM riMmng tho mt, of 
the deed mating the Ufo intemt, 
m nbeocpieDt ia date to the Act | 
Piummr r, Wkitetnji, J^we. 665 1 
Uetetityn ▼. Jfoit#, Ij. R 8 Sq. 87* 
Pividende ileolared bp joSnt'etodc 
oompaoiefl are not (^Tportlonable | 
JU MoxtedTi TruoU, I U. a SL 010; 
JhU$ ▼. iiafkinkst 91 Bear. 800; 
unlaM, pvrikafa, the dlvldonde are 
papaMe on certain jmcaeo dapa 
Orders tho Guurt are not laatru* 
BMits in writing wltiiin the 
ef the Aot; Me JU X<i«ioa'e.Apinlf, 
L. B. 6 Bq. 469; JoMl v. JodrtU, 
L. B. 7 Bq. 401; bet an award of the 
Tithe Caunladcnera haa been held 
to be eo ; ffcomam Ptorte, I* B. 8 

Bq. 599. 

(«f) 66 a 94 Vlot 0. 66. 

(e) Tho Im {imIhiIm natMtrvice, 
not-eharge, mlMok, tlUM% aad 
p M todtoal pa y me n to in Uea o0 cr Is 
tho aatore of rent or tithe. 
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EFFECT or COXVSVAXC^ OK EELATTVE 

oxprosaljr provides that the person liable to pay the rent ie 
not to be resorted to for an apportioned part; but the entire 
rent is to be paid to tho porson who wonld have been 
entitled to receive it, if not apporiionablo; and tlio right to 
an apportionod part is to be enforced against him, not 
Against thfi tenant (/}. 


So, if tlio tenancy bo under a lease by deed Q/), foi* a term 
which is snbeistiug At tlic date of the conveyance, the pur- 
cliascr of tho reversion may sue upon preaches of covenants 
which occunxnl befbro conveyance (h ); but not, it would 
seem, if tho Idssc *l>u determined before the' conveyance, 
although the tenancy coutinuu (i). llis right tp mie exists, 
although he have purchased the leversion only of p^, or 
oven of only an undivided part (^1;), of the doiuiscd pre¬ 
mises ; and, although the term may, as respects the residue 
of tho prenuKes, liavo murgefl in the reveraipn (/): but he 
cannot enter in ivspcct of a breach of condition which occur¬ 
red prior to the conveyance of the reversion (m); nor, until the 
recent Statute (n), could he enter for conditions broken, un¬ 
less ho had the inversion in tho entirety (o). An entiy might, 
however, bu made by tho purchaser of the inuuediate port of 
tho luvcrsion in tlio vntiiuty ;c. g., if a termor underlet to A., 
and then assigned to B. the whole of tbedomised premises for 
tlic residue of the original tciin wanting one day, B. might 
and may enter for condition broken by A. (p) subsequently 
to the ONsigimicnt (rj). And in none of tho abovo cases is it 
necessary that tho tenant should attorn to (t*), or otherwise 


{/)8«et 4. 

(»/) SMHCfCM Vi C%W«lNllfC| 10 Q< n. 

m 

(f) Bw Juknmfti v* iA Afcr'ii, /Terv* 
/n^eifuvi AM. 100,116. 

if!) BiHkltg V. Vi^i, 4 KL a B. 

fi. 

(Q rVjiMSi v% FiVtefd, S B. a A1(L 

Cnmt v. BsUat, S8 I* T. SSO t 
tfS BmM ?• JUmnmtf 9 Suhi 


(•) as a as TkL o, as, not. S, and 
xkU iV^ P* A19* 

(o) ITr^rai ▼« 4 Du a 

Til 4S1, ne pr 448 1 S8 Hon. VnT 

6i84 

if) Wr^ T. Bmrox^h«$t M 

{i)Cr^% Bonn, mU nprd. 

(r) 8n 4 o. IS, a 0; Dcpd«. 
SS9 t 9potW».^ to V. 

aior«El .Ki«v 4 0 ili 8 . Bet 

r, rXL a HI. 
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acknowledge tiie title of^ the pnjrohaeer. Where the lease is 
hj writiiig not under eealj the i^ht to sne upon it aa a oon* 
traot does not pas with the revermon; and the losor may, 
alter conveying tiie reveraion, sue tiie leasee in respect of 
breachs of agreement (a g., to repair the preiuises), com¬ 
mitted during the tenancy but sub6o<[Uontly to*^e eon- 
veyance of the luversion (a) c but the assignee of the revciuion 
may luaintain an action against Uic tenant fur use and 
occupation (f). 


C^XIV. 

BtotS. 





Under a modem Ac( where the immodmte revonuon on a U 

lease is surrendored or merged after the l#t of October, 1845, verdom 
the next estate is to bo deemed Uie reversion os respoois 
both rights and liabilities (((): and this clause is lutiXH 
spoctivc («). 


And, under a late Act, whoix) Uio rovcrKibn on a lease is 
scvoi'ed, and the rent is legally apportioned (y), the asKignee'^ 
of each part of tho reversion lias in respect of his apportionetl 
rent, tlio benefit of the original conditions or powers of 
rc-entiy for non-payment (s). And, by the same Statute, a 
liconcc, or partial licence, to do any act which, without such 
liconoo, would create a forfeiture, or give a right to rc-enlci'* 
docs not destroy the right of re-entry in respect of any sub* 

(sequent broach of condition by the licensee, or any bioach * 
by his co-1q68oo (a )) and, by a supplemental statute, Uio 
effect of an actual waiver is confined to tho x)ai*ticulai* breach 
to which the waiver specially relates (6). 

4 

A subsisting'tenancy will continue after the purchase, TMa^ees* 
upon the same terms as previously; until it bo regularly 
determined by either the purebaser or tho tenant (e). 

(«) Amw, S a E HC: IS Jnr, 440, Q. E 

SkciufenT, Cftf»dfwi^ EIIS. Or) Ai to appcvtlotiBMit, los Dar« 

(<)&C C«r. roLi.|». 472, dMf. 

(«) a a 9 Yioi 0 . los, a A 0 ) n ft as Fiat. o. as, a a 

(s) Tommdf If a E 60 . (o) SMk. 1 a i 

Aa to As rittiSlw ol TiilnUifTHM (4) IS A14 Vkt a.aa, a a 
or mordoMo oa* loiMO^ fiiatoJ (c) Orammtd ?« Jh kthVf a L 
sador powoi^ m < h mm ^ r, Bmif N< E CWITE 
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Where the purchaser is himself leasee, the execution of 
the conveyaim at once dctcrminee all the coycnants in tho 
leaso which subsisted between himself and tho vendor as 
lossoo and lessor (cl). So, tiie purehaso by a lessee of part 
only of tho demj^ land, will destroy his riglit of pro* 
omptiun ovci‘ Uio residue (d). 

It has boon hold, tliat the moro intention by tho vendor 
of the actual puasossion of tho property, subsequently to the 
execution of the conveyance, will not subject him tu an 
action by tho pui'cbasov for use and'occupation (/)• If ho 
make oiia'oacbments, those will piosumably bo for tho 
benefit of tho purchaser (f/). 

Wo liavo soon (A) Uiai, under tho old law, whero a testator, 
having cutcied into a contract for purchase which was not 
binding on tho vendor, dcvonxl tho estate, such devise was 
4nopomtivo ou any interest which he subsequently acquiiod 
in tlio property; although a case of olection might, in 
somo cases, bo nusod against the heir: so, also, if, liaving 
contiacted for an estate, he dovised it, and then took a 
conveyance in terms inconsistent with the contiuct, the 
devise was thereby revoked: but that a devise contaiuod in 
a will coming within the piovisions of the Act of 1 Viet 
C. SO, wifi pass to tho devisee the rights, whatever they may 
be, acquired by tlio testator under the subsequent con* 
Ycyauco (<)• 

Upoq the pui*cliasc of an ostato in mortgage, tlic debt as 
between tho punfijascr's itsal and person^ repiusontativcs, 
primd /ucle, and In the alisonco of evidence of a contrary 
intention, and in cases not alfeciod by Locke King’s Act {k), 
remiuns primarily charged ou the land. Such intention is 
not evidenced by a mere covenant with the to 

W 1 fiU- 99- ^ 

(t) Sfmrow T. Oocftr^ 1 Bay k J. (*) M fttt newS, p* SOD. 

{kf IT 4 19m a US) a&d m 
. (/) IW V. /m«, is H. 4 W. If; oov Uw IflMadmnt A«t» tO 4 81 

9ii$ lepfa, p. 419. Vbt. a 99. 

if) Ikij, 14 G, a 994 
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pay tho debt (Z); nor does such 4 coveiuuit create any xiv. 
personal liability to tho mortgagee (m),'nor come viUiin tho 
oporatiou of a charge of debts in the purchaser’s will (n). A 
similar covenant With the moi'^^inay» perhaps, be sufli* 
cient for tbo puiposo (o); but the authopties do not clearly 
waitant this proposition in cases where tho covenant is 
unaccompanied by a variation of tho original contiaet for 
payment (p). A distinction, not altogetiier satisfactoiy, has 
boon made between a contract for tho purchase of the equity 
of rodoniption, and a contract for the purchaso of tho 
uuencumbored estate at a prico out oC which tho debt U 
eventually allowed in abatement; tim personalty being, in 
the lattor caso, considered tho primary fund (tj): but, in one 
case, whore the estate was pn^NMcd to be conveyed fioe from 
the mortgage, and tho mortgagee was made a party to the 
conveyance, but did not execute it or receivo hU money, the 

debt was held to bo primai*ily ehaigod on the land (r). 

« 


It is cloav, however, that a sum borrowed in older to com- 
plcte the contract, oven for paying off existing cliargcs, and 
secured by a contemporancouH moi*tgage of tho estate, is 
prinid facie payable primaiily out of the iKnK>nalty (s): bmH«is€o( 
and the same rule prevails when the cousideration is an 
aimtiity, secui'cd by a charge un the estate and by tlie pur¬ 
chaser's covenant (Q; • 


Tlio goneial rule, as above stated, in i*cspcct to mortgage booku Kisg’s 

Ao^ 

0) Trfdtieif r, TwetUetf, 9 Bra 0. 123 ; Lurd r, ZcK^y JlotUff, 

a 101, 1C2; Serfr* ▼. Ewtffn, 2 E 14 Vol 417; IFor/a^ v. Ward, 5 
Wfflt. 664 ; Met v. Batter, 5 V«. Vea 070; 7 Tm. Ua 
584; BnMow ▼. iM e/ Tkanetf 3 (j) Aad eta Coot« ia Hortgafos, 

MyL a K. 607,634 ; t, Uar- 3rd adii 470. 

1 J. a 1^ 47A MI W Bmttiu v. Freernmn, AaU 115 \ 

Band ▼. Snfftaad, 2 K. a X 44; 2P. Wma. not* to 664 (Ooi'f edit.) | 

De^ r, Boffot, 10 J«r< N. S» 1160» Bdvedert r. 5 Bi P« 0. 800 1 

(«i) Forrteter T. Aab. 173 j Coft v. Cepe, 2 S*Ul 444 
Buttnrr. Beatr, 6 Vaa 534 {f) Bony v. ffterdimy, 1 J. 4 L 

<n) Ihdk ^ Aneaeter v. Mayer, X 475, 435. 

Bra a 0. 454| 1 Wk a T. a (a) WnriMy t. Ward, 5 Vaa 670 j 
415 : MamiUea v. Werky^i V«. J. 7 Vaa 33& 

62; Softer r. Pstte, 5 Taa 534 (0 Ttnye % Fnree, 24 L J. Oh. 

{*) ffeodi f,J/nntingftrdf 3 Taa 643. 
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dobtfl, W &0 altered hy Locke King’s Act (h); which provides 
that in the case of any peisbn dying after the Slst Decem¬ 
ber, 1854, seised ef or entitled to any land or hereditaments, 
which at the time of his death are subject to the payment 
of any sum or s^pls of money by way of mortgage, and 
who sliall^not by his will, or by deed or other instrument, 
have oppressed any contrary or oth^ intention, the heir or 
devisee sliall, as between thb different pemons Aiming 
through the deceased, be primarily liable to the payment of 
the mortgage debtj but tills provision is not to affect or 
diminiidi the rights^ the mortgagee; nor the rights of any 
person claiming under a wUl, deed, or document, prior to the 
1st January, 1855. 


In onlor to bring a case within the Act, the charge must 
be for a specified sum, and on a specified OHtato; a mure 
gonctal charge by a testator on inal estate in aid of ]iis 
sonalty is insufficient (z). The Act has boon hel<Pto apply 
to the case of an equitable charge hy memoi'anduiu and 
deposit of title deeds (y); and this decision does not appear 
to have been rested on the ground of them being on under¬ 
taking to execute a logal mortgage (z ); so that, in principle, 
it would seem to apply to every case of equitable charge, 
although not stiictly a mortgage. But a vendor’s lien fur 
unpaid purchase-money was held nbt to bo a fluiii charged 
by way of mortgage within the Act, so as to.ontitio the heir 
or devisee to have it satisfied out of the personal estate (a). 
The Act applies to (x^ybolds (&), but not to leaseholds (o). 

The Act provides that every part of the mortgaged land, 
accending to its value, shall bear a proportionate part of the 


T. suit SOBoftT. 47S. 

(|f) V. Frieitd, 1 4 H. 

Mi V. cMr, L. & a sq. 

eoi. 

•(i) Is Ookh V. CMf, tW* WM 
is TiritrttMTg I tel lUi Sow 
sol ifpMT to teVt b«a tte omo In 
/VM, 


(ft) BooA ?. ifood, I /or. W, S. 
SS4 1 Ja r w ii tf r» frtmmocr, 1 Dnw, 
k toft. SM ; tet m Lord tiffkd v. 
Ptwpt gtfk, L. & I Bq. $47 ; nd 
M» MW Ibi Anndmwkt Aol, . 

(«> M mm T« 'BUomn, 10 Jar. 
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moffgage debta charged upon tbc whole > but, of cooiee, thk 
does not throw the primary lialSlify <m a security .^hich U 
merely collateral. (<2), 

Ah agmost the Crown claiming in defat)Jt of next of kin 
the devisee is not entitled to liave thon^ortgagedebisaUsfied 
out of uiuliaposed of personal estate (e). 

Whem a testator, by a will made in 1847, devised his 
mortgaged real estate, and directed his debts to bo paid out 
of his porsonaltyi and iy a testamentary instrument in 1801 
merely gave a pecuniary legacy, but did ndt icfor to the 
former will, it was held that the will must be treated as 
already made at tho date of Uie Act; and that tho devisee 
*wa.s entitled to have the mortgage debt satislied out of tho 
personal estate (/); so/the heir of an intostato, who boforo 
the let January, 1850| oxocutod a mortgage, reserving tho 
o<iuity of redemption to himself and his heiiw, is not within 
tho exception Q;); and an heir taking by descent an estate, 
the devise whereof has lapsed, is not a poison ** claiming 
under or by virtue of a wil]»” within the Act (A). 

As might have been anticipated, there have been numerous 
decisions as to what is evidence of a eontiury or other 
intention " within tbe meaning of tlio Ach; but these have 

been rondurod of little practical impoilanco by tho rocent 

• 

Aiiiondinunt Act. It will be sutheient to i^emark tliat, in 
cases not coming within the Aiuendmimt Act, where a 
spodlic source of payment is provided or indicated, as where 
other real estate is devised in trust to sell and pay debts (t), 
or where there is a direction that the debts shall be paid 

(i) f. ir«ryep,S6 Hmr. SX tee Magfodl 2/ftlopy IL 4 

^ 'I>aer9 t. 1 l>r. a B. a }r» Ap. I»0S, •armiiiy L. U* 4* 

bn. 18X £q.l07,vb«r«s8eotebMtstoehsrgeJ 

(/) Mfi V* 4peffy,.S Jv, N. & with 4 8eo(dili«ribiU* bond wm held 
69X * A to be exioanUed b /4 dbttjtloQ in 44 

{f) Piper t, PiptFi 1 Johu. a H» Bn^iih will (or papamt the lee* 
91. Uter’e debti ottt ol Ui riiaii»i 7 real 

M ATtflffe V. Pt^ L. & 7 Bq. IX Md pwrad eelsle. 
yetorntm r. IftesiSl Beftv«SI| 


ClM^ZlV. 

BMiX 


Iheetetoto 
does not o)>e* 
reteegeloil 
the Grown 
where there 
ere np ntti oi 

Ae to tbe ex- 

ceptlcoeintbe 

AHt 


Whetle iirool 
o4 ** 4 oonirery 
inteotkn.*' 



820 


£F?KCI OP CCKVEYAHCS OK belahte 


■ Chip. XIV. 


oub of tho ** personal estate ** (1), it is consideroU that there 
is suf&ciejib evidence of intention to exonerate the realty; 
but that no such intention is evidehcod by a more direction 
that the debts shall be paid.(Q, or shalbbe paid by tho 
testator’s " cxocu^rs out of his estate ** (tii); or, generally, 
** shall be paid out of his estate ” (n). Whotiicr a simple 
diiection that thoy sliall be paid “ by his cxecutors>*’ tb^ 
not being also devisoos in trust for sale of tho real estate, 
would tako tho case out of tho Act, is not clear; although 
such, it is conceived, would be tho dodaion. It would, seem 
that land devised upon trust for sale* and taken in its con¬ 
verted state, is not an interest in land within the Act (o). 


AwMCmmi 
AvS l«e7. 


But now by tho Amendment Act it is provided, that in 
the construction of the will of any person dying after tho 
91st day of December, 18(17, a general diroctiou tliat all his 
debts shall be paid out of his jmwial estate is not to bo 
doomed to bo a declaration of an intention to exonerate tho 
realty, unless sucli intention bo further declaimed by words, 
expressly or by necessary implication, referring to mortgage 
debts (ji ): and in the construction of Locke King’s Act, and 
of tho Amendment Act, the word mortgage " is extended to 
a Hon for unpaid purchase-money upon any lands or here¬ 
ditaments purchased by a testator (g); but, as was suggested 
in tho last edition of this work, a lien for unpaid purebase- 
tnoney upon lands purchased by a person who dies 
is not mthin tho Act (i*). It is unfortunate that the 
opportunity was not embraced for exproasly extending the 
moaning of the word to all equitable ehaiges; which are 
as much within the tnischiof sought to be remedied, os 


(I) Jfoore V. ATooff, 1 Do Q. J. A 
fi. SOS ; Am t. Tatkam, S Jvfi N. B, 
48a 

T. 1 JoSac k 

IIS I sw obMmtku m tUi 
In CM XovMto, Li n. 10 
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(») 

IDi a V. A 147. 

(a) D rnwtmn t. Xs sfww, L & 0. 


Bq.l. 

(o) ZiwU ▼. ZMa L B» II Sq. 
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mortgftges properly so cBUed; It ma observed in ^e Uat XIT. 
edition that the Act dose not toeet the ceae of a testator 
directing his debts to be padd out of hia rsBidnaiy real and 
personal estateit was suggested that in such acase the 
specific devisee of an estate subject to a n^rtgago would be 
entitled to have it exonerated; but in a recent case, Vi-O. 

Malins appears to have been of the contrary opinion, though 
it was not necessary to decide the point (s). In a still later 
case where part of a mortgaged estate was devised to A. for 
life, and the rest to B., who was residuary devisee, in foe, 
and there was a cha^ of debts on tlio residuary real 
estate, in the event of the personal estate pi^dN'ing deficient, 
it was held by Sir O. Jesse], M. R, that tiic life estate of A. 
was not exonerated, but was proportionately liable to keep 
down the interest on the mortgage (f). 


Even in the case of a mero equitable estate, a conveyance CottvmMo r4 
Booms to bo nocessary to enable the purchaser to enforce, as ^hy 
against third parUes, an^ e<iuiUos attaching to the pro* 
petty (»). 


And we may here renmrk, that if a bond JitU sale and Coawy*BM ^ 
absolute conveyance are accompanied by a power reserved 
to the vendor to re^purohaso the property, this will not turn 
the transaction into a mortgage, if such does not appear to 
have been the intention ^ tho parties. Thus, where A. sold 
a life cstato to R, and there was a contoinporanooua dood 
giving to A, who paid idl tho costs of tho transaction, tho 
right of re*purchase at the price pmd, and R entered into 
possession, and, after keeping up an insurance on A’s life, 
had a surplus income ^m tho property of about 61. per 
cent, on his purchase-money, it was held that the transaction 


was a sale, and not a mortgage; and that A. was not entitled 
to an account of the rente and profits received by R (x). 


(i) letfit r. LtiffUf M Miprd, (s) Jfdemu v. WkiU^ 8 D» 0.4 

(i) 5uMt?4 ▼. AeytS, L. JL 17 Bq. Ja 87. Hm daeUw vw cn 
IfiS } ftad ooopM BmrSM t« lam- Ibe tm srauu), vn., tba latatteof 
nnett L. & S Bq. 1. Um pvtlM m tfpooAig cn tba Cice 

<«) Ses V. AmR, 8 H. 4 0. of the iwtnsiosU; W qQory 

70 ( per Lord CotWnbfcgi, n^prS, p wbcllMr tbe tnrmfiitm vit sot 
840. toodod Hkd WoMsd m s movtssso, 
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€ba^ Z17. Nor doos the circuiutance that the parties elready itand in 
the relation of mortgagor a^ mortgagee preclude the fonner 
from making aa abaolute sale to the latter of the equity of 
redemption, coupled with a right of re^piiphaao (y). The 
best general tes^of the intention of t^ partaee in these 
eSAos Booms to be the existence or aon^iatenco of a power 
in the or^nal purchaser to recover the sum named as ^e 
price for Budk.rc’purchaso: if there is no such power thero 
is no mortgage (a). A right of re-purchaso muatp as we 
have already obaer>'6d (rc), be oxerdsed in its literal terms (6): 
and be promptly cnforcod (f). 


roBMdr fe» 
pHor Mlof 


It has been held, tliat a leuoe can recover damages against 
the loBsor for injury which, after the execution of tlie lease, 
is suetaiz^ by tho property, through the prior negligent 
construction by tlie lessor of a* sewer upon adjoining* pro¬ 
perty retained by him (<2): and tho same rig^t would seem 
to exist in case of a sale. 


(p) Gmip T. irrtTii, ^ K. a 

m i MutwortA V. S Hio. 

F. a iBt 

(}) Bm ferrg ?. Mtidomervfi^ 4 
Bmv. m, sSbavi SOS; 

V. Om, S U. 4 a SOI; VtAer v. 
W/MMa/ep, S 4 U SOS; Hfl 
V. ir«r^ BmS. S97 j bQt m /Im V. 
04 ^ n Ir. Bq. B. 40 S; t.. 

1 J«r. H. a 701. 

(«)A^,p.S08. 

(S) Vtrrttl T. SMvV, 1 Vm. SOS; 


f MMdrtS ▼. Ori/ia, S fita ?. C. 
ISi: T. riMW, 1 Rm. 4 M< 

SOS ; /«y v. MirtK iCikf. S7, S9. 
Bm JVrt ?. IS Besr. SSQ ; 

T. Ovn4, 8 K. 4 J. SOS ; 
afimad t Db 0« 4 Jo* SS; and oom* 
pan Word v. WaMUaqilM Water- 
«onb Ca, L. & IS Zq. 943. 

(ell 8n eScetensAa v. STomw, 9 Ha. 
90S. 

M ittetes T. Omih S EL 4 a 198. 
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Afl TO TnB EPFBCT OT THB COrnTBYANCB OK TKE ABTEHSB 

Rionra or thtiid rABtiBa 

1. Pu}YA<79ar unilioyt noticft jn^ecteft hy Ugul €fitate 
ci{faiivii prior daimanU. 

2. With fne}'6 ojiUtabU tide, podptn)^ to jmor fqmtalle 
daima/nts. 

3. Ilcno ft 0 * p}*oUcted agtiind drfcdh'e eMciUlon o/j}on'Oi^$ 

j)riov daimanitt u^to hat'e evcourtfffed him to 
purchfioe^and by StatxUe in tYti'fmiJi 

•I. A$(o pdority und^r (he ReyiMixition Acte. 

5» As to votke — ip/i(U it ie—koto it viny bepi^ml—ami 
its effect—of void ot* voididde edatee, a/nd fmudalent ov 
ivlnufa^y eonvoyancee—equitable relief aqaind pntchaeem 
with notiek 

0. Ae to contribution to poiximount cltai'gee. 

7. Riyhte o/ thinl paiiUe after cotneyttnee in varioue 
coeee, 

(1) Where two peiEons hnro, in conaeienco, an equal claiui stbtta i, 
to the' same property, Equity will not interfere tho 

ono who acquiree a l^al right to hold it; even although his 
equitable title bo of later date than tliat of liis opponent (a). pnvAUa. 
The rule, is subject to no ezeoption—not even in favour of 
chtfities Qj). 

» • 

Now no pOYBon can have an equity of a higher kind in PorclMM* 
respect to property, than that which arises from his having 
fairly bo^ht and paid for it The execution of a conveyance 
vesting the l^al estate in a bond fide purohasor for valuable 

(«) Onrtd* v. Phmer, &u. Abr. <b) r. fTtZ^nM^ 17 Beer. 

Mnr^ftSe, (B.) a & SSA 
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oonsiderttitm, or in his tnuteo, will, therefore, under the 
' ebove rule, rendw hia title kidefeasl^ es against all equit-. 
able cUdmantfi» •▼en for valuble coneideratiop, of whose 
olaims he had no notice prior to the ezeeuticn of the convey- 
ance (c), and actn^ paymont of the purchaae-money (d). Of 
eoum, if* tho pui^Bser knows of an mcnmbrance, either 
before (e) or after the execution of his c<niveyanoe, but before 
tho paymont of the whole of his purchase-money, he will bo 
liable to tho extent of any purchase-money which ho sub¬ 
sequently, without the consent of such incumbrancer, pays 
to the vendor, 


In whstcMoa 


Where tho contract has been oompleted by a conveyance 
which proves defective, by reason of some prior conveyance, 
charge, or incumbrance, tho purchasor may, at any sulieo- 
quent period, get in any outstanding legal estate (f), (unless 
held expressly in trust for an ailvono claimant Qj), or unless 
iho party holding it has notice of some express prior trust 


or incumbrance (A),} and use it agunat all parties of whose 


claims he had no notice at the time of the completion of his 


purchase (i). Where tire conveyance is. executed and tho 


(«) T. ir^, 1 Atk. SSS,Sg<; 

ridi in/rd, p. 6S1. 

(S) rVvmtfe JWiS, S ?. Wma 
S07; (iHMre tke money bdn^ nenred 
by bond wu.baUl hnBdmi/ot$ 
T. SUtnUjf, % Bq. Abr. SS5, pL 9; 
Seefy V. Lord Whdtor, S Atk. 680 2 
frere t. Moorr, 6 FH. 4T0, 489; tee 
J)aHn y. Thtmao, 9 T. A C. 88i 
Undcff the Iriih Begivtntioo Ac^ 
ike eeUte ead went of aoUee 
are &e ptoUdiuo >salwt an eqrd^ 
ariidBg nndtt a peke w g ie tae d la* 
•InUDMBt. Um r. MW, 19 Ir. Sq. TL 
107 2 6 H. !«• O. 898 j nad ell «a- 
ngfrtend* deedi, tboogh prior !n 
ditt, an akaohitriy void m aariait 
the f^i^red deed; OttHUi r, 
WXA9,U B. 9 B. A U. Ap. S91. 

aqafty ^ pawhiiaw •• 

vrii of iMCM^ M of oriiSo; 
XhiMM T. PHaoa t Do 0. A Jo, 42 1 


and lie Lord Selbono'i ititwnit of 
the lav oa tUi eob^ la AteohiooJ 
V. Zeadoa CWAfid Amh dwfni- 

2;a,£.n.6P, c.aiii. 

(e) See AeyM V, AUtr, I GUT. 941; 
6 Jar. N. a 88A 

(/) B lu rt r. ^brt(ortSy, Ttorii, 
109 2 9 Wh. A T. L. 0.1; ittd thk 
.BOtwUhriaadlag tho inadeqqaoy of 
ooaridnttoa, 

ig) Bamdm y, Mev, 9 Vm. 
971; Mmfori ▼. Stohitasmr, U B. 
18 Bq, 568. . 

(I) CbfWr y. OmUr, 8 K. A J. 617, 
and tiio p, 689. 

(0 Btaai^ y. M Vontep, 9 Sd. 
81 1 oM h&. Batler*! neU to Co. 
XM 190,K, a.; WWoyffJibp r. WO- 
1T, & 768; aod Me/iMi Y. 
aafa,lBa.4l; iB4in.94i Ai 
to tho priw^aeqohtd by rogtiba- 
tioa^Hdl A» to tho iquUaUe 
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potohneo money ta aeeored, h$ into Equity, to 

' it employed id dtebWge df nowly diaoovered iiumm* 

' iMiicea (i)» if by vendor or ^vered by baa 

^onanta for title (Q: and where the conveyance has been. 

executed, and part <ualy of tiae money paid^ before noticoi he 

may, it ia conomed, dearly avbil himaolf of tho logfil estate 

as a security to the extent of sum so paid. * 

* 

And whatever may the accident by which a purchaser 
has obtiuned a good legal title, and in respect of Which he 
has paid his money .and^is in poesession of •the property, ho 
is entitled to the benefit of it (m); and even the dreum^ 
stance of the execution of tho conveylnce having been 
procured by tho fraud of a third party has not been allowed, 
in Equity, to prejudico an innocent purchaser without 
notice;—the deed remaining unimpeached at Law (n): but 
oven an otherwise innocent purchaser can derive no ad¬ 
vantage from the acquisition of the legal estate, if acquired 
by means of bis own finud, or tho known fraud of another 
person (o). 


Where a trustee of two different Attiemen^, misapplied 
the trust funds under one, and transforroil the trust funds of 
the other to make good the misappropriation, it was held 
that the trantfer waa, in effect, an alienation for value 
without notice^ and thaf the ceWnis qxu fruW under tlio 
latter settlement could not follow the trust funds into tlio 
hands of the tnmsforeo (p). So where A., solicitor for B., a 
mortgagee, put np the mortgaged estate for sale without his 
elieni^s authority, and bought it himself, and then procoied 
B., who had been infe^ed ^the sale, to execute a convey-* 


W a p«vtoa to htr ' knowa 
«ditifig adTom fXtint bgr Am aad 
noTirfaia nadar dd law, n» 
Y. S BaiY. 90 . 

W 8 P. Wiaa Wr. 

^ A4)rd,p. 80S.' ^ 

(») Ptr Z. J. Xaa« «i Y. 

AmMm, L. B. 7 Oh. 
fii) Mtmy. /Tol^lC 
Mflat aad eenAdwtWr jaSfMta* 
la MaUf. T. SawHn, n^, 4ad ta 
V0& &. 


IltaA ?. Ortaf^eii, U B. 10 Ch. Ap 
88. Boom axproodono ta tba judg* 
aanta of tbo Lordj Juftioeo la Uw. 
Utter CM oaoitt, if road bj tbocn- 
nlfoi^ ta fgfi OToa lejou d tho dootnar 
aa atatad ia tho taxt j hat wUch U 
medvad to ba ' tha traa docUdao 
dadadbla fnn tha two oaaca. 

(s)^8UaradiU y . I/mtUf 8 Do G*. A 
ya S61. Baa ako Ctm Y./aai«, 88, 
Boar. SUi 8X>a G. rit y. 8Sa 

a 


Gb^XV. 
Boot. 1. 


Althoogh pro* 
corad bj fAuil 
of aotnager. 


Whoratbe 
fraud la br a 
pot a on la a^ 
fiSociarr 
chanetor. 
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<Wt tiUo 

moat 


ftpce and agn tiie ondoiaed raoe^ for tilio purchase numej, 
on the &ith of representattoiu, wUeb, bowaw, were pot 
considered to be<^Ti^ as a&etod the validitf ot the deed pi 
Law, and A. afterwards'depoeited the title deeds with C. as 
secority for an a^vance^ it was held that G had priority 
over B. (;). 

And, for Uie above purposes, it has been considered imma¬ 
terial thet tho vendor had no equitaUe intoreet in the {tto* 
poriy:—tbxu ithasboen held that a bare t7nBteo>or a vendor 
whoso apparent iquiUMd title deptads upon a forged in- 
starnment (r), er a false representation of &cts (s), can make 
a good title to a purchaser paying his money without notice, 
and then, or subsoquontly, acquiring the legal estate by 
moans of a valid sasunnee. Bui where A. procured a 
mortgage from B., without any consideration, and then de¬ 
poeited it as a security for money advanoed to him hy C., 
who had no knowledge of the dreunutaneM under which 
the deed was originally obt^ed, it was of course held that 
C. could stand in no boUor pomtion than A.; and that the 
flood, being HAi as to A., was also void as to G. (t). So, 
where a Bolidtor procure<l his client to execute a mortgage 
to himself, on the pretence that it was only a oovenant for 
production of deeds like several which he had pi^vioualy 
executed, and afterwards tiansfemd the mortgage to a bond 
•fide holder for valuo, it was held &at the mortgage was 
void at Law, and the transfer was neceasarily vdd also: and 
in such cases tho Court will not merely abatain from en¬ 
forcing the invalid securities, but will cause them to be 
cancelled (ic). w 


ProUeUoa 

s&rStd 


In one case (<b) which has been mudi discussed and 
which is now in effect oveiroled, where 2* G, believing 


<l) V. Tr«nrv% 7 Ck 

(f} to Jem T. PwUit S M. 4 X. 
HI I sftd tons ton#, IT. 41* 
984 

(i) fMMS U I Is* 


801 ; boi to Md oototo obtoVi 
top d to Loto Jtoto Is 9mA 

(•) 7tot % Owt^ 1014 HO. 

Id CMf 3 K. 4 to ar. 
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hxmsdif to be entitled nnder Wker's will to undinded chip. zv. 
ahem in rmX oetot^ ^ eonw^wf them to n tond ;kle pms ^ 
ehaeer fee ynlne end eabeequentl/ e^ letor *wiU waa 
diaoopeied» imder whkh J. 0. took the fee tim^ in the Mq«tod 
entire eetftto*-^bot only ee troetoe for Kiwmulf fbr hh, witii 
remeinder over, T.^C Wood held thnt the porduaer wne 
not entitied to hold the legal eetoto ae againat the eeatue 
{tie trwt in reoMUiider; inaemueh as the will under whioh 
X 0. alone derived his title to the fee disclosed the exist* 


ence of a tmst inconsistent with an pbaolute benefidaT 
ownemhip* But later case (r) whore a mortgage was 
taken hjr trust^ divlosing the trusty* and the surviving 
trustee reconveyed part of the property to the mortgagor 
on payment of a portion of the mortgage debt which ho 
appropriated for Ins own use, and the mortgagor then 
conveyed the part so released to new mortgagees, sup¬ 
pressing, by the oonnivanoe of the trustee, both the prior 
mortgage and the reconveyance, the Court refused at the 
instance of the oatuiB qus iruii to deprive the new mort¬ 
gagees of the legal estate which they acquired by means of 
the reconveyance, altbou^ it fmmed no part of the title 
deduced. In the same cm, the surviving trustoc fraudu¬ 
lent!^ procured an absolute oonveyanco to himself of other 
parts of the mortgaged property without payment of any 
omxsideratxon; and theiT, concealing both the trust and the 
prior mortgage, under whldi alone he had a legal title, oon- 
v^ped the pr^^erty to a new mortgagee; the Court in like 
manner declined to interfere to deprive the new mortgagee 
of the legal estato, whidi he innocently acquixed by means 
of as assurance whidx fextS^ no part of his apparent title. 


But the Isgat tstoto will not protect a purchaser against XTodoi of 
the olaims of penmis wime ^or right to its protection was 
known to him bsfere the completion d the purchase, even 
although the ^of sudi cltims was unknown: for 
ilteiacs, whsva that B. bad a charge cn the 

I 

tM| MT«bc toed 

M.lL.L.auX,fl. 

<i) /oewr.jbitm^aro^ 
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0 ^. property, Ecc^ted e mortgaco of the esUte, relyuig on the 

end men got in en old outstanding 
term for yean, hfwaa hold, that B., haying, in reapect of Ub 
notice of the first inenrahnnee, a preferable ri^t to require 
an assignment ofithe term, was entitled to priority, not 
only in I'dapcct of such first incombrence, but also in rospeot 
of a subsequent charge of which A. had no notiee at the 
<late of his advance' (a). So, where a purchaser bought a 
leasehold messuage, which was subject to three mortgages, 
two only of whiph were disclosed to him, and took an 
assignment, and pud the purchase-money by cheque, but 
shortly afterwardst having some misgiving, stopped the 
choquo, and then, for the first time, had actual notiee of the 
third incumbrance, but eventually, under a throat of log^ 
proceedings, allowed the cheque to be paid to the vendor, it 
wan held that he was not a purchaser without notice, and 
that ho waa bound to redeem the third mortgagoo (b). In 
one case, a transfer of Hhares to a mortgagee, who had 
no notice of a trust affecting tiiem, was uphold, notwith¬ 
standing that he roceivod notice before the tnuu&r wae 
registered (r). 


44 


mortgagor’s covonantB, 


It is dear that a purchaser by paying ofiT, and getting in a 
irnttiaSod la* legal cstAto iiuin an uneaiiffied mortgagee, may hold it as 

against all mesne incumluanccs which ho had no notice 

mbse* of completion: and this.may be done mnderUe 

inoam- * ^ 

bnaeon. Ufe^ at any time before a decree to settle pnorities (cQ. Thus, 
in the case of BtUw v. Johneon, which well exemplifies the 
rule, where there were successive mortgagees (the first taking 
the l^;al estate) of property subject to a prior trust, which 
was fraudulently concealed by the mortgagor, it was held that 
the last mortgagee might, after he had received notice of 


. (ft) WiiJ^uffkhjf r. WHUitQUf, 1 
. T. R. 7M. 

* (S) S Su k G. 

Bit 

* (r) DmldM t. ffilb, sa.aU.4S4. 

(i) AMto* ▼. t Broi 

P« C. ids I T. X«, S Voat 

SIT) I wb. a T. 1* a eu I 


T. Iht^m efUMrihorouffh, S P. Wcoa. 
491; Dftriapft, 1 Bra 

a 0. SS; Mm % Wmrn, IS V* 
ISO; ftsd M.ll y«. 619; 

▼. Pmnm, Si B«sv.S66 : Um gmnX 
'totrlM will inbftUy ftTwtoftlljr te 
dt rt fa j id if B denml BftslttnUoa 

M * 
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ihe trust, Azid pandiog * suit }jy the C€d%i9 jtee ti*VLd fbr the 
redenipti<m the flnt mortgige, pej Off the MTetml prior 
incumhrencete, end, hBPing obtBmed the l^SI estate^ hold it 
until he wee pud in AiU (e^» In this case the claim of the 
first mortgagee was atlU unsatisfied when he parted with ihe 
I^al estate* and the dedaion was quite tn aeeonj^mco with 
the earlier authorities. Bi\t wliethor tho legal estate will 
afibrd a similar proteetioo, when it is acquired from 
mortgagee* who has noUce of an mtcivening incumbranoe, 
appears somewhat doobtfol The point was fully considerod 
in Caiier y, Caiier and tho saind Ibained judge* who 
afterwaids decided tho caso of v. •TbAiisoa* after 

remarking on tho absence of any precise autliority, laid it 
down that, although a purchaser, who height without 
notice, loay get in, and insist upon, an outstanding legal 
estate, which he acquiies from a dry truitoc, or a satisfied 
mortgagee, who has no notice of the intervening incum* 
brance, yet when the latter has such notice, ho is conetruc- 
Uvoly a trustee, and tberefoie may not tmnsfer tho pnitee* 
tion of the legal estate. 


ChM^XY, 


There seems, however, to he no solid ground for ibis dis« « 

tinction A mortgagee, whether his incumbraueo is satisfied 
or not, is, in a sense, a tnistoo of tho li^al estate for the 
parties exititled to redeom him. IF, when he h paid off, he 
may not, by reason of^ his being a constructive tnistoo, 
transfer the h^al estate to the prejudice of an intervening 
incumbrancer, of whose claim ho has nottco, it is equally his 
duty, while his debt remains unpsid, to offer the opportunity 
of redeeming, and the consequent protection of, the legal 
estate, to the persons who are successively entitled to redeom 
him, according to their several pri^ties. It is too late to 
question the rule which penoita a purehaw who bought 
without notice, at any timo before decree to pay off a fint 
mortgagee who has notice of an intervening incuinbraoce. 


(«) BtUm t. |04i I* B. S Ml) m too P$m v. 

sad m QM« tows tMk /sefasa* L. K. S Bp. 

V. Ctotor, S K. 4 J* IITl iMnr w (/) I K. 4/o. et7 1 m Md M* 
JUci, SS Bssr. M i Tmmg w /ssap, 4dw tos jsdsMBt 
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Iwd, aft«r (htts obtainingp to uubt tqpon tlio legal eetaU i 
. aid Um nile wcrald 1)0 m<m if it afforded ft liii^^ 

protection where#tlie legal estate is idquiied from a mere 
dry tntttee, or from a m^tgagee whoee debt bee been 
pzeTiouBly satisfio^ (p). * 


HodotoCdM 
trut, vbtlhtf 


In tbe reported caeoa where a.pnrchaaer (hr ralne^ without 
notice of any prior claim at the date of his porcbaae, has 
been allowed to perfect his defective title by getting in an 
outstanding legal estate from a diy tmsteei the (act of his 
having notice at \he time that the ^person conveying ihe 
estate held it >aH audi trustee has never be^ e^msidsred 
material: but in the case of v. itotsitne {k), ^ W. H. 

Jamee, L J., appears to have considered, that where tire person 
seeking the conveyance is aware of the &ct that the trustee 
is a trustee for other persons and cannot c<mvey without a 
breach of trust, whilst the trustee is left in ignoranoe, the 
lule which allows the protection of a legal estate so abijuired 
cannot,on prindplo, be supported: and in astiU more rec^t 
case (i), though it was not n^oessaiy to deride the point, 
Sir 0. Jesbel, M. R., expressed it as his opinion that where 
' a trustoo having notice of the trust ctmveys the legal estate 
without oonsi deration, to an equitable inoumbxancer who is 
not awaro of the trust, the latter cannot thereby obtmn any 
priority. In the case of an active^trustesehip, there can, it 
is conceived, be no quoetion that the legal estate acquired 
cither fium or by a person who bas notice of the trust can 
afford no protection as against the clrims of ceHuia ju$ 
trust ; but until the oariier authorities are overruled, or the 
law is amended, the legal estate, if acquired from a dry 
trustee, or even from an active trustee, woitid seem to be 
(except as against his ces^uts gue irusf) available as a protee*' 
tion to an innocent purchaser without notice. 


Wtes Iks ' But, of couTBc, if the trustee hsa executed a declatation in 

Set Levd jodipnaat Ym» 

ib Witu^up ?. 1T. B. (A) u ft 70. Ap sea 

7ea t71 ; P mm k t. Ihtri, IS 1* J. (Q i f sn / awl ?. ftiHnawtf, L B* 

IS I sad (CKptfs ik ftrU XtttU, 11 IS Xq. ICa ASC 
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&Toiir«f tbfl his tnutiiiTolTtethe dil- ohip-xv. 

chuge of aoiiys datiMtbs imi trvDsfiKr the property 
nitgeot to the tntoto Ppw which he holds it Thm, where 
the petsoil hewing the legsl esis^ holds it in the chsrseter 
of tmtee for eewenl succeesiTe ineombcspeers, be may. not 
create a pTiorit 7 h^ trsnsfening it to any of tbeiD*(h); and 
wheiewer the pnrehsMr has notice the cxbtenoo of sutfo a 
trust at the time of getting in the l^;al estate, ho will take 
subject to the claims of the cestuts truti (J). 

It'has been held thstTnotioe to a putchamr, after payment tafen 

of his purchase-money, but before execution ef the convey- «ii«(bv 
uce, is sufficient to deprive him of the benefit of the l^al "'*^**’ 
estate (m). The particular fhets do not clearly appear by the 
report; and the point is one which will, it is conceived, 
require much oonnderation when it ag^ ariaoH. There 
may be a dififerenco between getting in the legal estato from 
the vendor himsdf, suppoeing him to havo boon privy to tho 
prior charge, and getting it in from a haro tnistoe or mort- 
gagoe. In the latter case it seems difficult, consistently 
with the general rule now under discussion, to deny tho 
punhaser's right to protection: nor doee there seem to be 
any sufficient reason for denying it evon in tho former case. 


And where a pnrehasei; not having got m an outstanding BwtiMttii 
logal estate, has nevertheless the best right to call fur it, ho 
will in Equi^ be entitled to its protection (n). But this 
piopoeition in fimt presnppoeee tiiat the purchaser has a 
better equity than t^ other claimants; and thorefore does 

0) tUr/im T, idSpt, n ^T. Owtar, tad BHa v. /(4mm. «K 
9»| Nt toe es Jbdb. II Mprl. 

Bwt.IMi I H. L. Ql. 9»{ JAr- («) Wiggr. Atk.S8S: tad 
JUi V. AiftM, L. & ir sad N* Zhfim v. n<mu, i T. k O.Bzeh. 

'■wSit CK JMid^ MraStoM to toat itt. 

«iM<Bll*iriilMV.4iisii,P>lT» («)BM£kiU v. JfMvaJWrf,Ptee. 

(ft AMSitot T- f Vm Ck lU; WBlrr t. Bodiftim, I 

tn I iu T. jnsiilh C>Sa tn, Ym ssii wn-eUf WOmvUy, 

•SMied !1 /n-UT), JM^v, 1 T. S. 71^ 7M i CStorfwa r./ m, 

SMiMwr. L & IS *a NA sad its SP. Wm Ml) It Sm», 11 
«t air dsnsH.lt B. <1Si Asms r.M m. 1/.aL, 
laa MS tlM JadstoMlS ii (Wn M | IWtor r. OMw, < Ba 4ia ' 
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Chi^ Zy. not come within the tamo prindfdo'of tho gezieral dockine 

_^ now under eonaidention; Which ie aimply this, vu., that 

when a party up the legal eetat^ the Court will not 
doal with it, to hie projudieo, unless a superior equity he 
shown And alU^ough the Coart holds that priority will 
pye equity, yot it does not hold that it gires so superior an 
equity, as between several incumbraneers or purchasers, as 
to enable the anterior claimant to .wrest the l^al estate from 
the person who lias obtained it without notice of the anterior 
olmm (o). 


Snaiij win- And, as a ^norjJ rule, a Court of Equity will not, by 
Sicr compelling the delivery (ji) or discoveiy (q) of tiUe deeds, or 
superseding a commission of bankruph^ (r), or otherwise (s), 
AQtfei, act adversely to a bond JUle purchaser who has taken what 
1 purported to bo a conveyance of the l^al and equitable 
estates; or, perhaps, of such an oquitahlo estate as apparently 
gave him an abeolute and indefeasible right, (either imme* 
diately, or upon payment of a subsisting inoumbranee,) to 
call for the legal estate; and lias pud bis purehase^money 
without notice of advezso claims (Q. 


Whtrs ihi The rule, however, has been held to be different where the 
tti hM • Irgftl adverse claimant has a legal title (v) ; hut this doctrine has 
^ hoen disapproved and is cqtpoa^ to later decisions (is). 


(o) 8co Hooper v. ffarrioow, S K. a 
86, 108. 

ip) V. Do Mfotepm, 8 J. 4 
L. 874; AM, bovevar, Newton ▼« 
Newton, L. & 6 Sq. 185; ImA am 
ftov Jftoiik y, Crtolofk, L. E. 10 Ch. 
Ap, 28, NYcnbg on tbk poini V.-O. 
B. L. IL18 Eq. 216 s and iq/VA 
Bewoett ▼. Notworikp, Shu^ 
102; 2 WK a T. L. 0.1; SUMop rf 
Worxook r «v. /Wter, 8 Vacs. 255 \ 
ffM T. Adtinoon, tM. 488; Jerrord 
i. Bnnndon, 2 V«. J. 454, 487 ; 
V Cooko, fmook. 0. 0. 24 

;iNUmt$tnoer^^ 


to2yM.J.45Bj WnUwynr.Ut, 
8 Yea 24. Sm 8 X, 4 J. 088; 
IVniAT ▼. Bnek 88 Vis. Ab. 21. 

^ (0 Ba* sad oompM /eirard r. 
Somndon, 2 Vw. J. 464; (hit t« 
OAoldmtos 1 SSdtp- 188 ; ITtod ▼. 
Bfforion, 8 F» Waa 281; Att.-<krk 
V. BoMonoo^yi Vm. 280; /ndoon 
▼. J2mp^ 4 Bm. 514; sad VXt. 

B.'i jods&cat Is Bwmp y, Wntto, 
18 5«n*4ft4i t Da O. 4 a 08lt 1 
UofKk Q. IM; Imo t. /A«Smi, 80 
BAeA.ssa' ' 


(W 8«a WOhmi y. Lmh, 8 Bio. 
. aa2a4;aMiit.JnAw^l &M. 

^ ;(^»iMi«Mti4al0T«alO44 

U Via 871] 

Vr«i 1 T«. ft & ISOk lU 'W >>M. >. Ami, IV. ft 1. 
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Tbu8» in a late caee at Lair> H ^ras htHA Uiat tlie demandant 
in an action dowac fianziot» udder the Common Law Fro* 
cedure Act» 185^ compel prpdaetion of conTOTince to 
her hueband, when, it ia in the hande of a purchaser for 
value without notice of the ri^t to dowef (y). 




In tho case of Stadchoum v. Lady Jemy (»), Wood 
qisAlified the doctrine that no relief will be given as against 
a purchaser for value without notice; and made a doclaration 
and order in favour of a prior equitable claimant of whom 
the purchaser had no notice : and in the ease of Pkillipa v» 
Phillipe (a) tho suffidenej; of a pica of purd^^ for valuable 
conddoratiou without notice as against an adverse equitable 
title, was farther'questioned hj Lord Westbury. In that 
case, tho plaintUf claimed a roverdoDaiy rent-charge, secured 
in tho usual way, which did not fall into poesesaion until 
long after tho estate on which it was chargod had been con* 
veyed by tlie grantor to a purchaser for valuo without notice 
of an annuity, who bought subject to a b^I mortgage in fee 
which had been created, prior to tho giant of the annuity, 
and was still outstanding when the suit was instituted. No 
payment of the annuity having ever boon made, a bill was 
died by the annuitant, seeking on account of what was due 
in respect of the annuity, and tho usual consequential relief 
Tho purchaser, by his gnawer, didinftd the benefit of the 
27 Elia, and of the Statute of Limitations, but did not plead 
that he was a purchaser for value without notice ; and it was 
held by Lord Westbuiy, affirming V.-C. Stuart, that the 
defimcc, not having been pleaded, was not available at the 
hearing: but his lordship’s decisioa vras mainly rested on 
the ground that, inasmuch as the legal estate was out¬ 
standing, the annuitant and the purchaser were in the 


17 s, SS4; /pfvi Ih t 

klu%7ii ▼. 17 

BtST. 8802 T. AmS 19 
S$S| ISBmt.SOO; 8H.UCIam) 
Cb^ V. FktK 90 Bwr. (US; teS- 
JlovM V. /mK 1 Y. a B. 781. 

Bot tM iwar v» iMa I T. a 

a a a m. 


(hmm ftWTVttf 8 Jv. K« B» 

nsa 

(^)l J.klL 781; M Uh joas- 

(s) S Jm N. & 148; ifiiaii&f 
V.«0. Btoflit, 7 Jv. K. S. 1084. 6w 
loo ShMtm V. \J*k 

mm. 
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pciitictt of mere eqmUbk oloiihinte^ ud tluti ihey must 
tberefcm nuk aooording to^ tbe daieo of tkdr ecioitaUe 
titles The role hore adopted ia applicable to oaaee where 
the e^tiee of the riTil equiteble claimante are te all 
req)ect8 equal except in point of time; but Uie ground oh 
which Court rofosee to interferon at the anit of a non* 
purchaser, as against a purchaeer without notice, is that 
the latter has a superior equity; and whether he has, or 
has not, the legal title, cannot, it is conceiTed, affect the 
eqnitahle doctrino.^ The dedision has been strongly diai^ 
proved by Lord St. Leonards (b), who* romaiks that this is 
apparently the* first ca^e in which the validity of this 
detenco as against an equitable title baa been questioned* 


Thkom mmik 
tei»li«d bj 



Since the case of PhUlip$ v. i^AiUipe, it must be taken to 
be settled that a purchaser cannot avail himself eff this 
defence, unless he seta it up by hia answer (c). 



We have already remarked (d) that a Court of Equity 
will not, as a general rule, interfere agidnst a purchaser 
mthout notice by compelling him to deliver up or discover 
the title deeds which are in hia poseesaion. But a diatinc* 
tion has aomotimes been drawn between caaee where the 
sole object of the auit is the recovery of the title deeds, and 
cases whore the Court is caUed upofi to establish, does 
establish a prior equitable title to the ortate, Li the former 
class of casee (rX it is quite clear that the Court will not 
deprive the purchaser without notice of flie advantage 
which ho has gidned by the poaaesaiem ct the deeds; and 
which, whore the other equitable ri^ts are equal, may turn 
the scale in hia favour: but in a case filling within the 
latter daas it has been held that it will not permit its decree 
that a prior equiteble claimant ie entitled to the yrKmiinsirm 


( 1 ) y* a E 7 M, 7 ei 

w to PkaUf^ V. PkiTHp$t M 
to M X|M T. ft 
Beer* til, vteie to dtoe* vm 
Ud to toed by 

toiMto 


W) p. 711* 

M Ifetoya lm,9 Vea.aif 
/•fM V JMtoa I <7. a Let iNi 

ead he oMf tiled la toto ti 
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of the ertate (wlU^ rf liMtf ediAi* tlift right to tha poWai OifbXV. 
sion of the deeds (/X) to be d^rieed of hs ftdl 
by bUoving them to AoiaSii iB>the hand^of 8 deflmdtet, 

^0 rfMw and* in idTetBe title which the Ooott hia 
deeUred to be hiTilid (^); bat this distinction does not seem 
to net on iny toiid gnand, end, in a very recent case (h) 
was not lecopiked by the Coart of Appeal In the a|pe 
referred to, a foreclosare suit by a legal mortgagee against 
the mortgagor snd pnrchasers from him for valoe of parts 
of the mortgaged estate witboat notice of the mortgage, 
which was jQmudulently snppteesed by the mortgagor, Y.^. 

Baccm made a decree for sale of the>pro)>tfty and for 
deliTety of the title deeds 1^ the purchasers for the pur^ 
poee of effecting the sale (i): but on appeal the decree was 
varied .by directing foreolosoro instead of sale, and the 
order for tiie delivery of the deeds was tevereed, on the 
ground that as the Coart would not in a suit instituted for 
the special purpose compel their delivery, it ought not do so 
indirectly, mmly for the purpose of effectuating its own 
deeree (k). 

% 

In one oase (I), Oi&rd» haying decided agunat the 'WhMhttoom 
claim of an incumbrancer yrithont notaeo to the possession 
of the estate^ ftlt himself oonstmined hj the authorities of 
Wallufyn y. Zee, and r. Ik Moleytts, not to deprive 
him of the eostody of the deeds, hut ordered him to pro* 
dttce them tn the potpoeee of a sale of the property. 

'Whether such an order k consistent with the piindplo of 
the dedsion of the ftiU Court of Appeal, in Heath y\ Ct^eahek^ 
may perhaps be doubted. The whole doetrino, however, of 
reoognixiBg *the existeucB of an interest in munim^ts of 
title, separate and ^Art from the to the title of whidi 
th^ rdato, seems open to observations 

40 SmitKri Oikktkr ,I X>.h War. (QL. & IS Bq. SIS. 

403e (t) & 10 <9k ap. SSI $H ted 

to W iefce V. iVMie, U B» i Ok latiiiiliff ^ 

If. lai 1* B. 0 Kq. lUe P) TUffi ti U B:t 

<t) V. L Bs 10 Ok Bq. m. 

a* ei 
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ib^doofertei. 


The obfious tenden^, if not the eGtqal resnlt, of the 
teeent deciaiofia has praeti^j been to lisut the effieacjr of 
a plea of purch^ for value without notice to cases Wrheie 
the pnrchaser has acqnircd HiB l^al estate, and has thoro- 
foro little need of^tho protection. If role which obt^ns 
as to the^purchase of C([mtaUe cAosss in action is ^Ibo to 
prevail as to the acquisition of equitable estates in land, the 
question of priorities can soldom arise; for each e<iuitable 
claimant will take subject to all prior equities. Such a 
doctrine rests on the simple ground that the conveyance 
of a mere efiuital)lo interest is indocuous, and that the 
equitable owflor can only paw the ostato subject to the prior 
equities affecting it; but it is not in accordance with the 
principle on wbicb the earlier casos were decided; an<b in 
the present state of iho authorities, cannot be settled by 
the judicial decirion of any inferior court 


Tho law on tlie entire subject is ovidontly in an unaatia- 
iactory state, and the 7th section of the Vendor and Pur* 
chaser Act 1874, wliich was intended to improve it has 
been univeisally n^;ardcd as a failure, and will in all prCH 
bability bo rvpcaled before the publication of these remarks. 
Whether any other piovision will be substituted for it is 
not yet known; but in any amendment of the law it is 
suggested that tiio true rule ought to be that where the 
leg^ estate has been stipulated for and acquired in oonfor- 

or any 

subsequent modification of it for value, ofi whether so stipu¬ 
lated for or not, has been subsequently acquired without 
notice of any conflicting dmm, a purchaser fbr value should 
not be deprived of its protection; even in cases where, as in 
PilcAer v. RavAinc, tho vendor or other party who conveys 
it, baa acquired it by memiB of a ^uid of which tiie purchaser 
.had no notice, and which he ccuU not by reasonable dili¬ 
gence have discovered: but that in a general stniggb far 
•priorities between equitable claimants, no elidmant should 
be able to gun priority after noUoo ci any conflicting claim, 
by gettbi^in an outsUnding legal estatoi whether from a 


formity with the terms of the original baigain, 
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or an njtaatiafied OK^tgagee, or from a mere dry Chip. zv. 
troBtee, or from a tnatea who Mw active dnties to perform 
in connection witii bia tract 


BwydMiMt 

OliiBSAti, 

prior tIU# 
prniUf. 


(2.) Purchiisev with mm equit<ibU title, U poUjxmed to ^"^9. 

prior equ^itabU daimunte. 

Where the piurduuidr haa neither taken a conTeyance of 
the legal estate, nor taken such a conveyi^nee of the oquit- •^oiiabb diK 
ahlo estate as would seem to give him an absolute and 
indefeasible right to call for the legal dMato, tho ordinary 
rule of Equity, "Quijwior art tem 2 >ore potior ju}'e,*' will ^ bmwa 
be allowed to operate in &vour of an adverse claimant 
having, in other respeete, an equal equity (ui). In a ease, prior tiu# 
in which tho prior authorities were fully reviewed, the rule 
was thus stated: " as between equitable locutubraDces, relief 
will be given to the incumbnmeer prioi* in point of date, 
unless be has lost his priority by his own act or neglect; 
and relief will not be reAised to him, as against a subsequent 
inc^unbrancer, on the solo ground of tho latter being a puiv 
chaser for value without notico, unless he has the legal 
estate, or the beet right to call for it ** (i»). Thus, whore a 
mortgagoo lent money u^n a conveyance of what ho know 
to be a more equity of redemption, it was liold by Lord 
Tburlow, that he must be postponed to mesne incumbran* 
cers of whom he had no notice (o); and the decision lias 
been several times^eoogniBed by Lord Eldoir (p): so, whero HortgifMi 
bankers took an equitable mortgage ly deposit of title ^^3^ 
deeds of ap estate whid was subject to a secret trust of 
which they had no notios, it was held, that such trust must 


HortgifMi 

MQiettnat, 


(m) JNw V. t Dr. M S Ttn^ StodAouM t» I J. a H. 

Jaduon, SO Best. MS, oifs <i oA TSL 

gtfse sod jwIgBMSt Qsditor, wd m (•) BtdrtU r. (Mtftif, 2 Bnx 0* C« 
f%orf$ r, Motd*worih,ii^^$oA mm SM 

tlMs citod. (p) Sm 1 OL a /. S4S; S Tm. 

(•) .pw T.<0. CHfliril b Timfi v. ISS) 8 Bsm 824 i tad m /mm ?« 
jroaCnMrtA,li. m 7 Bq.lSai sad M /mm, S Um. S48 ; asd IWrOIf v« 
ttmfm ▼. AfThMft, I m a /a SS; IP, Wbw. lOa 
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Ohi^ Xy« proTaU agatiut their seeuritjr (q ): bo, • pordiaser of h Icgeey 
^8A >> tftkei ButOoet to the lieb^ty to reftuu} for pajment of 
debte (r): end, ti a general mle, the purchaser o£ in eqoit* 
able oAom in action takes it subject to all prior equities (#): 
and the rule applies eren in cases where thh purchase is 
made in tearket overt, and in the ordinary course of bun- 
ness (i): but a prior iucumbrancer, ernifring the aid of 
Equity against a bond JUlc purchaser without notice, should 
bo prompt in hi*i proccediog (if). 


In one eaeo^ (^), whore A, an owner of r^way bonds, 
entered into a contract with 6., who falsely reprinted him¬ 
self to be the vendor's agent, for the purchase of an estate 
to bo paid for by moans of the bomU, and one of them was 
transferrwl in part payment to R, who asrigne^ it over for 
value to C., who had no notice of the fraud, it was held that 
A could not suetain a suit against C. for the delivery of the 
bond. The deposit'of the bond wae treated as merely 
giving a right of action against the depositee in case the 
purchase fell through, and not as constituting him a trustee 
for the purchaser, so as to attach any equity to the bond. 


OaponaiSi 

ofe^olliUt 


And it ha9 been dedded in several cases (^), that, as 


(f) rUe««, 1 Poll 

0701 tad Ma An Ook. ▼. Flhi^ 4 Be 
166; Stcekhoum t. Ladf 1 J 
k H. 721. 

(r) % Bond, S J. 4 L 

760 I bet we (otJrd m to 
dntVf Seafe, S Do 0. a S 

S60. 

(i) Priddf T. Boot, 3 U«r. SO 
Monk T. ^tK, 1Y. a a a a MO 
MbOof r. PrwK U I'* 1^- Ml 
JarwK T. SK^UM, 1 7>« a U. a G. 
m ; CM<n V. Tnyior,n Baer. 108 
^k»aa V. PoHm, 16 Baer. 116; An 
t. Whitn, 16 BaoT. 1S8; CUc a 
mV If- 10 Ba 166 1 iTa^ai t. 
StM, I BL L. a 708, 786: CUd 
V. ffAsA tl Bmvj Mt| Mf v. 
/fl|i^4 /v. K. B MO> v 


Br£do%, 7 Da G. H a G. M5 2 
Ai)mmmk Atnnneo Boeidf ▼. 
PooUf, 8 Da O. a Jo. S64; AS V. 
Whik, 81 BasT. 620 2 Inn Nntd 
Jnrttknni GS if aajr, L. B. 8 CL Ap. 
S6L 

(Q i rtaww LffiAMomnn Boektjf 
V. 8 Da 0. a Jo. M4. 

(«) 8ia Stee ▼. Plddtw, 1 CL R. 
82; WaBwt r. ifffrfaii Bontffd, 
1 Dn. a Wal 461, 488. 

Sia) AdnUr, AtrOm, 0 Jw. K. a 
818. 

(ri AaoMi c Bsft, Coota tf art* 
gisasi 888! Am t. Jona, 8 Sfaa. 
688! WOMh T. BaUm, U 8faL 
701 FOm V. Ms 8 Ha. I4i Aw¬ 
are V. T a a a a mi 

AiV# t. Awtes, S X. a J. US V 
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Teq)Mt 8 eqmt 8 U«),WteU«iii]Mkd,tb«pripi%afkpiiiduuwr 
QriBe«mbnac«rii DotftSMted^I^hii ghriog;i<aiMgiwtiDg ,..?S' 


to give,>aotifi« o£ bit pozobaw or secori^ to tba tznaieos, 

BortoMeei, or<oti)to ponoDS in whom the legal estate may ^Mqdnd 
h«{^ to It Toitod; i&d that the or^inuy roki m to 


aotice of mifpmwiB of oAoeee in acHon, does Aot e{^a 
Bat tlie mle bo!^ good in respect to the proceeds of sale of 
Toil estate vested in tnutees upon trusts for sale; although 
no sale may have been effected (z). 


We may remark that notiee of an oqui&ble assignment of SM «t 
a choae in action, given the hn^ haa come into the 
hands of tho tnzstee’or stakeholder, docs not affect the ques* 
tion of piioritiee (a); thus, an equitable assignee, who gave 
notice before the fund waa parted with, was held entitled to 
priority over a subeequent assignee who had given earlier 
notice (&). 

Whoio the property is subject to a concealed inounibranoe 
it seems that a purchaser of part, having merely the equit- ibwaiMlr 
able estate, may throw the entire charge upon a subsequent 
innocent purdmser of the equitable ostato in the residue (c). 

Ineumbranoos in favour of a diaiity soem to be subject to 
the same rules as thos^ in fiiToar of a private individual; 
except that notice to the first purchaser is siud to hitid 
mibeequent purchaeeia without notice (ft ): hut if the incum^ 
biance be merely equitable, it seems that the purchaser 



hai MS Oadrow Ssdt, $X L, T, 
179: uul M to jodgMMt 
CMKki a Dotoos, 17 Svt. W; ia7 
MS OonMdattd 

fa«|r ▼. JUff, sad 8tosrt*s 

oa WAsUfs ▼. 1 

otf. 971 i 9 K & tieh 
.(f)ZMT.$ x;, 4 Hit 
Jto irivlsi* Tn9l$,t & a K. Hj 
Cbeior/aitstf /ssH aBt^aa, C wy ssy 
T« iUiy, 1 Gtf. 971i f fm K. & 
itta 

,(•) IfM# T. tl 


999 ; dmemt t. 99 Bmt. 694. 

(1) B^tr T. Pbufarr, 1 /. a K. 

44t 

Sss T. lio. 

a a. tsM PL SOS, S 16 ; ilmO v. 
Wmd*, lio. a a. toa, Sog, US j 
J/tfwlmi T. Smieoci, I It. CL B, 
444,474: t. mOtoMa 9 K. 

aaesa. 

w Sut MmM 69 m I>aks*s 
fluritohU Usi^ 640 : siS fy. t ttd 
MS cacrfisas jws* * 

aseiT. 
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0]»p»X7* 

SMii. 


0Mtfa»8. 


PonkiMT. 
bov fm 
UmitfiJnil 

«Qtkb el 

povn 

♦ 


e. as. 


witboat ncrfiod is not «fiectod hy ifc (s). We reznArk 
here tbftt befbre.the 8 & 4W)1L IV. a S7,^mere jongth of. 
poeeoarion yru no protection, in Equity, to a puichasef arbo' 
l)OUght with notice of tbe diaritable trust (/): but ft wdulf ’ 
seem tbit & purchaser with notico of the chariiablo imi U 
only liable for the rents and prodte which bays (btaroed 
since his purchase ^). * * » 


(3.) Pitrehafitr, how far proved agofmt drfective ej^uiiov 
of powei'B;—ugairufl prior davma/nU who have encouivyed 
him to pu/ixhaee;—and by SiatxUe in variouB cam. 


Equity will supply the defectiye execution of a power, if 
the defect consist merdy in the non«obeeryance of some 
required formality (A); but not if such formality bo positiyoly 
required hy the Legislature (Q: nor can it supply a defect 
which goes to the species of the power; as where a power 
to appoint by will is attempted to be executed hy deed (i): 
aid the Legialaturo has expressly excluded the interferenco 
of’ Equity, whero a contract by a tenant in tail is not 
perfected in manner rec^uiied by the S & 4 WUL IV.c. 74 (Q. 


By the 22 4s 23 Viet e 85 (m), a deed oxeented in the 
presence of, and attested by, two jr more witnesses in the 
usual way, is, so far as respects the execution and attestation 
thereof, to bo a yaUd execution of a power of appointment 
by deed, or by any instrument in writing not testamentary, 


(f) Sog. 728; Todor'i CksHtikle 
p, ess. 

</) AU. Om. T. ifafor {ff CeccWr|r» 
i V«n. see I CkritCi 

a K. 844 : M W «h« 
tfwt d Aide tvfrdf p. 

8sa 

Ttt^s OkirittibU Trata ^ 

ISl 

<i) Bss 9^^ atk sdlt p|k 

Bat MS e Hass.* 0. 


ifwkoT. WtOi^ 8 Hs. 748. 

* (t) Bog. MI, 741 

(I) Adi V. 10 Vw. 870; 

AfJdbM T. WripM, 9 Bhs. 101. 


polBl P 


47* A&d Me Pti (ha 
Pryet % Bmy, 2 Drew. 11 1 
iad MBptts'ZMi ▼. ToUmaeke, 2 
Jv. K. 8. 1181 j isd*M Lord 81 


Lscaitd^ scomsoti, 8ag* 7. t F 
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W 8m (Ml 12 k It. 
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uotwiihHUiidii)^ ttiAt any addiUmal or otlier fomalitdoB 
mAy ha'Te'been oipresaly impoald upon an exorcise of the 
poxren but proviaion does not diapenie with any cott> 
sent, or with Uie performance of any act, not relating to the 
mode of ezeefltion or attestation, which may be required by 
the Inatnim^t creating the powor: nor docs it prevent the 
donOe from exerdaing it conformably to the power by 
writing, or otherwi^ than by an ipstmmont executed and 


attested an ordinary deed. Wo may also refer liere to 
the provisions of the late Wills A<!t(fl^; by which an 
appointment by a will* executed in the ordinary form, is 
made vali<l, although all the formaliticje prdhciibe<l by tl>o 
instrument creating the power have not iK'cn obaer\'e<l 


Tlie puiehascr will also bo protected in Kcpiity against 
any person, (even an infant or mairiod woman,) who having 
a prior interest in the property, encourages, or permits liioi 
to complete his purchase in ignorance of its cxiatonco (o): 
and if a married woman, having the opportunity» docs not 
repudiate her fraudulent act committed under her husband^* 
coercion, sho will be bound by it or against a purchaser who 
bought without notice. Thus, whoi'e a w.>man, sliortly after 
her mairisge, under threats from her liasband, wrote and 
signed a paper, dated before the marriage, whcieby she 
purporte<l to give him hef reversionary inteiest in a sum of 
stock, which the h\isband subsequently sold to a puieltaiier 
who had no notice of the fraud, and the wife, on Tioing 
anpUed to on his behalf, and not being tlien under duress, 
stated that sho had before her marriage luarlo ovei her 

(h) 1 Viet e. S6, moL 10. leg v. De Bid, IS Cl k ¥. 46,6a, 88; 

{ 9 ) S«e K T. S Kq. C*. m futlrar w tQ infanta, BiilmaH tv 

Abr. 516; Sawje v. Fodtr, S Mod. 1 Do G. & 8. 00; Ctron t« 

85; IbUtm t. ^Aod«^ 8 Van. 551; AwSoba. ib. 118; Wrigbt ?. 5«9icr, S 
Draper ▼. Boriaft^^ 870 1 Berr i^ o i d Da Q. 4 S. 831; l» rt 3 Do 41. 
y. Milwardt 9 Atk. 40 ; GortU t. a Ja 09 ; .V(f«a t. 5Mrr, 4 Da G. 
Bifhmend, 7 Bio. 1; C^a« Bmd of k Jo. 458 ; t. Pop, I*, n. 4 

B€(^fi^rd, 18 Via Ah 5M ( Bopd y. Cb. Ap 851 aMdbymairlMl woman; 
iwim, 1 J. a L. 780 s f%omptoa v. and wa & IvdCo TrvdK UKiCb. 
Simpoea, 8 J. 4 L. 110 ; Ortrtoa Ap. 591 ; and aeo and diaUftgui^li 
y, BooieUr, 8 Ra 5011 NloUmm w. AtaeU y. WoMomt, U R. 16 Jfc|. 
Uo^, 4 Myl k ami Momwiero. 39; and W(f< lip 8, It. 


Chap. XV. 
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Chsp. XV. interest to her husband,, it was held thatk as 'against the 
ptirchttOTi HUe h&d lost ber bqnity to a setUoment irtien tho 
iond fell into pc^scsuon (p). So, vliere a mam^^oman 
fraudulently concealed a settlement, in order to induce a 
mortgagee to ad^azice his money, and the fiiortga^ was 
complotod, but, before the deed was ackDOwle<|ge<i^ by the 
marriod woman, the mortgagee received notice of the settle* 
inent, it liold that her estate was bound, and that she 
could not defeat the mortgage (f). « 

B a#otc|g A misroprcflontoftaon will bind the party making it, although 

he make it in igTioiance or mistake, if ho might have 
known the truth (i*): and, where it is material, the pur« 
chaser may elect oitlior to have it made good or the purchase 
sot aside (s): but a mortgagee, it appeata, need not answer 
an inquiry as to the extent of his claims, unless tho in¬ 
tended purchaser be entitled and off^ to redeem him (t ); 
nor need ho voluntarily communicate his claim to a person 
whom he knows to be about to purchase (u); unless ho 
havo reason to boliovo that a fiaud is contemplated by tbe 
vendor (w). Nor will moro assent to a purchase bind tho 
assenting party's subsoquontly acquired interest in the pro- 
fatty (if). 


SubtedMot 

OB tho prcK 
porty. 


The purohasor will also be protect in Elquity against any 
person who, knowing his own title, encourage, or fzaudu- 
lently permits tho former, in ignorance of !t, to lay out 
money in improving tho proporty (a): but when a party 


(p) JU IVviU, I* B. 4 Ch* 
Ap» 691. 

(ij) Skarpe t. F^t B. 4 Oh. A\i, 
96. 

(f*) See Ptonon ifovyao, S Bki» 
O. C 9SS; 4fid fr4*i< y, /out, 1 8 Isl 
K. B. 306, 4ttpH, p, lOS, wbm ih« 
nlo it Uhl down yet more geuemUj; 
u^mtrdip ▼. 2k Hid, 13 a a P. 
88 ^ AtL-<ki^ T. aufkms, IIL k J. 
749; Cr^ V. JT^dMeii, 3 X. 4 J. 
ISf I M me Sna. p. 744, n., wtet 
Lotd BL Leoswde feemi farffned to 
f3#He4 Um apMiica o 4 lUi iste to 


the eeee ef freoA 

(e> JtM4uM T. WtdikQM, 9 Pe 0. a 
Jo. 804 

460. 

<e) Moray. Xm, OHocl 97. 
(>)PiitiW9«p.460. 

(f) raoMpm.T. Smpmt 3 J. 4 !«• 
110| Dim, 8 H. H a 

738 1 me- ▼. JM<% 16 Bene. 

873; 9DeQ.M^aQ.81l; 6H.I1.O. 
184 

( 1 ) Xiaa^r ?• Snmt, 8 Bld^ P. 0. 
at . * 
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has 6qi^*gi7en.« distiaA notice of his daim, and the pur* Ch^i. xv. 
ohaMr su^eqiienilj'lajB out- miney, it lies on him to show ^ 

tbat OA otl&er lifts abftndoned, or giren teason to believe 
•that*K6’*has abandoned, his claim (a); and tbis, whether the 
daim ftxtetid to the entirety, or only aD^undivided part of 
the delete (b),^ Nor need the notice diacloee the particulars 
of the claimant's title; nor, if the exceed what he is 

entitled to, U the party in posaosaion tiiorefore justified' in 
disregarding it (c). But though a general notice of the 
clauDantifi title, as ag., of the deed under which *he claims, 
may 1)0 sufficient, it will be otherwise whero it U aocom-* 
panied by an imperfect or erroneous Rthtomont of its con¬ 
tents (d); and whore a purchaser aoquiros merely a 
tomponuy or partial, interest in the land, his oxpenditme, 
being referable to that interest, will give him no ad¬ 
ditional righte as against tiio I'eversionor or joint owner (e). 

Thus a tenant building on his landlord's property does 
not, except under spec^ drcumetancoH, acquire any right to • 
prevent the landlord from taking possession at the end of 
tho tona; but if, being more tenant at will, he builds 
in the belief that this will entitle him to a specific lease, 
and the landlord, knowing his error, omits to correct 
it, Equity will Interfere to compel tiio grant of such a 
lease (/). 


Tlio ac([ulesoence of a more tenant for life, itc, cannot 
bind the mvondoner: but it has been held that tho pur- bmod. 
chaser of a reversion, buying under conditions wliich recog¬ 
nized the future user by other parties of an casement over 
tho estate, could not afterwards dispute tho right of user, 
although the revenioncr himself had never prodously recog¬ 
nised it (ff). 


(a) See Ottiv /TaS v. ^ 

K».»7{ (^«MeT.Jafr.Cb^SDeO. 

m: a a ni 

(S) Bm CVere JTeff Berdtaa, 6 

MB. a, ibidem. 

MffAti tl Bm.r. 

m. 


H PilUmg V. Armii^ IS Voe. 78 ; 
Oore JftM t. /Urding, e He. S7S; 
J>Mte 9if ▼. 17 Be^v. 

sa 

(/) r. Tk9rnt9mt L. A. I 

& 4 Ir. Ap. ISa . 

J>Mh$ sf PUtiekf 17 

Bmv7S* 
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Cbw. XV. 
Beets. 

Vurttmiom d 
title ^eadf^ 

111 nr far mate¬ 
rial. 


Goaml prin¬ 
ciple M to 
pf^poMomt 


Tho mere fact of a purebaaer or tnotigagoo not liaviuj; 
poesossion of tho title deeds, vili not, in the absence of 
other circumstan^ indicative of fraud, affect his legal title 
as ag^nst Buhtt^iait purcliaaen or incunibranceia (h) i even 
tho fact of a mortgagee having fWui'ncd the deeds to the 
mortgogoh will not, in itself, necessarily have this effect (^): 
and tho maic would hold good in tho case of a purchaser, 
if a plausible reason were given for his assenting to what 
would, /mvid fade, ho an unreasonable and suspicious 
request: but, if deeds are borrowed for a tomporaiy purpose, 
they sliould l)e diligently reclaimed {h). If they are handed 
over to Uic niorigagCr for tho purpose of enabling him to mort¬ 
gage for a specified amount in priority to the lint mortgagees, 
ho can fraudnlontly confer a good title on a mortgagee 
without notice, for a simi exceeding the authorised amount (/). 


Tho true piinciplo JeduciUe from tho authorities seems to 
be, that mere indiscretion or inactivity is insufficient to post¬ 
pone a purchaser or mortgagee, who has the legal estate: 
there must, to have this effect, be an intent to facilitate a 
ffaud, or a wilful indifference to a fraud which there was 
good reason to suspect was about to bo committed (fu): and 
tho omission to make any inquiry respecting the deeds, is, in 
itself, cvidcnco, though not conclusive ovidenee (n), of this 
wilful wd fraudulent indifference (q): but where tho contest 
Hen between parties having more oquitics, ccrtoi'ts paribus, 
n^Iigcnce or indiscretion in the one, may give the other, 
although his equity be posterior in creation, a better claim 
on toe asabtanco of too Ck>urt (p). 


(A) 8co £'roH4 r. 6 Vw. 

174 1 Jfarper v. FotUtUr, 4 hUdd 
129 ; J/uretM; v. Cooper, 2 Uua. 19S | 
V. Fteteniy 3 ColL 20 : AUm v» 

Knighlf S 279 ; 11 Jur. 

027; /Unuib v. Bra, 4 Bwt. 21 ; 
Finfk T. Skstc, 10 n64T. 000; CVprr 
Ti Pinrk, 6 11.1^ 000 } 8ng. 444; 

p. 414, Cit. sW., Met 1. 
4,(i) Sea i/errijM ▼. Chopefi eai] 
SUrtns r. npf4; fTo^* 

drffm T. \ Dr. 192; 2)9idt ?« 

2 H. a H. 24a * 


(Z*) ITa/dfve r. Sloper, 1 Dr. 200. 

(0 t^rj I/errirt y. AtiitooU, 2 De 
G. a Jo. 21 1 ii 03 N< ▼. Attmod, S De 
G. a Jo. 014) Smiik v. Snrtf, 8S> 
Boev. 09. 

(ii) See ffneitt ▼. Loo$emortf 9 Ha 
449,400; Jheper t. HemW, 2 X. a 
J. 100; Zhtdt y, 8aitndfr$, 2 H. a 
V. 241 

<«) JUtdifi ?, Ainierrf, L. B. 0 
t%.Aa00i 

(•) UtwiU r. Xoemorc; leprA. 

(/) fl'sWron V, STeper, 1 Dr. 200 ; 
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0 » 

Whero» in answer to a bond fide inquiry for the deeds, a 
reasonable excuse is given fqr their non-delivery, their 
absence does not affect a purchaser with constmctive notice 
that they have been deposited as a security (q) t so, where 
an actual momoranduin of charge was accompanied by a 
deposit of what, although not eo represented, ware in fact 
only the earlier titio deeds, tho omimton to call for tho 
later deeds, which alone showed any title in tho mortgagor, 
was held insufficient to postpone the incumbiimcer to a 
depositee of the later deeds (j*). 

• 

It has been even hold, that if tho assignees of an insoh* 
vent for nineteen years omit to sell* or *tako possession 
of his copyhold property, or of tho copies of Ck)urt lioU, or to 
enter thoir title upon tho Court Rolls, whereby the insolvent 
iM onabicd to retain the property as if oivner, and uiortgago 
it for value to a person without notice of the iusolvuuey, 
this will not give tho mortgagee priority to tho 
as?iignusH (m). 


By the 12 & 18 Viet. c. 100 (t), all payments ideally and 
bond JUU made to or by a bankrupt, and convoyancos 
executed by him before of the fiat, or the filing of a 

petition for adjudicatioilf^fln all contracts, dealings and 
transactions by and with him teally and bo^uljule made and 
entered into before the dato of the fiat or the filing of such 
petition, were protactod, if tho other party had no notice (u) 


JlniUerr. W*f!(er$t l^R 7 Ch. Ap. 75; 
Jiitt V. Jitn^ 3 Dr. S3 ; Ltt^ard r. 
Mfutd, I«. IL A Kq. 907 ; 1/ttnter r. 
WaiUrt, L. H. n ISq. 393 ; R. 7 
Ch. Ap.; And consder the obterrA- 
Umu i>£ Lord Cidrot in Pemt r, /aet- 
' 1^ R. S Cb. Ap. 5S1; m, Iww* 

nrer, Jicbertf v. Ot^ 3 Da G. A Jo. 
1, And Tkarpt v. 1mJL7 

1S3, wbflA T.^ OiffArd ImU 
tliAt tho mere citttodg ol tho doodo b 
inoofflotont to giro priority oebo- 
twon o^UhU d^moAtoi 
({) S$pU ▼. i’entoHoa, I Do 0> 4 
Jo. 547. 


(r) tinUr($ r. CV*p7, 8 Do G. 4 Jo. 

1 ; AUal 000 TAorpf r. 1* 

It. 7 189, axmI camo tbore dtod. 

if) Chh t. CUro, 6 Ua, 517, AfEnued 
ou ^maI, too p. 534. 

(4) Keo net 139, not ropOAlod bj 
the Aet of 1S51 ; And eee 6 Gou. IV. 
& 16, t» S3 ; HOT now 32 A 83 Viet 
& 71,«. 94, 95. 

(t») Aa to nhieb ooe WUiu t. Bsnk 
^ 4 A. 4 S. 81; Bird v. 

Boot, S Uao. 4 G. 148 1 hj loet 87 
aotteo Affooto owpotAtlonA aggragoto 
AoS wnpAnko U fitm to ibolr ao«o* 
dftoil tgoai 
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Seet a 
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As^tfDOtO of 

iBooJvait, not 
Ansrtlog thoir 
righto fur 
pinotoeti 
jeors, yet not 
poo^MAod. 
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Aiul liuob 
veacfy. 
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cikftp. XV. of a |»ioT act of baakrupicy («). Tba aame Act (y) abo 

_1_ provided (r), tbat no pewai should be liable to become 

baakrupt * by roaaon of any act of bankuptcy committed 
more than twolvo^inontha before the fiat (a)» or filing of the 
petition; and also that no purchase from any bankrupt bond 
Jide and far valuable conaideration, where the purchaser had 
notice of a prior act of bankrupt^, ahould be impeached by 
reason thereof unless a fiat or petition* for adjudication 
ahould have been sued out or filed within twelve months 
after such act of bankruptcy: and the ** Gasette " was made 
eonclutivo evidened of the bankrupU^, unless the bankrupt 
proceeded to disputq the fiat or petition within twenty-one 
flays after the advortiseniont of the bankruptcy appeared 
in tho Qasette ” (if ho was within the United Kingdom at 
the date of the adjudication), or within three months (if ho 
was then in any other part of Europe), or within twelve 
months (if he was then in any otiier part of the world) (c): 
and no title to any real or porsonal property sold under any 
^ bankruptcy, was to bo impoached by tho bankrupt, or any 
peiBon claiming under him, in i*espect of any defect in tho 
^t or petition for adjudication, or in any of tho pTocesdings 
tinder the aame, unless tiio bankrupt should, within the time 
allowed by the Act, have commenced proceedings to dispute, 
dismiss, or annul the fiat, petition, or adjudication, and have 
duly prosecuted the same (d). The Act also contains 

(c) Thfl Yalidlty of mch 
If tDAdo boforo tbo Aot cum into 
Mcma %o dopeiK) iipca tho 
prorWtiOi of Um S Goo. IV. c» IS; 

MO TirrfKAiHf ▼. 10 hi. 

a W. 180, lOi; Bng. 724; Wkl r«e, 

M to OUM vitUn tho fonuer Avt, 

Am t. SaUff, 4 B. A Ad. SOI; 

T. B9iik ef EitpUndt 4 AA A 
JL 81; CSmum t. 20 Blag. 

883,800} T. 5 Slflg* 

K. 0. 09,9A 

(y) Whkh th* 8 A S Vbt 

a 30, aad to moch of the 3 A 8 V^st. 

* a 11, m rdstal to B^ahnipfeex; m 

filhod^A* 

M BeeSi. 08 tad 184; not r^wded 
>7 ths Aat of ISOL 


(a) A«d tM mdar (h 0 M tow, 
0 G«a IV. a 10, a 60, EnH Gnntme 
t.Auiitn, 7 8iia 181. Ftotuatby 
}io«t to dMrict eoort, held to iwtcf at 
tb« thM of pofttog tha Ivttor : Iftr^ 
M4iM» T. Cbrrtoa, 6 Eich. 46A 
(4) Sztoodad to two uontlia bj 
thal7 AiaVkto.ll9,a8i 
(c) Boot. 381. . 

<4 9aetlll. It WM bald In fToidd 
T. Sk^ftr, 0 Bing. 7S8, that a rindlar 
prorliba in tha 0 Geo. IV. o. 10 (••• 
n IT), did Qcd lOotoet a pvduM, 
uadtt a whUh after* 

wink npHMdad, from the of 
the aal^eet nader a ratOi^uanl 
ctonsdtoiaa * 
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proyifiioiu proteetlog, in the 6T«nt of a flat, petition* or Ch^ XT. 
adjudication, being Bupeneded,#a&nvdled, br dwTuiwed, any ^ 

person who may bond fide, whether under compulsion or 
otherwise, and without notice of the institution of pro* * 
ceedings to dispute or annul such flat, &a, have paid to the 
assignee any money due to the bankrupts estate^): and if, 
before the time had elapsed within which tho bankrupt might 
dispute the bankruptcy, his atignecs commenced any action 
or suit for money due to his estate, tho debtor was authorized 
to pay tho money into Court, which payment was to bo valid 
as agaiiut the bankrupt (/). Whero a bonveyanco of tho 
bankrupt's property would require tq bo«rej^tcrcd, tho 
cortificate of appointment of assignees was to bo restored: 
and if not so registered within (as Cheat Britain and 

Ireland) two months from tho appointment, tho same wsa 
not to affect the title of a puiehasor for valuable consi- 
doraiion, without notioo, claiming under a deed registered 
prior to the re^stration of such appoiatmont(g). Other 
Acts (4) contain similar provisions for the I'egistration of tlie 
certificates of appointment of assignees of insolvents. 


Under the Act of 1809 (i) all payments, made in good 
faith and for value received, to any bankrupt, and all con* 
tracts 01 * dealings with him made in good faith and for 
valuable consideration, by a person not liaving at tho time 
of such payment, contract, or dealing, notice of any act of 
bankrupfty {k) committod by the bankrupt and available 
against him for adjudication, are not to rendeixxl invalid 
by tho Act; and subject* and without prcfudico to ccii^ 
provisions which we shall presentiy notice (Q, any dis¬ 
position, or contiact with respect to the disposition, of pro¬ 
per^ (m) by conveyaQce, transfer, charge, delivery of goods, 


(OSwiisa 

CO bet 15S : ft 4 6 vidt 

a 13S, w. Si Mwl Sa 

aswiary. 

*a5^i..S7« 

<S)iaiykiiaU%aM;S4(l 
maU6,ii a 


(0 8S 4 53 Viet a 71, eoct Si. 

(!) Aft to ftctft of bonkniyter, ftftft 
•tet a 

(») Aft to the BM&ing of tlw votd 

"ptopwir,'* ftfto MOt ^ 
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payment of money, or otherwue made by any bankrupt, in 
good faith and for valuaUe fonaideratiou, and any execution 
or attacliment agaimtt the land or goods of the bankrupt 
executed in gooif faitli by aeizuii^ of ihe land, or by seizui'u 
aixl sale of the goodH befoi^e the date of the ordei* of adjudi- 
cation, iii to l)c Valid notwitl) standing any prior act of 
baiikniptcy, if the i)esuo>i Uf or widi whom such disposition 
or contract wan made, or on whose account such execution 
• in' attachment was LwuctI, )iad not at the time notice of any 
act of hanki’upUy coiinuiiteil by the bankrupt, and available 
agunst him for adjudication (tf), person is to \)0 ad* 
judged a lian^rupt on any of the grounds specified in the 
Act, uiUcMH the act of batikniptcy ou which the adjudication 
is gnmndi^l has uccuiTed within six months before present¬ 
ing the ])ctit]oit (o)i anil t)io bankmptcy is to have ii'lation 
Isvck to, and to eoiimjcnce at the time of, ilio act of bank* 

riiptcy uu which the on ter of a^ljudication is i liable (jf). 

• 

1l lias Ikh:u decider) under tliu foniier Bank niptcy Acl^, 
that unless a pun;1insc*r or mortgagee of a lovei^iioiiaiy iii- 
tcLvst ill |^MU>4onalty, or of a cAoms in ucf ion, gave notice of 
liis puivhase or mortgage, ho was nut protected agunst the 
siibHotiuent bankruptcy of hia vendor or moi'tgagor, upon 
tlie ground of Ida having left the property within the oitler 
and disposition of tlio bankrupt (q); but, in order to bring 
a ease witliin the opcnition of ibis rulo, the pwperty must 
liave l)ceD left within llie order and dispositipn of the 
bankrupt *‘\vitli the consent of the true owner,*' or theio 
must have beeg sueli laches on his part that his consent 
would be presunusL Thus, where a bankrupt, on the 
occasion of a pievions insolvent, omitted from bis schedule 
an c<{uitable reveimonary interest to which be was ontitlod, 
and it did not appear that the assignee in insolvency was 

(«) S 0 ot Sfi. (s) BorihU V. 1 D« 0. & 

(•) SmI C; whicls ftUo Mtt w (n Ja 18C; Xviftiri, IdSj 
« vho Mr iirtsoat the /Aery v. ZAvy, 144. 8«* too, 

(y) BmI H \ whkh ftlw M «i 10 Tkmpnn v. fW^, 8 Jur. K. 

4ommoiwgWttit of bukraptay, IW; IHtb9f4i v. OUdttAnm, 8 
%An tbwe MO noro sote ol btak* SM ; mo It a 18 VSoi & 108, a 186. 
npUy thift OM.* 



ADVfifiSfi RIGHTS OF THIRD PARTISS. 


849 


aTTsre of the hct, or ibai be had boon guilty of any laches, Ch^ xv. 

the assignee in insolvent was ^eld entitled to it as against_ 

the assignee in bankruptcy^ notwithstanding that no notice 
of the insolvency had been given to the trustees in whom* 
tlie property was vested ()*)• Id uno case, where one of two 
partuen allowed the other tocany on the ^iness patensibly 
as his own, it was held, on the bankruptcy of the latter, 
that the share of the dormant partner in the stock in trade 
did not, according to the doctrine of inpntod ownership, 
vest in tlie assignees: the decision of a majority of the 

a 

case within the operation of the rule, thy hApknipt must he 
uue poison and the true owner anotlier \ whereas in a part* 
neivhip thei*e is a community of property in Uie goods (s). 

4 

Umlor the Act of 1899 (/)»tlio prujierty of the ljaiikni 2 )t, Aui of 
divisil^le among liis creditors, is Ut include ail goods and 
chattoU whicli, at tho coiumenoeiueiit of Uiu bankruptcy, 
aiu in his possesmon, order or dispoHition, by tho consent 
and poimissiou of the true owner, of which goods and 
chattels tho bankiupt is reputed owner, or of which he has 
taken upon himself the sale or disposition as owner; hut 
this provision is. expressly confined to tho case of a trader, 
and is not to extend to chosen in a^wn, other than debts 
duo to him in the course of his huslnces. 


judges being rested otk the ground that, hx order to bring 


It has been decided by Loid St. Loonardn, timt tho title 
of an assignee for value of an equitable c/um fa 
who buys without notice of a prior insolvency, and is first 
to give notice of bis claim to the trustee of the fund, is 
good as agmnat the assignee in the insolvency (u); and 
assignees in bankrQpt<y, omitting to give such notice, have 
been postponed to a aubeequent purchaser for value, who 


Porebutr el 
eqslUUe 
ifiMNft, 
whan pr^ 
WeWd ' 
•mIbiI 
prior iorot- 
Trncy cr buk* 
npicj* 


(r) S X. 4 Jo. 478. 

1$) RejTHoMi V. 1* B* S Q. 

474 i W MO OtUictU ?. Oiworjr, 
Frieo, 119, vbort tte prlnto pie- 
portpof oM portaori^idi.hod kwB 
UMd .M if it wm pwtMnblp pi^ 


p«r^, vM bold to poM to tbo 
oodgoeoi of tbo joiat Mtete, m In 
tho enUr ted diq^^tton of ib* Srav 

(I) 89 a sa Viet c. n, Mot* is. 

{•) 9 Do O. M. a 0. 

14a 
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SMiS. 


Inouoot oon* 
vojukot.te 
crmlor for 


or ftgilflal hk 

as:*, 


gavo due notice of hia aasigmnent (<e). And although ex¬ 
press actual notice is not ai>soIutdy neceuaiy, yet it 6u^t 
in oveiy ease to bo given. Thus, where a trustee acquired 
his solo infonnation of his cidai qtie f^'uet'e inaolvexu^ by 
reading an atlvciiisoineni, it was at first ^eld that a subse¬ 
quent inaumbimiccr, who gave formal notice to the trustoo, 
thereby aoiuircd priority over the assignee in insolvency (y); 
but, on appeal, tliis decision was reversed (a). Upon the 
same principle, the title of a bon4 fide pumhaser of an 
oquitahio interest in land, buying without notice of the 
vendor's baiikiiiptcy, and subsequently getting in the legal 
estato, woul<l,«it |s concciveil, bo good as against the 
trustee in bankniptoy. 

A convoyaneo to a otKlitpr, for a valuable consideration 
sttitieiently strong in itself to influence the debtor to make 
it, was bchl not to bo “ voluntary witliin tlio meaning of 
the Insolvent Acts, although tlu> considemtion consiatod in 
part of a pro*oxistmg debt {a). 


We have already taken a general view of the law relating 
to Judgments; and have adverted to the 2 & 3 Viet, e 11, 
which prG8cr>'cs to bofid fuU purchasers without notice (5), 
all those )uoan8 of dcfuncc which wore available befoi'e tho 
passing of the 1 & 2 VicL c. 110; and to the 8 & 4 Viet. c. 
82, which, in effect, provides that notice of an unregis¬ 
tered judgment shall not subject a purchaser to the extended 
remedies given to a civ<1itor by the 1 ds 2 Vici a 110; also 
to the provisions of the 18 & 10 Viet c. 13; an d to the 23 
k 24 Viet <x 38, which provides that no judgment shall 
affect land as to a bond Jidc purchaser or mortgagee, even 
with notice, unless a writ of oxocution has been issued and 


(c) Bmxm r. i D« G. a 

Jo. ISO) St f4fit id. ISS ; 

T. 2k|r» id. 144; t, 

$ GUL SM; Tkmttart v. 
I Jur. N. 8. ISa 
'Lhfd r. JflihU, L. K 4 E^ 
mi iUMrvm*$ rVwi<,Ln5Bq. 
M. 


(0 Uo^aj. 8M&f,L. B. S Cb. ap. 
4S8, sad fiik 400. 

(e) t. Susten, 1 T. 4 0. 

0S5; m r. ZSver, 21L4 K. 

ISe; V. Bmh, S Btn^. S7« 

(4) M te PslstinsW jodgmsti,* 
Wdriarrs, p. Ae* 
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r^^iered, and put in fisce irithin tlireo OMUitiui from re?^ 
giatretion (<^); and to tho 87 & ^ Viet e. 113. 


Itmaj lie further remarked, that an equiia^ incinnVtmneor 
or purchasei* yriH, in Equity, bo protected agaiuBt a creditor 
under a subsequent judgment, although tlie latter may have 
acquired Uio l<^al seisin and possession of Uie land under an 
ilegit, without notice of the mortgage or purchase (d): hut, as 
we have seen, the purcliasor, after notice of tho subsequent 
Judgment having become a change on tlie land, Could not, with- 
out tho consent of the creditor, ^cly p&y V> tho vendor any 

part of the purchase-money whieli happened to roiuaiu unpaid 

• 


Tho 14 Oco. 11 e. SO, and the 3 & 4 Will..iy. c. 74 (e), 
contain piovisions for giving, in certain specified casos, 
validity to defcctivo fines and recoveries, either gcnciully, 
or as in favour of piucliwrs; and Uiv 6 Viet a 83 (/), 
contains provisions for giving, in certAiii sjiocificd cases, 
validity to fines and recoveries levied and 8uf!ero<i in tho 
now aholished Courts of Great Session in Wales; and of 
Session in Cheshire; and Uio 11 & 12 Viet c. 70, Rupplies 
the want of proclamations, as mpects fines loviul at West¬ 
minster The 11 Geo. IV. & 1 Will IV. c. 38, s, 7, sets 
up previous convoyances whicli liave boon made by any 
provisional assigueo in insolvency to tho ci'oditor s aasigneo 
by order of Che court (A). Tho 64 Qeo. IIT. c. 173 (i), and 
the 57 Oeo. m. c. 100 (A), contain provisions for confirming, 


(c) r/tte ttiprH, I*. ei Kq, Th« 

S7 a 23 Vici & U%hT provklfng 
that ■ shall &6t affMt land, 

QutU it hai 1*«ea actoaD^ doUrsred in 
execBttop, has, in tha caae of jnds* 
Banti ontarod np iftsr tho of 

tha Aot, randnod tba ijoartioo of 
notloa hmaat^aL 

(d) 8 oa ffiWtwartA t. 1 

Fh. 723 ; and caMi thara dtsd ; m* 
too, CooiM T. ffiam, n Baev. 100 ; 
A|ra ▼. irihwaB, 0 fl.*L. 0. 320. 

(e) 8 m Moti.* tnm i to 12 1 om 

Widw y. IRsA^ 14 Jv, 3S3, 
VXl ?. I V. Skiftif, I 

Kng. K« 0* 3W; Tottm t» Viaaent, 


3 lUng. K. C. 023; NiAJci ?. 
J>an\t, 17 14. T. CL 
(/) See aeetH. 2 aud S; Lot y, 
Prirr, 1C M. 35 W. COS. 

{ff) Sect 1; AM sect 3. 

(4) Sm Ihe y, iSiorj/, 7 Ail A £. 
909. 

(I) Sm laet. 11 

8m ueeta. trota 22 to S3; Coe 
T. Pkaup^l q. a 34; 4 Fof.a Dst. 
5C2 1 and iM aa to mIm hj reotor for 
radaopdoii of laad*tia, J)ot t. fTood- 
wd, 1 SxqIi. 273 j y, JCinfft 
9 Ha. 499. At to Boyat of U&d« 
tax,«Mi Mfrd. 


lOhiB. xy. 
flMil 


or againat 
dafaeta la 
flaaa or 
roooToriat. 


Tltfois 

inaohrasep. 


Emr in lalai 
of land tax. 
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Crovn dvbte. 


duij» 

Haloi by eum- 
uf 

Woodf m4 

FufWil. 


Swtkml. 

Ai»teptktitj 

Q&daf 

UeciitnUoo 

Or tgAlMt 

unMlftand 

dMdila 


in cartain Bpedfied leases, defective tities to land tax. TUxo 
3 & 4 Will IV. c. 87* remedies defective tities under Inolo* 
sure Acts in specified cases. By the 2 Viet. c. 11> purchaserB, 
without express notice, are protected against fiituiD obliga- 
tiona to the Orop^, and against any ?ts p&tulens, unlcas the 
aauie i^espcctively aie registered as directed by the Act; and 
theiu must bo rc-irgistiy ovoiy five years (^); and the 18 & 
10 Viet e. 15, s. 13, piotocts puichasors claiming under 
paid'oS* uiortgagues, against the obligations of such mort¬ 
gagees to ti)C Crown.. By the 48 Qeo. III. c. 47, defective 
tities in Ireland aa*, in tiio cases therein specified, lundeiud 
valid as against tiui ('rowiL 

Tlie JO 17 Viet c. 51, s. 32, piotccta Iniud puv- 
chaseix, in ceitain cases, agruuat claims by the Crown in 
respect to sucetxsiou duty. Au<l tito 10 Qeo. IV. c. 30, con¬ 
tains provisions (ms. 4C and 73) for ti^e piotcction of paitios 
taking conveyances or leases from the Conynissionois of 
Woods and Korents; and tbe S6 St 27 Vict. c. 43, contaitis 
Mimilar provisions on any Hale 
the PoetuiaHttiT-Qcneral. 8o, on the sale of land foniiiug 
paii of the poascssiouH of the Duchy of Cornwall, purcliascix 
are expressly cxom])tcd from the nccoasity of seeing that 
the provisions of the Duchy Management Act have boon 
complied with (ne). 

(4) Ah fo prioyUi/ nmfry iJte Itojjitdf'attoii Avin, 

The existing Local Bcgktiy Acta (n) purport to render any 

• 

deed affecting either the legal or equitable estate, void as 
against a purchascror mortgagee claimingunder an instrument 
of an earlier date of registration. At Law, notwithstanding 
notice, mere priority of re^tration absolutely determines 
the right to tile property as between parties claiming under 
adverse registered instrumenta purporting to pass the legal 

(/) p. iM. Nuftb S Geo. It,e. 0 & UiddU^ 

(»} Sse 2S 4 S7 VSei. a 46, a 19. wx, 7 Atma, a 90 j mo Keport m 
^s) VmI 9 Aas^ a 1A Gm bflddlMii BogCotiy ot tbo 

oad 6 Aa9% a SSi SmT B. ssd l^morior OombWob, 1870. 
gln^vIgn.oa'HttU, 6 Aa&s, o. 99; 


, exchange, or lease of laud by 
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eiitate (o): but, in KtjQity, I'^iHtntion ht no pit)toction 
Aj^inst An unreg^red aasunju^ of wbtcb the party claim* 
ing under the rej^tered inab’ument bad nqfice prior to die 
completion of his purchase or security (;>): and his asaignee 
for value and without notice, is in no bettor position, if the 
interest assured be merely equitable, and he do not get in 
the legal estate (q) : nor dwn rogistmtion of an C(|uitable 
incumbrance prevent tho person who then liaa, or subse* 
quently acquires, the log^l estate, from using it fiir the 
protection of any equitable interest whicl^ he uiay acquii^e 
in tlio property with&ut notice of tho registered incuni* 
brance (r): and it has boon held that a {Airdfaser advancing 
Ills money and taking a convoyance without notice of a 
prior deed unregisterc<I (s), or which has boon imperfectly 
]X)giBteie<l, may, upon acquiring notice of it, register his own 
doetl, and so gain priority (f); but, if at tho time when ho 
register his deed, he has notice of a prior unn^istered deed 
or incumbrance, be does not, by such rogistiation, acquire 
priority in a^ Court of Equity (a) 

But it is only'by actual notice clearly proved that a 
registcTod deed will be postponed to a prior unregistered 
instrument (x ); and although in many casea notice to tho 
solicitor or agent has been held suffidont to liin<l tlio client 
or pibidpal (y), yot even in sudi cases Uio notice should bo 


{u)J)iKy. AUtop, 5 B. a AL ua 

ip) CMcn! T. NiMi, m*, 

Lt AVrf V. Lt iTcfc, S AUl S4S; m 
p. S51; /AddJn y. Com, Asb. SS4; 
TunMl T. Trappt9, 8 

Sifii SOI; uid Me Joftand v. 
bridfff, 8 V« 0 . 478 ; Ihtiu v. Aerf 
atfuikmort, 16 Vet. 4ia 

iq) Bee T. IfAife, 10 Be^r. 

120. 

(r) Seo JUtfftwi v. JfUlvut Amb» 
678 I Baffiml y, Sdeckmt, ihtd. 080, 
dUtl, y, //«dfoe,8 Ecj. (X 

Abr. 600 •, fonirAt to InUf^, I/fU y, 
MiU, 18 Xr. Bq. E. 107, 8 H. L C. 
888; Me uideoasid«r JUMmmUMcad 
Ptrektue MoMlm, U R. 18 Bq. 71 


(il Klaep y, /AUptn$, 8 Kan^ ICO. 

(0 V, 1 Y. A 0. C. C. 
680. 

(m) Seo Xee t. Ortt»t 0 l)e O. M. A 
G. 166 ; Jknkam ▼. Ktane^ I J. A H. 
086 i affcL 81>6 U. F. A J. 818} ud 
rid* yypri, p, 481. 

M Wptdt y. MffrrtH, 18 Vae. 486 ; 
end eee jndj^ment of Lortl Cbucsllnr 
Sogden to ▼. //oreitrfof, 

Dib. Cb. Be^ tomp. Sog. 11,88. 

(p) See Le ATere ▼. Lt iVerr, 8 Aik. 
CIO; tSlfkiea y. 0$x, Amh. 684; 
jr<m V. i/nmUtOh, 8 l>r. A Wil, 
864 2 v, M*Vnhr, 8 Ir. £q» 

B. 841 
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. diTdot, ftrid not coostraetiye merely (s). In one cimo the 
onuBsion of n aolicitor, when prepaiing » marriago settlement 
Of land in Middlesex to examine the eailier title, was treated 
as constnictiye notieo of a prior imr^stered equitable 
change; and the settlement, although repstered without 
any actnol notice of the charge, was poetponed to it (a); 
but in a recent case under the Irish Act, the House of I^rds 
expreaoly disapproved of this docision, and held that the 
mere omission on the paii of a solicitor, when preparing a 
legal moiigagi! of land in Ireland to require production of 
Clio title deeds, for the non-pioduction of which a reasonable 
excuse was given, <&d not postpone the legal mortgage, which 
was duly registered, to a prior unregistered equitable 
cliarge (fc)* 

As respects laiu) Kituate in a roister county, the priorities 
of judgments hiicrn depend on the order of their lugistia* 
tion in Uio loccd register (o). 

Whore ta*o deeds are r^istcrod on the same day, and at 
the same hour, the document denoted by tbo eai'licv number 

will be prcsuuiod to have been first registered (d). 

« 

Under the oai'Iier Ship Registry Acts, notice was imma« 
terial; and the n^tered title always j^vailod, except 
perhaps in coses of positive frawl (e). In one disc falling 
under the Merchant Shipping Act, 1854 (/), it was doubted 
by V.-C. Wood whether tlio Court could recognise equitable 
rights as against the ix*gistcrcd owner (g ); and, in a later 


(<) See T. ItvrciKUi^, 

M 9vpM ; Jiatfiifit r. Darnfrr^ LB. 
s Ch. Ap. esx 

(f>) TVcrit'rU t. S5 L J. 

{Ck) CS). 

(() Affra Dmk t. ^arrir, L IL 7 
a Ir. Ap. IBS, 42ia m9 euct tbar* 
dM, and ?. Bsmoni, 1* E. 

e CL Ap. «6a 

(«) 2fm % » Bmy. SM $ 

mmI MO BnAM ?• ftsiia I 


mw&nwb J. a0t3^ 8 KU. a B. 787: 
T. J^vnZfp, i EU. A B. OSS. 

(d) Nm T. 8 H. a M. 17a 

MTOafmoiU Jianltn, 8 Do 6. 
M. a 6.108 ] OoMtia T. Mfmfjttitf, 
8Dte.lM. 

(/) 17 a IS Vkt 0.101. 

Uf) Avopma, Aa JbfoliM 0^ r. 
itepol Midi, Ao. Qk, 4 K. a J. S78; 
5 /ir. K. B. ai6 { MO too Orf n 
iMcUfwWp I/ohM. L 



ADTSBSE EIOBTS OF TWSKD FABTISa. 


865 


case (A), an ec^uitable mortgage of . a ship vaa declared Chi^xv. 
invalid, as being contraiy to fbd scope and intention of the 
Act But by the Amending Act passed ii^lSOS (i), it waa 
enacted that vrithout prqudieo to the provisions contained 
in the principal Act for preventing notice of tiiists being 
ontere<l in the Begister Book or roceivod by the itegistrar, 
and without prejudice to tlie powers of <iispnaition| and of 
giving receipts conferred by tlio Act on registered owners 
and mortgagees, and without prejudice to the provisions 
which exclude unqualiii<xl pentons fioui ^lie owncraliip of 
Britisli ships, equities may bo cnfurcc<l against owneis and 
inortgagoes of ships in rospcct of Uioir fntemts therein in 
the same manner aa equities may l^o enforced against thorn 
in rospcct of any other potaonal pioperty. 


By sect, 70 of the Horcliaiit Sliipping Act, 1H54, a inoit* u&te M». 
gageo is not to bo deemcil tho owner, except so far as may 
bo necessary for the* piiposcs of his socniity: in ono cose, 
whom a ship was soizod by a judgment creditor, alter a 
mortgage has been I’c^tcivtl, but not liidorseil on the 
ceiilficato of the ship's ix^stcr, it was held tlmt the property 
in tho ship was vested in tlie mortgagee; and he was pro¬ 
tected against the claims of tho judginent creditor (A). 


It may bo laid down, aa a general mio, that a purchaser iWuMer** 
can be evicted under tho R(^stration Acts, only by a person 
claiming under an inatruincnt executcti by tJio party imdor ^ 

' whom tho two advereo titles ore dorive<l or portico taking 
under him by act in Law, and whoso convc)*anco is regis¬ 
tered prior to the r^^tiation of the document which fomm 
tho root of the purchaser's adverse title. For instance, if A 
convoy lirst to B. who docs not register, and then to C. who 


(ft) Livtrpooi BaitS ▼. SWiter, a De 
G. K. k Jo.milJ.klL 169 s u 
to Uw rigXiU ol ptrtlM bWtwUd la 
ft lorc^h thip pttiohiftod In tikb 
: couktiy, iM ITooptr Oumm, L. B. 
a Oh. A^ 983; M to Ibf nlftUn 
right* of Slot ftad Mooad awctfigioi 
of ft ihlp 1ft napool'of tho 


LicrrfMJol ifttrinc CnflH 6b. r« 

WUfTHy U n. 7 Cb. All. 607. 

(O 96a30 \l<i. a 09, Miot. 3. Tho 
Utcr Acio ftf« 9i A S6 Vioh o. 110; 
M a 87 ^et 0. 86. 

(6) KitAU t. Jniitff, 6 Jv. N. S« 

iia 
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C^^XV. does not reguter, and then C. convey to D. who I'oguiterH, 

—:- D* acquiree no title agftinst^B. unless he can procure a con- 

veyince from A. ^ C. to bo duly registered (/); which would, 
it is conceived, be impnicticabld if A. and the witneasoa 
attesting his exeoation of his original conveyance to C wew 
dead (mj: so, whore a lease is unregistered, no statutory 
title is acquired against the owner of the revenion'by legis- 
tering an assignment of tiio lesse (n): but if A. (a woman), 
after conveying to B., marry, and her husband convey the 
estate which ho ^kes in ju}^ mavUi to C, who registers 
before B/s conveyance ia legistered, C. thereby acquires 
priority (as intimated by the terms of the above propo* 
sition) (o) : and the saiae rule would, it appears, prevail, if 
A., after conveying to B.. were to die intestate, and her 
heir-at-law wore to convey to C., who wore to register before 
any registration by B (p). 

So, if A. convey to B., who does not register, and then B. 
convey to D., who registers merely his own conveyance, and 
then A. convey to G., who registen, D., it is conceived, has 
no title as against C. and parties ^ViiT»i ng under him : for 
the registered conveyance to C. displaces B»’s title under his 
unregistered conveyance; and this being gone, the convey^ 
anoe to D. goes with it: and, in such a case, a poison 
searching tho register co^lld not search as to &, and would 
have no reason to suppose that tho prope rt y conveyed by R 
to B. had ever been held by A.: nor^ as respects parties 
claiming under C., would it make any difference that ^e 
assurances by C. were unregistered (^. But the case would 
probably be different if A. were made a party to the convey¬ 
ance from B. to B. (r). We have already referred to the 

(t) Jack T. Xmafrongr, 1 Hud k S J. a L. 4 II 4 
Bm 7S7: Farf ▼. AmU, Ai ISS* ( 9 ) fias War^wricn Lorefand, 8 

(m) S. <Xf aadSicar. A 1119 A, IT* Dow. a C. 480. 

a a a a 680} « 1 ^ PP^ 884, (p) SeeX a 

e8^4w lotho n oewri^far the aano- ( 9 ) 8 m 5. a 
riil Magfttteeted bj e wUbmi to the (f) See JTmUr Jr, Oh. 

onoBte ^ the deed by the gnuiter. B. 146, If. IL ] effi 1 Ir. Ch. E. 

(•) Mcuijftmh T. WeMruu, 8 Stoa 8S5. 

1084; end Nt BeMvOrv. 
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37 Ss 33 VloL e. 78, which («) th&t ^ero the will 

of & testator devislaj lud ia Kiddlessx or Yorkshiro has 
not been raftered within the period allowed ^ law in 
that behalf, an assuranoo of such land to a purchaser or 
mortgagee by the dieTisee or some ono diving title under 
him shall, if registered before, take precedence of, aiti prevail 
over, any aasorance from the testator’s heir-at-law (Q. 


Wo havo also rofoned to tlio provisions in tho S & 4 
WiU, 17. e 74, as to the priorities of parties clmining under 
lUeentailing assurances^ both of freeholds dad copyholds (u). 


(5.) ils to no^ios —vfhat it is —how if niay be jn^oved—and 
tVs effect—of void or voidMe eetafee and voluntary or 
fmiulidfmt (ionveyanceo—ejuitable ayainst pti4*- 

ehaeer with itotice. 

Notice of an unregistered security must, in order to affect 
a purchaser claiming under a roistered uistrument, be 
actual notice affecting liim with fraud, if he disregard it (<r): 
so, also, notice of an unregistered judgment must, it would 
Heem, be actual in order to affect a purchaser (y). 


Notice to one of several trustees is, as a general rule, 
notice to all (s): but not where tho trustee, to whom alone 


(«) See ceot. 8. 

(0 See befora (be Act, t, 

TWSer, L & 1 Cfa. Ap. SIO; S4 
S$i} end ri^ p. S81 

(«} Vid€ MprA'p* 881, H ##f. We 
mj nOMric b«e tbet tbe «ea»- 
qttenee of svddiss so oareefatwod 
hOl of Mlebv uaonaoa l» ootflMrdr 
to MotieUfe ft, so Cor oe the exeMUen 
creditor h, cooccroed, bot to di^ene 
!t eltogeUier; lUthard* t. /omn, 

TL 8 Q. B. 885: five ▼. iWoot, 8S 

u j. ch. sn. ' 

(s) See ///m w. LoM, 8 Aik. 876 ; 
/etfuNf e. t Vei. 478, 

484 ; ?. ApweO, 18 4851 

^•rrlCef t. £4«ress LI. A.P. Rep i 

TOti It. 


FI 387,* 841 j Atm v. 

Dm. A WoL 384, 886; Wml/are r. 
iforf. I Dm. A WoL 401, 

468 1 ood eee jodgBMot of Lord 
ChoaoeUar Bogdeo ia iCq^oriiaakt ▼. 
iTeerwfcii, Dra. Ch. Rep. tenp. Sogd. 
11,88t JtoiUmd t. JiMi, L. IL 8 Ch. 
Ap 878, 881. 

(p) Bee TtmMl ▼. Tn^tpm^ Oo$* 
ma 8 Bim. 301} oad see Bm* 
8m e. JTesjtr, IJ. A U. 885, 704; 3 
De O. F. A Ja 31A 
<r) £e pttrU 8 t>e 0. M. A 

O. 871 : IT^re y.Ofmkm^ 88 Bor. 
887 ; 4 DeO. F. A a. 147 s *»l eee 
nvMT* ir^, 8 J. A r« 4i8. ^ 

0 . 
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Ch^XV. notice in given, hee en interest edverse to tliet of bis 
^ ^ eo^tnistees; fts» e j;., where he bee e beneficiel interest which 
he has Booretly incumbered (a^ So, where one of eeverel 
executors took aiP aasignmroit from e cestui ^ trtist of his 
expectant share ii^a residue, without disdosing the ciiouin* 
stance tc^ his cooxeeutors, a subsequent jnuchaaer (tf the 
same share, who gavo due notice to the surviving executor, 
wa$ hold cutitlod to priority (5). Where nodes of a charge 
is duly given to the tnisbn^ for tho time being, and after^ 
wards other tnistoes aio appointed in their place, who, 
without notice of tho charge, distribute the ftmd among 
the benoficiaries, dro new trustees are not liable, as for a 
misapplication of the fund, on the ground that on their 
aoeeptance of office they ought to have inquired whedier 
notice of any charge bad \wn given (c). 

Actual notice to the solicitor of the truAoes, or to tho 
solicitor, or agent in the transaction, is actual notice to all 
the trubtcch, or the client or prindpal (<2): but notice to the 
solicitor is not notice to the client, when the person giving 
the information knows or hae good reason to believe, that 
it will not bo communicated to tho client (r). Where tho 
prindpal is afibeted with personal knowledge, it is, of course, 
immaterial whether bo acquired it in one or another cha¬ 
racter (/). 


NottMto 

Bate to 
oBiui 


A too iinotfoa 


Sow tobi 


Actual notice, according to Lord St Leonards (g), "must 
be given by a party interested in tixe property (A), and In 
the coutso of die treaty for the purchase:” and he also dtes 


{«) Brown v, Anape, 4 Dmr. SSS ; iSfiVrfaara, XS Tm* 4XS| StoUni r. 
WMtt OrrfnMm (No. 1), 2S B«v» Or,SXdai.SS4; JMtosv. JTmOtos 
S7S ; a. a (So. 3), A. S91. 3 1Mb a W«L $S1, m t BoQud 

(4) Tmm v. Rawuhoitom, 3 Km, UoH, L. & S Ok 

sa (c) SImft V, AfIL E> I Ca. Apb 

Bhippt V. Lo9€^rore, L. B. 14 54 | ato m AnS T. JtoTjr, L. 

xe.so. &7&aLA^xw, 

(5) WOtt o. Ofoptkm, Kto $0frd: (/)Bw JfM W Jtf, X Hi. SI 

. JUntonA ▼. Q ltdtt m m, 4 J«r. N. a ftif. 7SI i sal fat X K. 4 L. 

484; aftd MO TmmU Tr^ptt, 441 
(MMr SMT, sto •»! I4 Mm (i) 6 m v. 

o.UNmf.% A*. 444; S Wk 4 T. OosUa Ut 
UO^Ujmim JMt v. AH ^ 



ADTXBSE or tgrtlD riATXia. 

’ ’ ♦ " ♦ ♦ ' s 

a remark made ^ihe lEwtor of the flcOB, in JoUa/nd V. 

Stainbridge iniiin^hg a dofibt whether a geneial notioe 

♦ ^ 

of title ia enffldebi^ ahd whether it is not fayeisaty to specify 
the instrumexit under which the claimant ia entitled. 


m 

4 

Chip. XV. 
.Bwta 


Perhaps aU these points should be caUiionsly aefed mi in 
practice (i). It is one thing to say that mere "flying SoMte 
yeporta"(i) ate not notice, and another to affirm that a pnr* 
chaser could* not be affected by a deliberate and particular 
etatement of an adverse olmm, unless made by a party in* 
terested. The eredibHity of the informant must surely be 
considered (m). Kor does there eeem to4>e ^y reason why» 
where notice' has been given to the porchsscr prior to the 
commencement of the beaty, the Court should not consider 
whether, (as in the caso of sn agent or solicitor,) such notice 
must not have been, prosent to his mind during the treaty. 

Of the case cited by Iiord St Loonards in support of the un* 
qualified proposition (n) it may be remarked, that conuder* 
ing its date(o), and the cautious charseter^of the Judge, 

(Lord Keeper Coventry,) an. unwillingness to do anything 
which might be construed as a broach of parliamentary 
privilege may have influenood the derision: which was, that 
a member of the Hous^tf^mmoos was not to be con* 

iddered as affected witl^tim of what came to his know* 

• 

ledge as parUsonentaty business within the walls of the 
Hoxise. But general reputation cannot be constructive 
notice of any &ot in proof of which such reputation would 
be madmissible in evidence (p). 


So, the doctrine hint^ at inJoUmul v. Stambi^ulgc seems 
to be at variance with a later case, where it was held that a 
purchaser, having notice that A. had a judgment or wammt . 
of attorney affeotii%. the estate, was bound in Equity, 

(qsVea; Ma,4ss. « BbiDf tbtnk. 

(S> Sm, M W ^ M ittd third, (b) Aa (Mulel me Dak»*i Ch*. 

tad ritihfei7M,e4a 
JVjr ▼. 1 Ke^JLi,.'. - {•) A.b. 16St 

0/ OmISb 147. * (^) O n nM t t. Jhrt, 1 Jor. K. fl» 

<•) Sol Mt AmSSfi k m | SO Bmt. UL 

9Md$, S Xq. & 1S171 P/a,weot^ 


Cl 
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Ch^. XV. ftltbough the incnmbzuee wbe in a mortgage ( 9 ); so, a 
general redtai m a deed thki there were mortgages on the 
estate, has been held, by Lord Langdale, to amount to notice 
of a mortgage not specified in such deed (r): but where 
two chaigea weret contained in cme deed, and one only was 
specified m tho notice, this was held not to bo notice of the 
other (a). 

In one case ( 0 i whcio a tnistcc Iiad only indirect notice 
of his cef^id que^ tntut'n insolvency, tho asnigneo, having 
omitted to give formal notice, was poAponed to a aubeeciuent 
incumbrancer, trbo^gave duo notice of his chum; but, on 
appeal, this docialon was reversed as inconsistent with the 
established principles of ^0 Court; and it was laid down 
by Lord Cairns that if Uie trustee can be shown to have in 
any way acquired a knowledge which would cerate upon 
tlie mind of any rational man, or man of business, and make 
him act with refcrenco to the knowledge so acquired, then 
tbero is fiaod, upon the conscience of the trustee, and 
through that upon the trust fund, a security against its 
being parted with in any way which would be inconsistent 
with the claim of tho incumbrancer (n). 

It seems probable that a purchaser liaving notice of an 

executoiy instrument-—{e.jr., marriago articles,)—of doubtful 

• 

meaning, would, as a general rule, be bound to take notice of 
tho construction which would be put upon it by a Court of 
Equity; and must, Uierefore,see, that any instrument which 
may have been executed in pursuance thereof and which is 
material to the title, has been fiamed in accordaD<^ with 
such coiubiiction( 2 ): but, where a loi^ period has elapsed 
since the sale, the Court may dedinc to fix upon a purchaser 

<v) Tuftat T. Bdxr, S Pri SOS; {!) Ugpd t. Sink$, L. K 4 Eq. 

tftdiStllU.6S. sn,KB.;aBdM & Btow'm 

, {r) Arrow r. Am, 4 B«t. 18 ; TntU, S Kq. SS, V.-O. M. 

0^ iM Lnetjf T. /j^,S FS. Ill; r. L.IL SCh.Aji. 

oamt./ i^eiuisi. 4sa 

(i) A B«ar. <s) Bst Suf. N! |/kWn v. iHr^ 

4I0| Sra 4Bsav.S^, 
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a difficult constniotioii of a doubtful io8trumant> although 
it might have granted rdief between the parties thereto 
if there had been no sale (y). 

Consbuctive notice, (wU^, in ite genenl efiecte, k eimilar 
to ectuel notice (j)0 luie been defined to be, ^'endence of 
notice, the presumptions of which are so violent that the 
Court will not allow even of its being controverted” (a). 
This, perhaps, scarcely ^nveys a satisfactory notion of the 
nature of the doctrine; the reported decisions upon which 
clearly show, that coQstructive notice is ^>{Un hold to exist 
in the absence of any idea, by the Conv^ of Jiixo existence of 
actual peisonal knowledge. If, for instance, a pui'chaser, 
liaving notice of a dood as being one whidi affects the 
pioperty, is induced to iviy upon tiic vendor’s i^epi'esentation 
of its contents, the Court may hold him bound by those 
contents, even although it were satisfactorily shown from 
the natuio of the tiansacUon that he placed implicit and 
hwid fiile confidence in the good faith of the vendor (b); and 
in such a case it will not merely fix him with notice of tho 
contents, whether the deed is produced or not, but also with 
notice of everything which might r^isonahly be learnt iroui 
itK|uirijig production of tho deed, as, that it had been 
deposited as a security (e).’ So in Jachon v. Sowe (<Q, Sir 
John Leach, H. R., says, ” Although he, (the purebasor,) 
may, in fact, have been ignorant of tho settlement, yot, in 
Equity, he must be fixed with all tiie knowledge which it 
was reasonable he should acquire.** Constructive notice 
may, perhaps, be rather considered to consist in those 
drcumstances under which the Court concludes, either that 
the party, ({Kftsonally orthrough his agents) has fraudulently 
abstidned from acquiring actual notice, or lias been guilty 

(^) Tko9^99» r. A'lBjMva, 1 Dm* a of cMitcnto wm held 

W. IS9. sot to he nffiomt notice. 

(i) SMiofi r. Cbe, Amb. 0S6. (e) Pde JUmm^il, 80 JXmvt 

(«} 8 AuW. 488 ; wad MC Sof. 405; 6 J«r. N. & 550; end vitU 
755. ^V^p.S7a 

(6) 8m 1 Pk. S5S} M (4 8 81a. A Si. 475 ; sal CM 

Tnitit II Bmt, 410, vtero aeto d pimf* Pmkrien, I Do 0. A J. 547| 
s <W1 soooppideJ by m a r coecBr 654. 
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Chj^3^. of soeli negUgenco in not fty^ling himaelf of the moms of 
. ocqmring it, u, if pennitted, mi^t be a cloak to fraud; 
and which, therefore, the common intereete of aociety require 
should, in its cons^uonces, be treated as equiyalent to actual 
notice. What d^ree of negligenoo is sufficient for this 
purpoH3 remains to bo consid6re<l 

In a case, before V.-C. Wigraro, it was asserted hy the 
Court, that the cases in which constzwctive notice has been 
established reeolve themselyes into two clasaos; first, cases 
in which the partjr charged has had actual notice that the 
property in dispute was, in fact, charged, incumbered, or in 
some way affected; and the Court has, thereupon, bound 
bim with constructive notice of tacts and instruments, to a 
knowledge of which he would liave been led by an inquiry 
after the charge, incumbrance, or other ctremnstanee affecting 
the properly, of which he had actual notice; and, secondly, 
cases in which the Court has been satisfied, from the evidence 
before it, that the party charged bad designedly abstained 
f^m inquiiy, for the very purpose of avmding notice (s); 
and U therefore guilty of wilAU ignorance, which is not to 
be distinguished in its equitable consequences from actual 
knowledge (/). And, in a later case, the V.-O., with refer¬ 
ence to bis provious judgment, repudiates the notion, (which 
had been attributed to him,) ** that there may not be a 
degree of negligence so gross that a Court of Equity may 
treat it as evidence of fraud—impute a fraudulent motive to 
it—and visit it with the consequences of ^ud, although 
(morally speaking) the party charged may^be perfectly 
innocent;" and furti^r remarks, ^N^ligene^ as I under¬ 
stand the term, supposes a disregard of some feet known to 
'the purchaser, which, at least, indicated the of 

that feet, notice of which the Court imputes to the pur- 
t chaser (g). 

M /M« V. 1 Hft.: M ik • (/} 

Ui &d Amy,!. Wi*w.JUd,9B».W, U9. 

a7B.fttAp.U^lM. 
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Th« pR^P 0 ^<» ^ tli4 T.*C. lioweTeri totmly to Oba^ XT. 
provide tlioee cues in whieK e pareheeer is aflbcted with ^ 

coxis^ctive notice, not through hia penonnl knowledge of 
any Act len^ng him to actunl notice, hxX by his n^leet of Mntfe 
the usosl and recognised means for acquiring such know- 
ledge or notice (A). For instance, a public Act of Parliament 
is notice to all the world (^: so is a lU pendens (i), if regis¬ 
tered under the Act of 2 Viet, e 11 (Q; or a deed or will 
registered in a repstg^ county or entered on Court Bolls 
(if the purchaser seitf^ over tho period within which the 
instrument is registe&*ed (m) or tho entry is made); or a 
judgment entered at tiic Common Pleas, If the purchaeer 
search the register: so, if a person being reforred for inform¬ 
ation to another, neglect to apply to him, he will be held to 
have had notice of what he miglit liavo luamt on inquiry (n): 
so, if a purchaser, without any fraudulent intention (e), (the 
abeenoe of which might be evi<loncc<l by his payment of a 
full price for the property,) wore to accept a conveyance 


(A) Sm Wan T. lanl Xffmant, SS 
U T. SIO ; 18 Jur. 871 1 8 Sq^E. 1| 
4 D« Q. M. a G. 480; /<mu» v. Wit- 
liamtt 94 Bosr. 47; Boanoi v, S ar sffe, 
L. B. S Sq. 184. 

(i> Bug. 768 ; thhon^ ft ha a 
local Aot, Bofrmid r. Arektt, 8 Bim. 
488 ; S;a,8BimaiC.76L Qmv, 
M W ft prlvfttft Ao4 mftdft puUie; 
Bug; aufirS, 

(1) /8ui WImUmt it If 
Boo, fo ftf to pfOTill ftgftlafi ft rogia* 
tcrod iBSfrmmt, foan; Wanaes r, 
iffrgkif qf tknmJtf 1 Dn. a WtL 
461,4SS. * 

{Q Soo ooct. 7* But n a nid to 


bioulg pofioaai wbtt If obsigod on 
tht Un, ftad M U sqidBtft wbkfa 
mftj poiuiMy ftfa» out fS thanuttm 
la qsfi t loB ia ^futt; m Ao&roff 
?. ntpoft, 8 Jtftt. OmT. bj & 1S8 1 
SsU T. t Jar« K. & 884; 

M»Ao to M^7 ail^s^tO; 

T. Bas^tJ. a L. r8o,a 

fusrfk A iptoiti ftsft 8M aate 
Of II aiiVfatf^S^kft 
(MOb 17) I so a M 


Uua nlt,Mf«fpftca«itft(«iH)Uviuar 
thf cWcroo, Dnw v, Bari o/ AWiarg, 

8 J. a Ti. 987 : flUng of tbo bPl tad 
not forrioo of tb« Mtbpoift, a tbt 
corntMoeomoftt of ft lit ftmUnt, S» 0, 
A poUUon for winding up ft pubUe 
empnay under tbo Act of 1889 wai^ 
bj tbf 114tb foctioa, ntftdf ft lit peth 
c/ifft#; uddd), bowerer, otalj nSoctod 
tbft oossponj in la eotporaCf obftiae* 
tv, ftod not tbe indivlduftl oontrlbu- 
torief) ioe ia j»cHt TAomSm, Ih S. 

9 Ch. Ap. 172 bttt thk feetke hm 
been ruoentJy ropoftifd; mm 80 A12 
TIci. & 47. Aj to the doetriao ol 
fa jKMaaf lidug BoUco, MM 

% SaAV, 1 Bo 0. a ^o. 896, nad 
fq^ t>- ^7^ 

!•) ffodffwn T. Bnn, 9 fUm. a Bt» 
991; wo, ftf to tba oxtuat to i^kA ft 
mesMriftl k aotie*, Jlockard v. .Mka, 
1 j. a Im 4ia 

(ft) Watm ?• Warioff, 16 Bmt« 
16L 

(f) 8 m Proelar r, Cbaj*^ 9 Bra 11 

MUL1 Jv. N. 8.14a 
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witiiout any previous inveeUgaiion of relying on the 
mere aesuruce of the vendor that he was absolute owner, 
he would, neverthelees, be held to have eonrtnietive notice 
of any defect apfmring on the title (p) i although he could 
be scarcely sdd have actual notice of any fact indicating 
the eniettnoe of such defect 


To conuder, however, the caeca Calling within the rulea 
laid down by V.-C. Wigram, and ybich, with the above 
exceptions, aeeuvto comprise the authorities on the subject 
It has been held, that notice of a postnuptial, and appat^ntly 
voluntary, settlemeiit is conetructive notice of the ante* 
nuptial agreement on wluch it is founded (q ): that actual 
uotieo to a puiuliaeer, of an insbimient as one affecting the 
iwtato, is coDstnictive notice of all instruments to wbidi an 
examination of the first would have led him (i*); even 
although such prior instruments are not actually iHsciteil, 
but there is only a recital that the property is subject to 
limitations which in fact correspond with the limitaiionH 
theiwby created (s): that actual notice of a deed is con* 
structive notice of everything which might be learnt from 
I'equiiing its ptxxluction,—as, that it was deposited as a 

security (f):—and timt notice of a prior conveyance, and of 
the then veDdoi''s title, is notice of his lien for unpaid 
purchase-money (u): so, an inaccurate I'edtal of a will has 
been hold to be notice of its real contents (c). It has even 


(/) 8m L«d Ljiklhuc«4'« raaurio 
ou Jothon T. la 1 PK ; 
Aftd ••• io tb« MBM cfloct Bit J» 
W1sram*« muriu In Ktmm y. CTSri> 
jos, 8 Ha. ITS, Wt9t v. McH 8 
Ha 860; but iee mcl €nB«8J«r 
Bank V. Onrrgt I* R 7 X. a 2r Ap. 
186 ; sad ridt wben ike effect 

of tk« BfiB'imKhMUmi o| tUlu deeikt 

it wipe c ti Um dootrine itf QQQcinic< 
tif« sottot ii more full/ uosekUrat 
(f) Amn V. (Jovy, 8 Vera 884 ; 
M W Um Aoihsrl^ cf tiM MM vhfeli 

ne Sfr. Usilkb/’i 

V. Fmtytmifk, 8 finx 


a C. 891: BUear.SaHi/Bonhnr^, 
1 Ca la OkSB. 8S7, 891} Skniwr ▼, 
Flrnurp, ibid. 869,860. 

(t) ▼. CMwe, 8 Ha 169 1 

•M |x 16a 

(0 Brf9 V. y/sMMH/, 90 Bmt. 
499; 8 Jiir. N. a 660. 

(«) Xlsria V. TImim, 8 Y. ff 0. 
88«. See C%«»f T. ASH ^ Fembrvit, 
1 Bro. a 0. 801, 908; Sng. 668 ; 
•ad SttiUr r. JM Porlaritnffton', 1 
D«t a W. 80 j T. Matt, IS 

Bmt. I88i sad ■•• omm dtatmjwd, 

(s) Jlfpf$ y, UMi, 81 Bear/ 19a 
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beea held » redtel th^ the property was held opon ZV, 
such tmts for the use of A./ E» and C. ^«rties to the 
conveyance) ^for such estates in poe8eesion» reveni^mi or 
reminder as they became entitled to aft^ the death of D.” 
was notice of prior trusts in &V0114 of other parties^ 
which would have been discovered by an examination 
of the instrument creating the trusts which were 
referred to in the redial (y): this, however, seems to be 
an improper extension of the ordinary doctrine. As 
observed by Mr. Pepys (Lord Cottenham), aiyuondtf for the 
purchaser, ** notice of the existence of a trust for A. cannot 
impose on a purchaser an obligation do faujuiro whether 
them is not also a trust for E” So, notico of an o«iuitalilo 
claim, as affecting an unspocUicd x>ortiu]i of tiie piopcrty, is . 
notice of tho claim as in fact affecting the entirety («). 

So, a purchaser of a house lias been held to have notico of 
an agreement to grant a smoko easement to an adjoining 
owner, fit>m the mere foot of there being fourteen chimney 
pots on tho icfp of the dhimney-stack, and only twelve flues 
in tho house (o). 

80, if tiie condition of tho piopetiy at tiio date of the 
contract is such as to suggest inquiry, tho purchaser' may be tu 

tixed with conatructivs notice of rights of way, or othof 
casements affecting it: thus, where A. purchased from S. a 
house, part of an estate agreed to be let to E on a building 
agreement, and the house was built partly over an archway 
leading to mews in the rear, but not then forming the only 
means of access tiioreto, it was held that A. had constructive 
notice that when the building sehetno was completed, the 
load under the archway would be the only approach to the 
mews; and thst a right of way, though not expressly 
reserved in the assignment to A., was rescrveil by iinplJca* 
tion (}i). 

(|r) ▼« S BoMi S K* 4 Jo. SSSj ted ^mert. 

(0 V./TH t Ho* 147^ (4) Jkr^ v. Star, L B. 7 £ 4 . 417. 

( 4 ) Umqf V. SwMf as Btif. S9f | 
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S0| whm 4 Tigfatlbl omur u in poM o arion of corporeal 
hereditamentei a pnrchaaerfMealii^ for $Siy intoreat in the 
property, is prceomed to have iu)tice of the tUle und^ 
which such poeeesmon is held: thus, where the purdiaam 
of Dunee ent^od into poeseesion under the agreement, but 
never to6k a conveyance, a suheequent purchaser of the 
land, without any exception of the minerals, waa held to 
have notice of the agreement (e). 


ooottptir’l 




So, notice of the land being in the occupation of a person 
otiier than the vendor, has been held to be notice of the 
occupier’s interest ; and not only of interests connected 
with the tenancy, but also of interests under collateral 
agreements: e. g., an agreement•£>!' the to liim of the 
fee simple (e): and altliough this has been considered an 
extreme case (/), its principle has been recognised and 
followed (g). , In every case a prudent purchaser, who has 
notice that the property is not in hand, will make inquiry 
as to the nature and extent of the interest of the occupying 
tenant; but the doctrine that notice of a tenancy is notice 
of the tenant's equities, has reference merely to equities 
between the tenant and purchaser after completion of the 
contract; and is not necessarily notice as between vendor and 
purchaser, so as to aflbet their relative rights and liabilitiM 
while the contract is sUU incomplete (i). 


So, notice that the occupier holds as tenant to A., is notice 
of iu’s title {iy So notice that the rents are received by 
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A., h notice of titie^ end tke matrument under wluch 
ho daiuiH (£), and of the eluMctor is which he leoeivce 
them {{). ^80| notice timt receipta haye been g^yen to, and 
accepted the yendor for an annual parent aa rent,^ 
but which the vendor and purchaser daiiuing under him 
eubeequentij contend was in fact a ront-chaigo, is hotice to 
the purchaser of the payee’s title to the freehold (tu). 


Mas. 


But a demise of property ** as the same was late in the 
oeoupation of H. C.” has been held not bo notice of an 
casement to which it was subject during H. C.’s tenancy (n); 
and if the reference were to an existing*occupation it does 
not seem that this could amount to notice of any rights 
except those of the occupier Ho, a btatement in the par¬ 
ticular of sale, that ** the property is now, or lately was, in 
the occupation of H. K. and others,” the conditions providing 
that upon completion the purchaser was to bo let into 
receipt of rents, was held not to lie notice of the property 
being let on leasee for lives at low rents (o); but in this 
case there was a suppression equivalent to misrepresentation. 


So, notice of the legal estate being outstanding, is notice {ToUm 
of the trusts on which it is held Q>): and notice tiiat the 
title deeds are in the possession of a third party, is notice ^ 
of any charge ho has upon the property (9): so, notice that 
the title is a mortgage title, seems to be notice of any 
dealings by the mortgagee with tho mortgagor which may 
have kept alive tho equity of redemption (r)i 
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So, where a person, entitled only for life, repreeented* that 
she vras seised in fee, and Oenveyed as if so seised, a, person 
claiming iiqder her for valnable eoiudderation hdd to 
be affected with^notico; the settlement being the only docu¬ 
ment imder which she could the estate (s). And, as 
observed by Lord Lyndhtirst(Oi no one could find fault 
with that decision; for either the party did or he did not 
. investigate tho title; if he did not, he was guilty of great 
negligence; if ho did, he must have seen that the party 
conveying to him had only a life ostate. So, a leasee (u), 
oi‘ a sub-lessco (x), has notice of tho titlo of tho iumiediato, 
and (in tho ca 4 o of a sub-lessoc) original lessor (y), and tho 
iiieiu fact that ho b pa*cliuled oithoi* by tho terms of tlie 
contract, ur by the J^econt statute (s), fiom calling for the 
lessor's title, cainiot, it is conceived, exempt him from the 
cojiseiiuoncos of notice. 


Wbm dovdii 
eMQQtod to 

SB UBOBIUI 
BkiUMT. 


So, a peiimn has been held to bo aftected witli notice of a 
&aud affecting a deed, and which the unusual manner in 
which it was executed ought to have suggested to his 
solidtor (tf): so, whoi^e a family solicitor, who had prepared a 
marriage settlement, became the apparent purchaser of tho 
estate under a fioUtious exercise of the usual power of sale, 
and subsequently executed instruments pmporting to vest 
the estate in the husband, and then, as the husband's 
solicitor, applied for a loan on mortgage, and delivered an 
abstract of the title as above referred to, and indoreed in 
tho usual way with his name as solidtor, it was held that 
tho purchaser had implied notice of his having been the 
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solicitor who prepared theaetUeiRent, and of the iiregolarity 
of th^ nominal purchase (b): 96, where a purdiaser had 
notice of another penon Iiavizig a jnd^ent or warmnt of 
attorney, affecting tho estate, and refminSd from making 
any inquiry, be was held bound; althoughithe incumbrance 
was in fi^t a mortgage (c): and, as a general i^e, if a 
person knows that another has or daims an interest in the 
pi^operty for which he is dealing, ho otight to inquire what 
that interest is; and if ho omit to do so, ho may bo bound, 
aldiough the notice wbm inacemaU^ as to the particular or 
extent of suoli interest (iQ: e. 9., a piuchaser, having notice 
that a legatee had released tho executrix*froih a If^acy, and 
that, in Um thA}* 90 /, the Utter had will devised a fioe- 
hold estate to such I<^tee, was held to have notice of such 
devise being pursuant^ to a written agreement between tho 
parties (e): so, where a mortgagee or purchaser is in* 
formed that there arc chajges on the property, and ho is 
aware of tho existence of certain diargcs, but ncglocts, 
without any fraudulent motive, to make further inquiry, he 
is liable to be fixed with notice of all charges the existence 
of which ho might have learnt if he liail made the in¬ 
quiry (/) : so (p), a mortgagee not inejuiring for tho deeds 
has boen postponed to a prior ecpiitablo inctuubraacor, upon 
the ground (A) of his having purposely abstained from 
making inquiry, Uie mortgage being for securing a pre- 
oxisting debt; that, in aliort, tborc was wilful blindness: 
and it has boon held, in some cases, that the mero omission 
to ask for the deeds may bo sufficiont to postpone a 
mortgagee or purchaser to the equitable lien of the actual 
bolder (i); although the case is difieront if a bond fide 
inquiry is made, and a reasonable excuse given, for their 
non-production (i). 
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In one cnse, tlie mere omission of & soUdtor in prepaiing 
a manisge aotUcment of latVd in Middlesex^ to examine the 
earlier title, was held sufficient to postpone the settlement 
to a prior unr^istered chai^ (2); but in a recent esse in 
the House of Loads, wliere the authoritiai were fully i*e* 
viewed, it was held that the omission of the solicitor of a 
legal mortgagee to require production of the title deeds, 
where a reasonable excuse was given for their non-produc¬ 
tion, was inHufficiont to po*<tpono the l^^al mortgagee to a 
prior etjuitable incumbrancer (i»»); and it soems to bo now 
well settled tliat, although the omission to call for the deeds 
may be evident df a dof^ign, mconaiatent with bond JkJf 
dealing (n), to avoid knowledge of the true state of tlie 
title, yet it does not of itself amount to constructive notice, 
except under circuiustancos fiom whic]^ a fraudulent inten¬ 
tion must lie presumed (<>). 


In one case mortgagees who allowed the mortgagor to 
lotain the deeds, in order to enable him to raise a specified 
sum, in priority to their mortgage, were postponed to a 
subsequent incumbiancer lieyond tiie specified limit, who 
obtained possession of the deeds without notice of the prior 
claim (j )): so, a mortgagee liaving notice that a hill, which 
formed part of tlie consideration for the purchase of the 
estate by the mortgagor, remained unpaid, has been held 
bound to imiuire whether the vendor has any lien on the 
estate; tho deed of conveyance leaving the point doubt¬ 
ful (g): BO, a puiuhaser dealing with tru st ees for sale at a 
time or under circumstances suggestive of the probabilliy 
of the sale being a breach of toust^ is bound ie ipquire and 
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ftoo whether Any such breach He in fiwt hamg eommittod (r): 
80, A pnrchAser^ boying land with a ahoxt title under 
oondltiona, has been hdd to be affected with notice of a 
vendor’s lien under a eale prior to the stipoSated commence* 
meat Of title (s): eo^ the more omiseioD, on the part of a 
lessee to inquire whether there are any restrictive covenants 
aflecting the i»T^> 6 rty, has been held sufficient, even in the 
ease of a mere yearly tenant, to fix him with notice of the 
existMioe cS such a covenant (f). Whether tlio eircumstance 
that a bill of exchange is made payable (o the onlev of a 
married twoman is notice timt it relates to her sopamte 
estate, appears doubtibl (u). * * 

But, on the other band, a private Act of Parliament, or a 
private Act made public (.r), is not, in itself, notice to a 
purdiaser: nor is registration of a dec^l, ko, in a county 
register (y), nor registimtion of a judgment at the Common 
Pleas (s), nor the entry of a document on the court rolls of a 
manor (n), notice, unless he make a search extending over a 
{Mriod eomprising the entry in the register or court rolls (as 
the case may bo): nor is a commission of bankruptcy, nor a 
vesting order in insolvency, in itself notice (&), although 
gasetted (e); nor is a decree in a Court of Equity (^ 1 ), nor a 
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Ii» pend&nA, tmleas re^tered m the Coart of the Common 
PIe«A (f) I although in all these eases purebaAor has the 
moan5 of acqiriring notice. 

general doctrine of l!$ j)emUns has alroad]» boon 
rofemd to; bat requires to be more carefully conaid^ed. 
In j^sUamy y. Sabi'ne (f), the principles on which the doctrine 
depends were folly discussecL The circomstances were shortly 
thc^: In 1827 , A., a tenant for life, sold his life estate to R, 
tenant in tail in tym^dor; Portly aftorwards^R bufAred a 
recovery, and sold the estate to 0 . in fee; in 1828 R died, 
leaving R. his*hcfr-4i*law, who, if no recovery had been 
suflbred by B., would have been next tenant in tail. D., in 
1830 , filed a bill against A. and C. to sot aside both sale 
transactions, on the ground of fraud. Pending the suit, and 
before a decree was made, C. mortgaged part of the estate 
to £. In 1835 a decree was made, dismissing ^e bill against 
A., hut setting ssido the sale to C. as fraudulent, and direct¬ 
ing a reconveyance from C. to D. free from incumbrances, 
on payment of what should be found due from D. to (J. 
Subeequently, A, who had not roeeived his purchase-money, 
filed a bill against D., C, and C/s incumbrancera, for specific 
performance of bis contract, and the question was as to the 
right of priority between A. for his unpaid purchase-money, 
afid £. tile mortgagee jmifleiHe lite for his mortgage debt 
V.-C Wood, on the ground that a person who buys pending 
a suit is to be bound by the result in the same way as if he 
had been a party to it (y), postponed the dinm of E. to that 
of A.: but, on appeal to the full Court, Lord Cranworth, after 
reviewing the earlier authorities, rested the doctrine, not on 
the ground of implied notice; the consequence of whitii might 
bo that the person affected with notice is affected with notice 
of everything reasonably fiedudUe from or appearing in the 
suit; but on the ground that alitigant party eannota pending 
the litigation, confer any right to the property In dispute, so 
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M to prejudico the opposite perty; end held thet the pen* Oto. X7. 
dene 7 of D.V enit egeinat A. eod'C. did not emount to notice 
of tho equitehlo rights of A. ageinst C.: end Lord Justico ' 

Turner also l^d it doim that the doctriile ie not founded 
upon any of the peculier toncte of e Com^ of Equity ee to 
implied or oonstructiye notico; but that it is aMoetrino 
whleh prevails alike both at Lav and in Equity; resting on 
this feundatimi, tse, that it would be iuipoaaible that any 
action or suit could be brought to a succos&ful termination! 
i/allAation pendente Ute were peiniittcd to proviuL 


This ease seems to have catabliahod'tho* rule, tliat lie 

(be do^aint 

pemleM does not affect a defendant with notice of tho plain* 
titTs rights, other than those assorted in the pending liti* 
gation. Of courao, whore the plaintiff claims no interest in 
tho property, as in an interpleader suit, tho pendency of the 
suit will protect the interests of Hio defendants inter ee. In 
one case (h), where the deficiency of the tcHtator’s personal 
estate was nuseahle out of two real estates separately devised 
to A. and B., and an onlcv was made in 184(i, in a eroditor's, 
administration suit, for the sale of A.'b estate alono without 
prejudice to his right of contribution against B.*s estate, and 
in 1832 tho suit was registered as a tie jtendnuf, and sliortiy 
afterwards B. mortgaged to C. who had notico of A.'s claim, 
it was held that there was a 2{s perulcixa as r^anlod A.*s 
rights, and that C/s claim must bo postponod thereto. But 
in this case the Court had mado a docroo in &vour of one 
defendant as against his co-defondant, before tho ivgiHtration 
of the {is pen^e and the creation of the mortgage; which 
sufficiently <iig».ingniR}i4Mi ft from Bellamy v. Babine; and 
justifies Lord BomiUy’a decision, that a purchaser, having 
notice of a registered U$ pendene, must be taken to have 
notice also that tiie Court had made a decree, that emo 
defendant had a ri|^t to stand in tho place of another (t). 


So, notice of a past tenant is no notice of the tenant’s 

pSM IVMH^ j 
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^aitable intemta (h ); nor is a porchasor from a derivative 
lessee aifbetod with constructive notice of* peculiar and 
of * i 0 iM» unusual covenants in the originiti leaso (Q; nor, although a 

purcliaser of a lhaso is bound to know from whom the lessor 
derived liis titlo^is he affected with notice of all the eircum* 
stancM*under which ho so derived it (vi ); but if •be buy 
under an engagement not to call for his lessor's title, he will 
have imputed to him all the knowledge, which, by prudent 
inquiry, ho might have obtained (n). Notice of a lease is 
not, it would scorn, notice of collateral facts mentioned ih'ti^o 
lease (o): and in order to fix noliee, there ought to bo a* 
rtasonabie op{k>itanity for oxaniining the lease (])). 


Wluaiftqtiby 
fthMild bs 
DUMfe M pv- 
ohMhig from 
troftM 


So, where a sale by fiduciary vendors is apparently r^lar, 
a purcliaser need not inquire into collateral questions—* 
such as tho mode in which tho salo has been comluctcd ($), 
—although ho will bo affected with notioo of a liroach of 
trust clearly doducible from facta appearing on the face of 
tho assurance (v) or suggesting inquiry (s): so notice of a 
tonan^ is not eonstnictivo notice of tho lessor's title (/}: nor, 
where the vendor is himself tho tenant, and has acknowledged 
payment of the purchase-money both in the body of tho 
conveyance and by the usual indorsed receipt, is tbo tenancy 
notice of his lion for any part thereof which may in fact 
remain Unpaid (a ): nor will a bondjide purchaser, otherwise 
without notice, be affected by tho mere circumstance of the 
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vendor h&vlng beea oat of pofisession for mhny yntrs (0); XV. 
nor does the mere afasenee of the title deeds Boem in itself to ^ 


be notice of the interest of the peieon boiling them (g); 
altiiough it mAy be otherwise if their ebeence isnot explained ^ fwaotfee 
or eecounted for (s ): nor does notice of the preparetioo of a 
draft seem in itaolf to lio notice of tbo oxocntod deed (a ): nor» 
on the purchase of A., one of two a 4 joining estates be- 
longing to the same owner, is notice of I>uilding covenants 
onterec^ into hy such owner with a mortgagee of the at^oining 
estate B., notice of the expenditure on both estatos of money 
wliid, under the covenant, ought to have been expended on 
R exclusively (b). 80, in a recent ca»o, slight discrepancies 
in the plans on tlio deeds which, if inc^uirod into, might 
have led to the detection of a fraudulent dealing with the 
property, wero held not to bo constructive notice of it (0), 


It can hardly be doubted, that the more fi^t of attesting Attwtliw 
the execution of a deed will not fix the witness with notice 
of its contents {<!); nor whore a purchaser is informed of the • 

existence of an instrument which may, hut docs not neces¬ 
sarily, affect the property, and he is assured that the instru¬ 
ment does not affect that property, but relates to other 
property, and he, acting fiurly and honestly, bclievos such 
statement, and it turns out that he is misled, and that the 
instrument does relate to the property, will he be fixed with 
a notice of its contents (s): and it has even been held that 
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S48; jciwA ^ V77 t 
Pm 80 tev. 496 ; S 

Jo. N. B. 550; tni aa* isS eoHldo 
Jyra AhiS r. Arry.l^ R. 7 X A Ir. 
Ap. 186, «dS eMo tbo* HUtd | aaS 
rUt p% 669. 


(«) Sm Oodmf V. Sfdnhim, 8 Bio. 
a C. 891. 

<6) //'rrrjrawAV.CWUu.lSBMV.ia 

UunUr ▼. l«. R 7 CL 

jLp. 7 A 

(<0 BedxU ▼. OoHieg, 1 fro. a 0. 
867; Wtifard T. Beaei0,1 Vm. B. 7; 
Sag. 781: Smail y. Omrit, 9 Dre. 
116 ; «Dd M Jfvmf r, IToAeral^ R 
7 CL ^ 7a 

(<} 8« /<M V. Smkk, 1 PL S44, 
968; mdmt Wm f. Md, 8 Ha. 
960 ; JHirhwf Y. W9lU$, 9 Jur. 
N. a 848; monad, 46fV. 1177; 
Apro tel V. L. R 9 R A If. 
Ap. 116, ASd CAN* tbccedUd. 

% % 
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where h^ is ewero that tho instrument ikffecta^ the propertji 
and he has not aTaUed bunself of the c^poriunity of ex* 
amining it> thjt ho is not affected with notice, if he, in 
good fiuth, relitt on tho vendor's statement of its con* 
tent6^(/); but is tho clear duty of the purchaser in such 
a to satisfy hiinselfi by having the deed examined 
on his behalf; and this docision must he cautiously 
followed (</). 


Nor will a purchaser bo affected by an amUguoAs re* 

dial (A); though, as we have seen, an erroneous redtal of an 

instrument may fix him with knowledge of its true contents^ 

if he has had tiie opportunity of testing it (0; nor is he 
* 

bound by ctrcumstanccs inducing tnerdy a suspicion of 
fraud (A); or by tho usual trusts of a term assigned to attend 
the inheritance (/), where no reference is made to any 
particular instrument or course of limitations: so, notice of 
there being a change in the sdidtoni who are professionally 
to represent a particular interest, is not, in itself, notice of a 
change in the ownership of such interest (m): so, although 
mere general notice of an instrument is sufficient to fix .tlio 
pmthaser witli notice, it will bo otherwise where it is 
accompanied by an erroneous specific statement of the 
contents of sudi instruments (n). 


In a modem case, where the legatee of a l^acy charged 
on land, assigned it for value, and then, without the. con¬ 
currence of the assignee, joined in mortgaging tho estates 
first to A. and then to B., the latter mortgage being expressed 
to be " subject to prior ineumbraneea," but B. had no notice 
of the assignment of tho legacy, and the mortgagors did not 
appear to have intended to include it among " prior incum- 
bxancosK was held to have priority of the assignaft (o). 


(/) Oa9 Ti Onvntev, SI 87a 
(sr) S«i 1 Fh. ass s tod titk tvjtrS, 
p.s7a 

(A) JTftHuy T. S Bldg. P. 

ans; tadMSKft. ira 

' ( 1 ) Bm nofd T, UddtO, SI ter. 

in (tad ride SS4. 

{ft) Bog. m; a Ai^ 


9 «W, 11 Vm. ief I «nd wa (Mbroft 

T, 8 jv. N. & dsa 
0)»v.77a 

(•) FsK r. ted, S Eft SIS. 

(ft) Jb BrtgUi SVwls Si ter.. 

4S4, sad ftldt p. SIS. 

(•) &rmmni CAvrrlAZ, S ter. 

«4, 
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Aad it ftppearB that» aa a ganeral rok, the mote omksion Okep. xv. 
to pursue iI^um 68 to the estent to whieli a prodentp —- . 
cautious, and ynry porsoa wo^d ordinarily extend them, is 
not, in itself, sufficient to fix a bo^id purchaser with imndto 
notice of what he might have ascertained ^y puisuing such ^*w 
inquiries {p ): the fiset of the conveyance being in c^idera* 
tion of a pre-existing debt, would, of courao, induce a doubt 
whether the purchaser were actmg lK>tul fide; and the 
omission to inquire after the title deeds of a property, \mleas 
otheiwise satisfisetorily expluncd ( 9 ), would piobably be 
attributed to a suspicion that the inquiiy if made would 
lead to disclosuros aifecting tho title (r). • • 


Where A., a solicitor, mortgaged pioperty to B., his client, Wh^iharhii 
and handed .over to him a bundle of documents whi^ ho 
falsely represented to bo the UUe deeds, and afterwards 
.sold the property to C., and delivored to him the title Usl 
deeds which he had fraudulently retained, it wss bold 
that B.'s negligence in not examining the parcel of deeds 
was not sufficient to postpone him to C. (s): so, where the 
oatlior titlo deeds wore deposited with A, and the later with 
B., as securities for moneys severally advanced by them, A's 

in point of thue, it was held that A’s 
omission to call for the later deeds, which alone showed any 
title in the mortgagor, did not postpone his security to that 
of R i BO, the omission of a transferee of a mortgage to 
give notice of the transfer to the mortgagor, who has, for 
want of such notice, dealt with the original moilgagocs as if 
they were still hia crediton, has been held not to prejudice 
the transferee's right of foreclosure (u). 


deposit being prior 


{p) Sw 1 PUl. 957t IJ. a L. 
441 i Sag. 77S, 775,' ^ Ami 
L. £. 7 X a Ir. Ap. lia 

( 9 ) See A(ff n^rrjr, 

sad a U a 
0CaAp.65a 

{f) UtMr, Uoemmtfi Eh 4Mj 
sad tst W9nkh^$m t. 19 

to 647 I sad Pmnp t. Wto 1 


to A C. 150. 

(«) ffmni r. Stwutt ^ Bost, 961 I 
s ffln nsd, S D« O. P. 4 Jo. 578 $ 

difi T. Banuml, mhi nprd t s»l ridi 

p. 670. 

(I) Moil % Crt^ S Dt 0. 4 
Jah 

(«) tFtlliiigftoti T« Tak^ li. li« 4 Cki 

Ap.to 
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The purchaser, (although an infant pui^aung under the 
sanction of a Court of Equity (x)^ is bound by notice to hia 
counsel (if), solicitor, or agent (z), or, perhaps, trustco (rt), if 
acquired either ^ the same transaction (Ip), or in a prior 
transaction, but under dreumstanoes vhich satisfy the Court 
that thd notice must have been recollected (r). The pre¬ 
sumption aguDst such recoUcctioD, would, no doubt, bo 
stronger in the case of counsel than of a solicitor (J ); and, 
even as rcsjKcts a soUdtor, there aooms to be a difticulty in 
holding that a purchaser, ctnploying one who has not acted 
for the vendor, can bo affected by notice acquired by him 
previous to rAainor (e). In one case, where an annuity 
deed was prepared by the grantee's solidtor, containing a 
covenant by tbo grantor Uiat the property was fioo fioiu 
other ineumbiancoe, Uie grantee was held not to have con¬ 
structive notice of an undisclosed mortgage which his 
soUdtor, in conjunction with other persons, had upon tbo 
property (/). 

In the third edition of this work it was statcfl that, os a 
geneial rule, the purchaser is equally affocted with notice, 
although the solicitor, jrc., bo also employed by Uie vendor (g), 
or be hiiDself the vendor (A); but later decisions have some- 

(4 T^fmU r. Steen, 3 Mer. 210. 0 

(jr) Bketdon t. Anib. 084. (iQ 8 m 0 Jim. Ooov. by 8. 400 j 

(f) t. Steen, M tnped, r. IMtenhne, i feuat 67a 

CMwii ▼. Lee, 88 7«. J. CL 478; (<) 8«i Fetter y, Beetneit, 8 Ue^ 

Wta-ime y. Sibtef, 9 Jor. N. a 688. 894, 404, lod Uiei Cotteshin'i ro* 

(o) Ifue V. ITbf, 8 J. 4 L. 403» BM^MtoUr.Vni^Mgk’teviJcauii 
{V) BnOurlen t. //i«, 8 Ven. 674; to Wttde y. OiUete, 1 H. L. Cto 614, 
LawAer T. CWffM, 8 AcL 848; 684; t.. JmIsm, SO Bnv. 680, 

WiUe V. OiUn, Z H. L. 0. 614, 684; is to aottoi to ootpontioa^ ko>, 
Teynoet t, Meort, 18 Ir. B. 860. ^ ^ ^ biiiknp*^, 

(c) Uerymm v. Sethedt, 1 K«. tA 84S, s. («)• 

164; Bntkere y, Benet, Flto. 118; (/) y. 88 

Prrhine w. Bndtejh 1 Hu* 810, (to Bmv. 176; ifflniwd 9 Jv. N. a 
vUdiivooiM tU nlidtorvii hk 1816; SltoO. J«.4a la 
own filbni to Um Utor tmMcttos); (y) L$ Km r. 1$ Ifm, 8 14L «m 
FMr T. B e nt uH , 8 Hi. 864 1 AW p. 646; Jkydm y. iW, 8 M. 4 a 
r. Umiitee, 8 Dn. 4 WiZ. 891,698. 670; aW|it v. Ay* B. 4 CL Ap. 

UUem T. WOek, 8 Ir« Xq. 648, 16; MMv.ArS,L&6OLA^ 

868; (k r r md r. iTMeay, 8 Dra. 4 678. 

W, 411, 481; Md sat f>4« T, WeU^ (h) mMm % Oo^ Aabl 684; 
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what modified this rule. Thui, the mere fact of the mort* OUp. XY. 

gagor being a solicitor and himself preparing the deed, and__ 

of the mortgagee employing no independent professional 
adviser, has been held insuffident to fix th^tho latter with 
norico of a prior incumbrance known to theiolicitor (i): tbo 
mortgagoo or purchaser may not desire to employ a solicitor, 
but if he knowingly constitute the relation of solidtor and 
client between himself and Uie solidtor of the party with 
whom ho is dealing, he will, of course, be aflocted with 
notice of any prior ineumbianccs of which Uio solidtor is 
cognisant (k): and though a purdiascv is not^necessarily to 
be held to liavo employed his vendors solidtor, because he 
employed no other, yet if he employ no solidtor, he must be 
held to have exactly the sauio knowledge, and be liable for 
Dogligenco to the same extent, as if ho had employed one (/). 

It was dodded by Lord Brougham, in op[X)sition to the cuAi, how 
opinion of Sir J. Leach, that a client is not to bo aOected 
with notice of a prior /ntxul committed by his solidtor, 
which the latter would, of coutro, conceal (m). This 
decision may, perhaps, be thought to bo inconsistent with 
others, in which it has been held, that a moHgagoe, uuiploy- 
iiig the mortgagor as his counsel or iiolidtor, is atlcctod with 
noiico of a prior, and, a$ offaimt the 
which b suifidentto bring the case within Lonl Breugluuii's 
roosouiog—/mudu/enf incuinbranco created by such mort¬ 
gagor (i^). Thus, whero a solicitor took a moitgngc of on 
e<[aity of redemption, wliich bo subuioitgaged, and alter- 
wards joined with the first mortgagee and tlie mortgagor in 


T. Fivd, «Si neppa} JftwiU ft 
lAofmort, 9 Ha 449; AoSwm ▼. 

1 Sia a G. ISS 1 Spetm v. 

29 Bmt. 67a 

(0 ▼« 4 Drew, 

add; SDoG.aJa 647» 

w & a i lad Mt Pwff iM, S 
D»o.7.aJo.sa 
(l}.F« Lord BottlQjr, fai iiaiiMijr 
T, Ws^ 2 Jv. K. a 944, 1177 s 9 
Do G. M. a G. 49i 
(•») Ktmfdf ft Qtm^ 9 Mpt 4 X, 


699 : Atkrkftsf. raib'i,SJvr.K. 8. 
1177 : WiiHi ft QmMU, 29 Bmv. 
997 i parfe 9 D« U. M. 4 
G. 271; aimI oompveiSpttowl r. 
u B. 6 Oh. ^ era 
(fl) BktUtm V. Obc, Anib. 624 | 
Moprihuih v. //rfcadn, 6 If^ E<|. 
H 298: but M KtMl ?. ffnU9^ 
11 Jsa 964 ; Jlufiti r. 9 

BX 467 I Bffiiu ?• Xmp|^ 2 GIS, 
S88| i;«aK.a.m7. 
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a new mortgage of the property, acting aa the aolidtor of all 
parties in the tiansaction, tmi not flVI^iwng the exutence 
of the Bubioortoago, it waa held that the new mortgagee 
waa adcctod wi^ tho aolidtor e knowlodge, and hia security 
waa to jbhat c:it^nt displaced (o). So, where a purehaaer 
employed one of tliree fidudary owners aa his solidtor in 
the transaction, he was 6xci1 with eonstractivo notice of the 
trust (2>). Bo, in a recent case (g), where a solidtor on 
behalf of A., one of his dients, procured iixnn B., another 
client, an advaaoo on mortgage of A.'s land in Middlesex, 
and then, concealing tho incumbrance, induced C., also a 
dient, to lend money on mortgage of the aamo estate, and 
0/s security was the firat registered, it was held that the 
case did not fall within the prindple of Kennedy r. Oieen; 
and that C, having notice through the solidtor of B/s mort¬ 
gage, could not gain priority over it by registration. 


rraai 

rtoqiiifatt. 


But the tendency of the recent decisions is to restrict the 
doctrine of constructive notice, so far as is compatibls witii 
tbo rules of the Court applicable to fraud; especially so in 
cases whera it is only through the employment of a solidtor, 
who is, or must be supposed to bo, cognisant of the concealed 
incumbrance or defect, Uiat ncUco of it is brought home to 
the client; and it may bo hud down as a general rule, that 
where the solidtor is acting hond/ide, the mere omiadoa'on 
his part to adopt all the precauUons which a prudent pro¬ 
fessional adviser would have taken on behalf of his client 
will not, in the absence of gross n^ligence or other dreum- 
stances indicative of fraud, fix toe client wito construedvo 
notice of what might have been elidted "by inquiry. 


KoUoito * 
towmMwtol 

iOOdnVe 

• 4 


Notice to a town or country egent, would, in general, be 
notice to tho prindpal solidtor (r): but^ probaUy, the mere 

(o) Atttthitejf ▼. WaOiM, 8 Ho G. (f) Bmrvrt t. 1* B. S S 4. 

lL*a4S4iMitooMcrtiv.O«% 184 

f Pa O. A Ufud ▼. Ami, SI (f) BcOeei v« Merit 1* & 8 
Bna. 981 1 I Pa Q. r. a Ja 878 s Ap. S7I, 888. 

Cgiek V. /aqfwM, S Gift. S88| 8, W to Mwrk ilU 

Jw. N. & 8701 aiMi d nlmt m i I Aik If; Bag. 788. 
teed ty tba MiUte. 
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fact of tile punhaaer’e solicitor sllowisg (from motives of xv. 
private friendship,) the vendor'^ solicitor to transact, for his —^ 
own benefit, the pqgieipal part of tiic business whidi is 
usually done the fomer, would not bc^oufiicicnt t^con* 
stituto an agency (s). 

For the puipose of fixing a purdiascr with notice, the TnUadtauX 
evidence of his counsel, aoHcitor {(), or (probably) certificated cpvmvlos- 
conveyancer (u), req^ecting eonfidontial (x), profcstional com- 
munieations, is inadmissible: and the rule includes the clerk 
of the professional adviser (y), and the agent (z) or account¬ 
ant (a) employed by the solicitor; and Uso, according to a 
mod^ decision in Equity, a person whom the client consults 
as, and supposing him to be, a solicitor, but who is not so in 
fact (V ): but not (it would appear) an unprofessional sgdnt wiw nn 
employed by the purchaser himsolf (c), unless ho bo used 
mei^ely as the medium of communication with tlio pro* 
fessional adviser (rQ: and tho privily extends to com¬ 
munications nmde through an unprofessional agent to tho 
professional adviser (e). 


But the rule does not include a solicitor whom tlio puis vmo in net 
diaser consults, not professionally, but as a fiiond, agent, or ^ 
steward (/); nor, where tho same solicitor is employed by 


($) 8«o Kwdall V. XTWZi, 11 Jar. 
3S4. 

(I) Sio AtrUMW r. S 8w. 

i9ii VoUtuy. la a a SSL 

(■) See C^vmmS t. VmthM, S 
&0. a Bins. ^ y Gnelej on Bt. SSO,* 
Snd edil 

(s) Wpi^ r. SWremm, 15 Sfan. 

(l) T. JWiter, S Ow. a P* 
95 \ JW y* STejn^ a Mo. 1S5 > 
Oml T« Bry^g Ba 794 
(i) SM T. Bkmn, 1 Ph. 4711 
la^ y. FaOhMd Itimdi Ok, 4K. 
aj.ii 

(•) WWi&M y* SWMm, s a a 

ILL 

(5) CbBef w 19 Bwv. 


404 : ne ma/iU, Iaw, 

▼. Yytutfft 6 us . 

(e) XffT V. 7 Boev. 57S ; 

end Me 1 Ph. 599 ; Offtt v. 0(ui(/Utd 
a Hio. a 0. 463. 

(S) JWi ▼. 1 Mm. a G. 

6S7. 

▼. FqicU, 1 Fh. te?; 
JUmB ▼. /aobeH, 9 He. 851 
(/) See WtTjpn r« 4 T. a 

753, 7591 ItMfka r. Biddwlpk, 4 
Bom. 190; Gimliv t, X4i^, 1 Beiv. 
117} Md BM T. Bknlm* 

10 Bmy. S77 ; nvened oa ftir- 
thM MldeaM, 3 Phn 507; 0i>oiM r. 
Aittb, 1 Sim. N. a 155; U pori$ 
Ba«r<9, SO a T. 351 
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both parties, does it extend to communications which tho 
purchaser makes to him as SoUdtor for tho vendor (ff): nor 
to communications mode to the solkitor from collateral 
quarters (A); norfto a map of tho estate whidt the owner 
leaves wi|h hb solkitor for the purpose of effecting a sale (/); 
nor to matters which have come to bis knowledge unpix)* 
fossionally (A); nor to communications between co^efen* 
dants (/), or between the Bolicltors of adverse parties (m) \ 
nor to cases of fraud or other criminality (n): hut it extends 
to all communications which take place between the pur* 
chaser and his solicitor (as such) with reference to the 
purchase (o), an^ toMocuuionts belonging to tho pui'chaser 
which he leaves with his solicitor (p): nor does tlrn privilego 
cease hy i*oason of the profossional advisor acquiring a per* 
Bonal inicrost in tho propeiiy to tho title of whicli tho con* 
tidential communication related (g); or of his having ceased 
to practise (r). 


The privilege is for the protection of the client, not for 
tho benefit of tho solicitor; and it is good as against all 
persons claiming adversely to the client; but not as between 


(ff) Soft Prrrff v. Bmitk, S M. & W. 

681. 

(5) 89ifff€r ?. Btrrkmorr, Z My), a 
K. 67i. An tn docnmenSi UHng pH- 
vik^vd oa tlio gtonnd of tUHr politi- 
oftl disnctar, hm irodcn* t. Tkt Sntt 
Mm CU, 3 Jnr. K. & 407. At to 
iUogal ncreti, ioo G^rikitU v. 

S Jttt. N. & 89. 

(4) Ih$ 4% Manivti ?. Lord Utri- 
Mi 18 Jw. m 

(6) Dmftr If, OaUtMi, 7 KkA 689. . 
(I) Oooddtl 'f, LittU, 1 Bin. N. JL 

1681 Olff» V. 8 Mm. k G. 

468 : Md van Jztikit v. L.B. 

8 Sq. 847. 

(f») ▼. it Jor. 1168, 

TM P. I & C, M Oort ▼. DoMr, 8 
Do C^a & 80. 

(«) Btff, V. itwjr, 8 C. a F. 896 ; 
T. Ooftw, 8 Jw« K. a 89| 
MM V. 1 aim. a I i 


Cktrihn r, Orombto, 9 Jor. N. a 
884. 

<P) 8m OttffrU ▼. PkiUipt, 8 Y. a 
C. C. C. 68; Carpawt v. Poicit, 11’k. 
092 ; Jferrmff V. Cloherrfft 1 91; 

Jottt V. Poffk, 1 FIl 96 : m to foriiu 
tha dauuiTcr, boo IFaM v, TVs* 
cMwi, 18 Blm. 877. 

(P) Btig. 788 j but where lead wm 
reeoT«red fa ejectiMBt, the adJoHcc 
of the clefwAnt wee 1^ bouad fa 
Bqolty to etote to wbon be hod oa 
behell of hb dbaii deUmed the title 
deede | Bnrmtr ▼. /eolBoa, 1 Be 0. a 
a 47a Bo, M Low, the wdldtoB of 
s aortgesee hM beat compelled to 
ehov % doid for the nere purpon of 
MntiSMtkn; Phtift T. Pm,8 SL 

aa 48 a 

(f) OMt T. amn, 7 79. 

(ri v; MMMt, 18 Besv, 

4 H 
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po^ns under him ($y In one cft0o it appears to 

have been considered doubtful whether the privilege does -^— 

not cease on the deatli of the client (f). 

It appears that even the purchasoi* hii] 4 df if a KoriHU 

suit he instituted against him, be Ixnmd to produce letters 
written, or cases stated, for the opinion of couubcI, either by 
himself or his solicitor, with a view cither to that suit or 
oven to a suit with tbiid parties, if I'especting the same 
matter and involving the same questiop to which such 
letters and eases relate; nor A fortion, the opinions ob- 
tuned on such letters and cases (u) / an<\ according to 
accent (lecisions, tho same privilege seems to exist in favour 
of caHcs laid before counsel and lottci^ written to a solicitor 
for legal advico with referoneo to a known defect in title, 
although not with any view to threatened litigation (x ): 
hut, of coui'se, an opinion which in effect was taken for the 
joint benefit of the party seeking and tho party, refusing 
production is not protected (y). An opinion taken by 
another party in the saiao interest, and confidentially com« 

(«) Beo Orc^ % t Jnr OrftjMt, 1 Besr. 258 ; Da^ford f, 

K. n 156 ; 8 K. a Jo. 288; J^imeU BttikmUf, 6 Bmv. 131, $ad OMc* 
y» /ffoboff, S Ho. 837. Umto oitod; KtUf r. /odm, 18 Ir. 

(0 CkarUon v. OomU$, 9 Jvr. K.S. Eq. B. 129; Swift ▼. M^Ternan, 18 
33i, 536. • Ir. Sq. B. Il9j T. 1 

(«) I/chnny, Swdtyeif, 1 Ph. i76: Sim. N. R» 1; 18 Jar. 465 ; oe 
and too oorllor com Uuro dtaci pool 978 ; Jfegue/l t. Sffrge, 10 13aav, 

Brovn V. OolaAoa, 18 Bmv. 852; 61 ^ 11 Boor. C18; 15 Jar. 1046, 

Tkampwm t. 1 Dm. 81; UVC. A.; 81 L. J. 13 ; Ckmimiek r. 

V. Vernon, 1 Dr*. 864; r. Chadwick, 16 Jar. 1060. Hm more 

Stuhhf, L. B. 8 £q« 547. * ooDOoctiem ot tto doooiDMito wiih ilw 

(a) 8te Pmr$e ▼. Pmroe, 1 Da O. acta impoadied hgr tha UU h ao 
a 8.12 ; ffartnff v. C(oi$rr$, 1 Fb. groaitd Cor tbair ptodoeUoo, laa 18 
01; Mwut V. Badddtf, d. 476; Aard Jar. 972; and aaa Jlnoodl ▼. Jodm, 

IVabtii^wi V. Ooedritise, 8 Ba. 128; 9 Ha. 887; Ao^afoa a. Ckadwiek, 18 

Iteece t. Trj/e, 9 Baay. 816; Penmd^ Baar. 880; 8 Uaa A Q. 575. 
doHi ▼. Samwmd, 11 Baav. 59, 61; (f) PefmoU t. 10 Baav. 51; 

JlawHnt a. Oaikareok, 1 Bim K. B. and aaa Wardo a. WanU, 8 Ma& h 
150} ’Mmm a. IHsb, 1 & 4 J. 451; 0. 865 ; a cam d buabaad and wih '. 

Cnikf y. Pkkmdt, 19 Bmt. 401; and n^vetf a. Ifooper, 10 Baaa. 141, 
i4aa5|r a. Bewkkt, S Da O. IL 4 0. wbara tba aottdCor takiag tba opteloa 
476; bat aaa Bmd$n a. 17 ttm vaa a trwtaa lor both tba UUianta | 

84 I Itifhi a. Mwm, S Baoa. 81 Demfim v. 80 Baaa. 48» 

Aa to «aNa ci Inad, aoa MUii a« 
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mtinicated to tlie purehaaeri the latter not only need not 

4 

producoi bnt U actuall/ bound to conceal (a). 

to the effect of noUco when establiehed 2—It may be 
Imd do\vn aa a g(\\cral rule» that a purchaser with notice, is, 
in Equity, "bound to the eamo extent, and in the same 
manner aa the pcinon was of whom he purchased “ (a): for 
instance, he will bo bound a trust, or incumbrance, or by 
any agreement rcspoctiug the estate, of which he has notice, 
and which would havo bound the estate in ^e hands of the 
vendor (t). 

The considoration of how far the purchaser is bound by 
notice of an executory or executed agreement, which is, 
either wholly or in paii, void or voidable, ^vos rise to ques¬ 
tions of greater difficulty. 

Whore A., seised in foe, iu consideration of his son’s mar¬ 
riage setUed tbo estate on liimsclf for life, wkh remainder to 
his son for life, with the usual limitations in strict settle¬ 
ment on* Ills son's issue, with remainder to himself (A.) in 
fee I fmd with power for A. to lease, and with his son to sell 
the estate; and A. agreed to giant a lease exceeding the 
power \ and then A. and his son sold tiie ostatc, the pur¬ 
chaser, who had notice of the agreement, was coippelled to 

4 

perform it at the suit of the intended loasee.Cc). Lord 
Rosslyn thought tiiat Au’s agreement bound the estate 
except as against the son and other remaindermon claiming 
under the sottlemenV and that the sale took the estate out 
of the Bottlemcnt and left it indefeasibly. impressed with the 
agreement (< 2 ). Lord Redesdale has expressed an opinion 
that the purdiascr, except te the ext^t ctf kJn life estate 
and remainder in fee, ought not to have been bound (s)., 

(f) Mortu t. (M, 5 Ds Q. 4 8. Ca. 674 
567, 4Ad 8 D* O. M. 4 G. 58S: ud (c) Tafier T, SMtf% 8 Vaa hub 
«wm V, <7sf^jr, 1) Bmt. 457. 457 \ Sog. Fev. M sdit 754 

(•) Sttg. 749: fo|l0r V. 5l i66g<, 8 (tf) 6 m p, 4il 
V4L Jaa. 489. («) 8m 8 Miv 4 L. 599, tad ZTor 

(5) 6m DoMy. T.4a riMn ^s4aH8|8Dn. 4 W. 80i 
a a 845 s Ah V, ffiCm, 10 B. In 
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Lord Si Leonards seeiiu io eoninder (/) diat the decaeion 
can be supported on the groifnd that tlie purehaeor woe 
hound to indemnify Uie vender against his liability to 
damages undor the contract; and he r^ers to a ^e {g) 
where a cc^yholdor having grante<l a ronowriSle with 
the lord's licence, and the lord having, in the naino of a 
tmatee, purchased tho copyhold interest with notibe of tho 
lease, and having refused to renew, a bill was filed by the 
lessee for specific potformafice, and Lord Eldon directed a 
case to bo submitted to tho Common Ploas as to whether 
damages could bo recovered by the losseo u^n tho lessor’s 
covenants, and upon receiving an opinion in tlio negative 
dismissed the bill This, however, can scarcely bo con* 
sidered a decision: and it may bo doubto<l whether tho 
vendor’s right to an indemnity (supposing it to exist) can 
pvo to the lessee a better hohl upon the eMate than ho 
originally possesscil 


It has been hold tliat a purcliascr who buys expressly 
subject to a partial intoroat which has no existence (Jt) or is 
roidahlo (i), cannot dispute the right of Uio party in whoso 
favour the reservation is made: but where a mortgage to A. 
falsely recited an equitable charge in favour of B., and such 
charge was sube^uently created by tho owner of the equity 
of redemption, it was hold that A. must stand as fimt in¬ 
cumbrancer (i): so, where a mor^fsge was given hy A. and 
B. as his surety, to secure C. against the payment of a stun 
of money which the deed represented him to bo liable to 
pay to D. as surety for A. and B., or one of Uiem, and C., 
though morally bound, was in fact under no lofpi obligation 
to repay D., it was hdd that B. was not liable under the 
mortgage for Uie debt due to B. (T), 

(/) Si^. rei. (0 See NtihTi ram, dtoil 1 MoU 

Of) iM/hiw v/JSVMhll 45S; uS MOO Leader r. AMmu, I 

s&d ne JVftbi ▼. (MUm, I Drew. flSl. Gen. k 1 m 
if^) iV eXyss*! «Ha dWd Is fre»fr v. S Ha 470 ; 

M S Tm 879 ; sffA 18 Jw. 443. 

bot tbo n)e to to eltorwiee st (9 ▼. IS Beev. 84 ; 

IM, eeo Amt. ifdto, 1 Boa S P. S De0. H g 0. 440. 

681. 
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Ifc litt even been held m IreUnd (m) that where an eetate 
ifi sold, subject to yoid or vohUble lessee, the vendor may set 
them aside for his own benefit, upon securing to the purchaser 
the parent of tl o rents and petfonnanee of the covenanta: 
but the ^int is t^tod as doubtiul by Lord Si Leonai'ds tn); 
although he judicially admits that if a man buys an estate 
subject to an incumbrance, and it turns out that it is not a 
valid incumbrance, yet he may so buy it as not to leave him 
the power to impeach it” (o) 


Maffvht v« 


In the case last iH>forrc<l to (p), where the vondora attempted 
to sot aside leases for their own benefit without the consent 
of the purebasor of the rovoision, Sugden, C., held that they 
had no such equity, and could not impeach the leases, unless 
thoy could also impeach the sale of the roveraion ( 9 .) This 
decision was reversed by Pliinket, C.: ho considered ifofftiire 
V. Ai'iiisti'oiiy an authority, and as founded on the clearest 
principles of common sense. He, however, went on to ob> 
sorvf (r), that the purchaser had a right to he secured in 
his rents by proper covenants in any new leases; this was 
done in UagaUx v. A^vndivng : ** thus admitting the right 
of the purchaser to have as good a security as he ha d under 
the oripnal leasee j^^and not advcrtoig to the impossibility 
of determining the relative values of covenants by the lessees 
and covenants by the vendors (s). Now MaffuU^e v. 
riivng seems to ho no authority for disr^arding t hi s differ^ 
enee; for the Court there appears (Q to have recognised the 
purchaser's right to have as good a security as he before bad 
for the rents and covenants, and to have founded its dedsion 


(m) Maguire ▼. I Bik 

a B. 63S, 54S : iod nee Siakeuty t« 
BagnU, S BIL K. & S«S, SS7. 

(•) Sug. 761 

(•) U a G. tna Sag. S16, 910; 
Wood ▼. Marfuie ^ XneSeiKterrf, 10 

BeS7. m. 

(p) Mudmry t. Chiwy, U a 0. 
tm Bug. 1 S 5 ^ 7 0 iaF.l; IH.L. 

c^sra 

a O. in. 910 . 8 e^ 

M to tbe of ToUtole 

leSMi, IS a to m a 96, ftsd u 


Vkt all 

(r) U a a tern. BL 1.00. . 

(t) ” I eiipMlHDd ibU thk CmrS 
CAB amr eater Into the qneetion 
whether the eeveuat which Wmlp the 
■Mti of the execaton aad muteei 
• of W. P.le cr li not ttt eqairnlent for 
the odglBBl eoreuBt ty W. P.,*' jwr 
V.-a ^weO, 10 Bin. 000; end 
Mt MMffmy % Orty, I SCnc. a 0. 
160; PMPoOer t. Otteoa, 1 De G. 

ajaeoi 

m &M t Bik * B. MB. 
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Upon the Mumptim (wluck seemfl to have l>con lic^meMed xv. 

in by the pliuntifl) thAt, in tb^ pwtiCQlAr cnee before the _..... 

Courts the coTenanfcs of the defendant might be considered 
equivalent to tlie eovezianta of the le8a6ea|An appeal tlie 
Lords from Lord Flunket's dedsion wcnlf off itpoip^othor 
point (u). 

But it seems cleafi on prindplo, that if a vendor possess 
any such rights the substituted security for tho rent and 
covenants shouhl be given to tho purchaser before tho com« 
mcncement of litigation against tho tonontaj and should bo 
binding whatever may bo its rcsnlt: for»^*tho voiy iitigation 
might imsettio and ruin tho tenant and after all prove un< 
successful" 

** Whore the consent of a person is essential to tho validity 
of a lease agreed to be grantc<h and he himself purchanos the to wM 
inheritance with full notice^ yet bo will not bo bound by 
it" (y): but whom land subject to a loaso of a way-leave at 
a reserved rent detorminable by the lessee, was sold apart 
from tho rent, and the purchaser of tho land agreed with tho 
lessee to <l6tonuino the lease, and enterod into a different 
one, in order to defeat tho right of tho pumhascr of tho rent, 
tho latter was held entitled to havo it made ffood out of tho 
new contract (z). So, a purchaser buying a lease, with notice 
of a chaige upon it, cannot in Equity, as against the incum¬ 
brancer, meigo the lease in the rovorsion (f(). 


It was held, in a modern case, wliere a person, having Purabutt 
mortgaged in fee, demised the property without the concur- uartMV-^ 
rem^.of tiie mortgagee, that a purch^r of tho fee-simple, 
who by one deed took a conveyance of the legal estate from ^ 
the mortgagee, and of the equity of redemption from the 


(v) Sd6 Sktekjf Muthrrg, 7 CL («) Weed J/arginf ^ lamlm* 

a Hb. 1. dtrrp, 10 B«v. 466, 

(«) Ptr Bogdea, <L, LL 4 G. toa (a) 8m r, 4 BB. N. S. 

8ug. B18. SSO; and f, 8 Bli 

<|r) Sag. 7S1, dUag v. N. & 66%, 

11 Ym 174 * 
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Ch»p.XV. 


AbIumoI 

fotdftbl* 

catitlid 


repiemkUve of the mortgagor, vaa Mi eatoppod at Law, 
ilthota^ ho received rent drom the tenant; hut migb^ eject 
him after the expiration of the ugual notice tg quit (b) ^ he 
wotUd, howoverirhavo been eatopped, if the mortgagor bad 
got iif^o l^al &tato prior to the conveyance, and tbe^ant 
of title had not appeared on the hes of the lease (v). And, 
in a later case, where a mortgagor in posBOMion granted a 
lease, which did not diacloae the fhet.of the mortgage, or that 
the legal cfttatc was outstanding in^a trustee fbr the m&ft- 
gagor; and subsequently, hy apt words of conveyan^,* 
granted the reversion hy a deed which showed the want of 
l^al title, it wiw hv>ld that the assignee had the reversion by 
estoppel, and could sue the leasee on oovenanta running with 
the lan<l (cQ. It was ti'cato<l by the Court as well OBtabliahed, 
that where a lessor without any legal estate or titTe, demises 
to another, the parties themselves are estopped from dis* 
puting tl\e validity of Uie lease on that ground If the lessor 
subsequently acquires a title, the lease and reversion then 
take effect in intorosi, and not by estoppel; and an lotion 
will lie, cither ^vay, for breach of the oovenuta in thedease.^ 
And the Cotui also Imd doam the doctrine that the assignee 
of a IcAsor, who has no estate in the land, has the revoraon 
by estoppel os against the Icesco (f). 


w>«<s On a domiso ofan catato^in mortgage, the lossoea^covenants 

are usually entered into with the mortgagees, in order 
ihi moHaaeor. may Tim with the reversion at law: and whore a leieing 

power is expreeriy reserved to the mortgagor, it is generally 
made a condition of its exercise, that the appointee shall 
covenant with the mor^ageea by name, and that the ri^t 
ofre^try.shall be limited to them.* But it seems tiiesoilndpr. 
view tiiat, whore the lease operates under a power, tht b^eAt 
of tho oovenanis devolves with tiie legal revmion, whether 
the reveraioners at Law be named as oovepanteea or not (/). 


.^) Am d lord Dowoo t. lUt S8 14 J. N. R S06,101 

M, 9 4 B. 1087. • (4> CMMm ▼. 

MWm d AfcM, («>Bm fiftM dMis (Mhfrtttm t. 

SEaAd878| CyUkierUomr.Mi^ 

i HiH « 7tS i a Hod 1 K<r, (/) Sle Mrf ooadte Oitfimer t. 
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Notice of Ik co&yeTftnee vhich comes witliin the provisioiu cup. xv. 
of the,27 Elia, o 4 (j/), as being made for the purpose of 
defrauding pvrchaseiai or aa reaerving a power of repocation 
to the grantor (h), is immaterial; and the nurchaaer's title 
will be go^ at Law and in Equity (i ): and the voh^lCem 
have no olaim against the purchase*money paid to the 
settlor (k), 

'Ji l^al mortgagee is^bf course, a purchaser pro frinto (I): wu 
so; also, is an equitable mortgageo by deposit, with memo- tSt 
randum of agreement for a legal mortgage (m): so, a lessee at 
rack-rent (n) is within the Statute, but net alesseo without 
fine or rent (a): so, also, a purchaser under an ante-nuptial 
settlement (p) ; or one who, in consideration of the convey¬ 
ance, waives a disputed right (f): and, in one case, a pereon 
claiming for value under a genenU assurance of *'all the 
estate " of the conveying party, was held to bo within the 
Act (r). But it has been held in Ireland (s), and more 
recenUy in England (Q, that a registered judgment creditor 
is not a purchaser within the meaning of tlie Statute. 

• 

4 

It is settled that a mere voluntary conveyance (unless, wbu cobtoj* 
perhaps, it bo in favour of a charity (u), is fraudulent within 

* wHUdUw 

effMfWo Smith** Cmi, voL It, itstat*. 

p,l, 

(p> ▼. Wardf 1 Cha. 0$k 

rS; bat not, ot come, wbors it ii 
poit*avptUL 

(f) J/tH V. 2 Tvtshi, 

61. 

Apwt. Van UfyAuifoeM, H fin, 

126. 

(i) ffOM V. Srvna, 2 Ch. R. 

241 

(t) Baavam v. Bead 2 Jor. 

K. a 121; 6 Do G. M. a O. 607, 

(ho fnU court o4 Appeclomi 
am Uw o*Mi then dte^ tad tho 
jwigoMnt. 

(•) Ai to whethv thw* U aaj n* 

«ptlan la brow o4 s thaiitf, tiiU 

c^p.aei 


?OU IL 


//oh,* UC. B. 240. SioMtheSao 
VIot a 106, a 6, e penoa bot tinnwl 

m putr to • (bed mnj toko the hezw- 
it of p ooveiUBt or condittoo reepect* 
Ins hendhMDeota 
(p) Sm 22 Elii. 0. IS, 1. 2L 
(S) Sen Met L 

(Q Oao<h*9 ema, 6 Bep. SO; Badgn 
▼. TmfXdr, 2 Bn, 0.0.141; Bveib 
r. 12 Vm. 101 

▼. IFUnprr, 26 Beer. 

662. 

0) Dma. ffWer, 1 Ad aB. 722; 
CKapmon ▼. Emwy, Cowp^ 271 
(») Udtr T. fomer, 6 En. 221 ; 
Edo V. fiievret, 2 Y. 4 a a 0.172; 
but the dMd* may be nomeed et 
Lew, KwrUm ▼. Zhrtim^ 2 Blif. 76. 
(•) Omiwrigkt v. JfMial BL 1011 
(•} Uftam ▼. Beintt, ^led k 2W|n^« 


T 
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Ohio. XV. 
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the. meiiusg of the Stetnto, even elthongh made the 
direction of the Court (x ); 2 g.| a conveyance in truet to eoU, 
and to pay crediton who are^ not partiee to the arrange* 
meat (y); or a rpoeb-nnptial settlement upon the eetUor'a 
wife, nxiebtfid, of family (e)» nnleas made in punuanoe of 
a Undlng (a) ante-nnptial agteement (h), or of a fiuiher por* 
tion (c), or of an agreement to pay afurther portion which is 
afferwarde ptid (cf)/ or (on a settiement of the husband’s 
eetate) of the wife rolinquiehing her intoreste under an exist¬ 
ing settiement (<^, or hot. jointure or dpwer (/) (if married 
before the lato Act camo into operation); or mortgaginghei* 
aeparato estate (jjJ, or property over which she has a joint 
power of appointment (A), to pay his debts; or (on a settie¬ 
ment of the wife’s estate) of the husband’s rdinquishing his 
estate in jure tiutnti (i): so, if a stranger concur, and pro¬ 
vide for payment of the settlor’s debts, be will be considered 
to have purchased the benefit of the settiement for the 


(j) jroitiii V. HertU, t Roai. 4 Sf. 
507: snd ikktn it no txcqiiiua la 
ol tbo Crown, totVe ; 

Mte, S Ecp. 50; 

COM, 11 SO 1v 
<f) Utth V. Imh, 1 Ch. Oft. i40; 
▼. S Mur. 707; S Sim. 
14; Attorn t. Woot^oUy 4 K. 
495 i r. Lord 8 

Sim. 1; WSdtMff % tUcAardOt 1 
055; Smith r. 0 U B. 186; 

SimmomU % PaUm, 8 J. 4 L. 489; 
ModdrmOM T. Stomri, 1 Sim. N. R. 
70,09; 0n|aSY.JUrM«,7Uft.807: 
Smith T. 2/mit 10 ^ 80 : boi Mft 
T, Traejff 2 Ch. B. 10, tad 
Bay. 718: Im Touche t, SuH 
Lueum, 7 a 4 F. 772; FMr. Lmd 
IhuouffAmoref 1 Dtu 4 W. 227; 
OUfff Jieee, B. 7 Ch. Ap. 71. 
8tt iho jndgmea* iu Sfnuot ▼. 
m, S B. Ii. a 181. 

4) Mjm T. 1 Bn. C. 0. 

148 ; Jht T. Boc, 0 Boo. 525 ; Currie 
1 Myi 4 a 17, ft 
sopraoU ttMltd br ft annlMi wootn 
dmipf oowrtnrt^ Stt^ loo, ts to 
ep|i^aeUi btlsf vliWs tto Ao% ^ 


V. BoMA, 6 E 4 Ad 181. 

(a) Sot 12 Ttt. 74; 2>ot 4 

Maa ^ f ITftiMfcn v, 

/0ft«, 28 Bmv. 487; 2 Dft G. 4 Jo. 
70; Chfon v, (ktom, L. E 2 E 4 Ir. 
Ap. 127; E E 1 Git Ap. 187 ; ftftd 
mom ditd, OL XVUL, % 7. 

G) StauJupe, Oto* Jfto. 

484; Smdaa r. Jfffpm, 12 Voi 74; 
Br portt Hath 1 Via 4 E 122; wo 
PiUitnhce f. Pdtrmfftoi^ 1 8w. 104 
(c) Broira /oata ^ Aik* tea 
p. 190; iftiTwna t. AtSdovn, 8 Aik. 
479; Pamedm f. Bftos, 2 Vw. E 
808. ^ 

(df Brwm r, ^Ma tiprA 
(<) BftB T. Frw. Is Ch. 

118; Bsrlir v. (krier, 4 Ba 409 ; 
M orwm T. Bfotiwfa 10 Bft. 8i; nd 
Mi Oarl r. BMMkS 8 Ltr. 148. 

(/) Btt Sftf. rta 

(MV 82 E T. 118; 

V..O.W; 

(S) Sw IWHIrwJ T. MO, 8 Dt 

aii,*-a,Tv;»4-' 

« ApjM. M W 
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settlot^s ftmily (h )} in aep^^on deeds, tKe eQVdnetit CUp. xv. 
usually entered fertb ty w trostees toiademnaiy the husband 
sgeinat the wife’s de^, will* as sgainst creditors (I), ud abo, 
it is coQceiYed,'^.as against subsequent pulcbasers, support 

any further settiement he may make upon her. ^ 

\ 

In a recent case where tho owner of a valuable Equity of 
redemption, settled it upon.his wife and duldron at iddmition 
roquoat of a neai* relative, and in consi<lcration of a smaB 
advance hy way of loan, upon the security of hia promissory* 
note, to enable him to pay off tho arrears of^intorest on tho 
mortgage debt; the settlement was iipbold as against a 
subsequent mortgagee fiom tlic settlor, notwitiiatanding the 
inadequacy of the consideration, which was not even 
mentioned in the deed (nv). 

So, where husband and wife, juintly seiaod in fee, mort¬ 
gaged the estate, limiting the equity of rodciupUcn to such 
uses as they or the survivor should appoint, and the property 
was reconveyed by their appointm^t to tho use of the wife 
for life, with remainder to the use of tho husband for life, 
with remainder to uses in fevour of tiieir issue, it was held 
that her concurrence in the settlement made hy the recon¬ 
veyance, was a sufficient c(Hisideration to support it against 
a subsequent purchaser for value from the husband (n). 


So, if a post- nuptial aettloment be made with the aid of Pavt^nopiltl 
another person whose ooneurrenco is essential to its full 
validity—as in the ease of a settlement by tenant for life and pwwd, 
tenant in tail in remainder—^tbis may take from tho instru¬ 
ment its voluntary dliaracter (o): but the concurrence of the 


(S) T. Shmif 16 Bmt. tire ; m Frtifion t» 4 

4C6 ; And tee IV—isi t. 2Ubr, LiB. Baav. S94 ; WAaM y. Iftfiaji, 14 

1 Oh. Ap. 44e; sad we Ihi/tp oo it % 405, afimod in D. P. IS Jor. 467 ; 

OpA'iu, L. B. 6 Ck If. SaS. 1 H. L. Ca. 666: 6 H. L. Ca. 40. 

(1) Sw A4Skiw T, aim, a Bn. a (») B^ 0 pocU T. Comm, L. B. 6 
a 00; Warns T,/M6,tlCw.a56; 

but tba faitoodosItaQ ^ Saok a eore* (a) y. Saudi, 8 Da 0. S 

ubI la not, SI Sm biw oltio np- Ja 186 ; 4 Juti N. B. 1160. 
pond; notkJ s bnl wj otSir go^ (i) ifpdMm y. lord Xtnfm, % 
rwnddirstton wfll bt rnsDr effw- Tm S. 601; ws 410; JSm r. J5 Mm> 

Tf 
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husband in a aettlemant of the wife’s eetate has been hold 
not to have this effect when the buabandb existing interests 
are prescrred hy the settlement (p). So, a {aniil 7 compromise 
founded on a doubtful intestacy is valid ( 9 ). But, of course, 
the fsc^of the grantees having had estates in the property, 
which—as in the case of estates in remainder on an estate 
tail—have been destroyed by the settlor, will not support 
the settlement (r). 


And the Act extends to a case where A., bavii^ contracted 
to purchase an estate, takes the conveyance in the names of 
trustees, upon voldntary trusts (s). 


It is generally said, that whore a person has endowed a 
charity, he cannot afterwards avoid his own act under the 
27 Eiis. c. 4, by a sale to a purchaser for value (t); but the 
point does not appear to have been expressly derided. In 
one ease (u), a municipal coiporarion founded a hospital, and 
procured estates to be conveyed direct firom the vendors to 
the hospital, mid it was held that the coiporation could not 
defeat the conveyance by a subsequent sale for value. But, 
in this case, there never was any estate vested in the corpora* 
tion. In a later ease {x), the point was left open; and it 
must be regarded as still unsettled. 


Marriage is in itself a sufficient consideration for an ante¬ 
nuptial settlement npon the hosband, wife, or issue (jf): and, 
in the absence of fraud, the settlement made by one of the 


a Wilt. S56; «ad owet dtad 1a Dc4 
Y. Xofft, B AiL a IL, M« p. 009; boi 
see alee that case, 896, aad 

ToHeton t. UddtU, 17 Q. B. S9a 
(p) BvUfr^Ur, 15 Beav. 

. 400 ; but Me Orten r, (^Xeamejf, 8 
If. 0. Xfc B. 807; and ee^ on tba 
genefal eubject, SceU r. Sew, 10 Jv. 

7oa 

' |t) 9 Ka. 90 i aee 

gl v iUom ▼. 1 Aik. 8 j 8 

wl 4 T. L. a 4th adit, 084, and 
OMM tbM died i Hdi evprd, 708 ; 
Amm ▼. JUdtwdi, 10 Ha. 81 { Xr 
ptrU XwF, 17 Jv. 1141; Btttn r. 


Goifrfv, 0 De G. K. 4 0. 74 
(r) OomAk t, IVepsM/, 0 Bow. 04 
<e) SMu or Xertea ▼. Tea //fy* 
t\uym, 11 Ha. 180. 

(0 Sm Tndode Charitable Traite, 
854 

(«) AU,*G9tk y. CorpeniioM ^ JVne* 
ntUe, 6 BaST. 807 ; 18 Cl, 4 F. 408. 

<8) Tfn y. Cbipetw^ Ohv- 
<ca4f, 14 Baay. 174 
(f) See gmm r. /mm, 1 Atk. 
190 } y. frwm, 0 V«l 758 ; 
€toimm r. OM|n, 8 Boh. 4 L 147| 
Xe pdtfe A'Xsnda I BeQ.lC.4 0. 
44L 
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contraoting parties is not invalidated, by reaaon of the settle- chap. 3cv. 
ment made by the o^er proving ineffective: as, e^.,1^ reason 
of his or herinftDcy: nor does any case of election arise as 
against the other party or his or hor rept|8entative8 (s). 

Bui a adttlemjiBt made in pursuance an agfreemeiit 
entered into in contemplation of a marriago not reoogniied 
aa valid by the lawa of this country—as, between a man ^ 

and bis deceased wife's aister^cannot (at any rate so far aa 
it is execute^ (a)) be supported (b ); even as respects a pro* 
vision tiier^y made for children of tbo fj^nner logal mar¬ 
riage (e),. And tho same rule, it is concciveH, will Ofjually 
apply, whoM the marriage, though a horutJUU one, is invalid 
by reason of one of tho partioe having contraeiod a previous 
marriage which, although not known to be so, is still aul>* 
sisting. In the case of a settlement executed as port of the 
arrangements for a marriage within the proliibited degrees, 
there is not merely the absence of a good conaidoratioo, but 
tho presence of that which the Courts necessarily treat as an 
immoral consideration— viz., an agreement for concubinago 
instead of coverture. But a ^jhintaiy settlement upon tbo 
woman herself, if not fouq|^ Jxpon any agreement for, al^ 
though it in &ct precedes, i^eoncubinago of Uiis description, 
and which purports on the* face of it to be voluntary, can 
not be set aside by the setUor or his representatives, if it 
has been perfected by an actual transfoi' of the property to 
the trusts (rQ» 

A question is f^uenUy rabed as to how far the conside- Ho« the 
ration of marriage extends. As agamat tho settlor and his 
heirs, limitations in &vour of collaterals, eontmned in an 
ante-nuptial settlement, ate binding (e); but whether they 

(s) CawtphfU i, 91 BSiv. (S) OnJmu r. 9 De G. F. k 

607 ; 1 De O. a Ja SOS : bow- Jtk 691. 

mr, v« Lhitaf, 1* XL S CS mp wtak t. DraJUp, SO n«sr« 

Ch. Ap. 678, 6SI, wu 01. 

iUowed. (0) fm asS woddtt ioOgunt fai 

(i) Aptm T. i/eilaiA i» B. 10 Bq. Apmi r. /mkiu, M 
976. (t) Do^enport n SitAopp, 1 Fh* 
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0 ^^. be supported as against subaequent hmAfidt purchason 
for Talus baa been the subjsst of frequent disCTiBMOu. 


Liibitettcw la 
fftTOW of 
wOklmk 


Unnecessary difiiciUty appears to have been thrown over 
tiie easei^upoa thi subject, by a confusion between the eon* 
tract and the coasideration for die contract The oommon 


form of objoedon b, that collaterab are " not within ihe 


consideration of the Inarriago ** (/)• Now thb expression 
u, it b submitted, Hcarccly accurate. If A. agreed with B. 


to pay him 10,00^., in consideiation of hb conveying hb 
estate to the use of A. for life, with remamders over in 


strangers, 


oonveyanee executed accordingly, a question might arise 
whether the romaindermcn took bcneflmally, or in trust for 
A.; but subsequent purchasers from R could hardly contend 
that the liinitations in die settlomeut, iJtra A.*s life estate, 


wore void, upon tho giound of the remaindermen not being 
within the consideration of the 10,0001.” (g). In the case 
of a marriage setUement, the only important questions seom 
to be, first, whether the colbterab were within the contract: 


and secondly, whether (if so) there was a sufficient con* 
aderation for such a conteactv 


Socih Ifai^ 

■hoi^ te 

oauMtni 

wttUn 

wb«o. 


Upon the first question, (considered merely fM one of 
principle,) it b submitted, that where the limitationB over 
are in favour of the colbteral rebtions or eonnections, not 
of the settlor, but of die other contracting pa^i (whether 
wife or husband,) die settlement itself may be consideTed 
/acts evidence of shch odier party having stipubted 

Ibr their insertion. So, where, on a settiratient of the in* 

♦ ✓ 

tended wife's estate, the limitaticms over are in iavour of 
her own doUateial rebtionB, in der^aticn from the husband's 
^oaritAl right by mirvivonhip, (m case of penonalty^ or as 
tenant by the curtesy Qn case of vitibf).: ^ere, in iQy 

M; A a, S T. a a a a <51; eolkttnkwMwIariia 
la wUdi M ItM Mdkr mtm dtod | (/) % Pwhwteftp 15 Tsa 

iS • M p U ocal om of $a 

YfoBsKM T. IWI 4 b. B. 5 Sq. <i Shmri il 

whmt Dm Hiltossi Is farm of 
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oase, other than that laat /indbmd to/the limitaticau over pht^ XV. 
are in flavour of the' ooUateral fdatioaa or eonnectioiu of * * 
the settlor^ eueh preaomption cannot eo readily arise; iTut it.'’ 
might be proved that the other party stipulated for their 
insertion. If tueh a stipulation cannot m presume^ or 
provedi the limitations must, it is ^conceived, bo considered 
voluntaty, and void as against a mbscqucnt bo^id Jide ptar* 
chaser. 

Nor do the reported cases (A), where, limitations in a 
marriage settlement in flavour of coUaterab liave been held 
inviHd, appear to be inconmstent with tlio above sug* 
gestions. • 

In a late case, in the Exchequer Chamber (0» a setUement CM$ v** 
by a woman out of her own estate, made previously to her 
marriage, in flavour of her illegitimato child, was supported 
as against a subsequent mortgagee from her husband and 
herself. One of the learned judges (k), after citing tiie 
above remarks, was of opinion that the piindple there 
suggested was the <n)ly one which could reconcile the con¬ 
flicting decisions; and added, that though it U to be pre¬ 
sumed that the wife and her friends stipulate only for the 
limitations in &vour of the huftband, wife, and issue of tho 
maniage, yet where, as in Xevxlead y. (I), and 

OlaytiAi V. Lortl Wilton (m), tho litnitaitons so for interfere 
witii tiiose which would naturally bo ma<lo in favour of tho 
husband, wife, and issue, as to indicate that the Iiimtaticms 
must have been discussed, and made part of tho marriage 

(5) 8m O^ood T. Wmi. her nreriaoQary ivoperty ; no 

MS; SmM T. i Her. 940, neot ImtIds bees execated, tod tiw 

j«UM T.Heal 9S$; vitf pefpMii who oonld deriTe ear' 

1 Tam. a IL Ml, r, Aewr, booftt tran eofordng the oovenAnt 

tS Sin. 006 i Stoi ^* oai» t. i0Cec|teeir, 1 beiiig her next o4 kin. 

Cea. a L. m t M Mwaa V. (O cm* t. Wrifu, 6 Hot. a 

Hmshi#, 1 bs H. a 1?6 ; Mi S40 ; 7 Jv. N. S. lOSL 

•leo (Vmwp r« 8ib a Clvl^l, W Jutiet SOeekbrn, wlUi when 

K^ete a vii the «U% Jaetiee WlDee oanevred. 

havlsf larrlridWHiM^vieBot (QIAHlSSO. 

hetnd by hb eotyjAai ScMhM <s* («) > Hhdd. 101 

neniafe wtlolei fe'tbe ntiliHMitef 
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Chip. XT. 
dtaL^ 


H)H»' 


.inch ^ reciprocal eonaideratioiiB between 

tile bnabend end the iriie, fhet preeumptioxi is rebutted, End 
the limitotions are not Toluntaiy. Two of the other 
judges (n), were of opinion tiiat, irith two exceptions, the 
rul^ wa^ woU eaWblkhod that a limitation in a marriage 
settlement in favour of the relations of the settlor, other 
than the issue of the mamago, is not within the contidera* 
tion of the mai'riageone of these exeeptions being, that 
a limitation may bo introduced in favour of the cliildren of 
a former nianiage (o); and the other, that a similar limita¬ 
tion may be made in favour of the settlor's issue by a futnio 
wife, in default or issue of the intended marriage ( ji) ; and 
held that the ill<^timacy of the child in the* case before 
them did not take it out of tho principle of the former 
exception. Tho judge (q) who formed the minority was of 
opinion that Ketvstmd v. was derided before tho 

prinriples of law applicable to tlie subject were well undci*^ 
stood, and was no longer a binding authority. 


lUimarki on 
ihii^ 


In Clarice v. Wnghi there was no proof that tho husband 
bad stipulated for tiie provirion in favour of tiie sottior’s 
illegitimate child; nor could this bo presumed from tho form 
of the Uinitations. The child was to take only afUr tho 
husband's life estate had determined, nor did the scUlemont 
in any way derogate from the marital right by survivorship; 
and the only reasonable proeumption was that tiie stipula¬ 
tion emanated from the settlor heiselfr The fkets, therefore, 
do not seem to justify the inference on which two of the 
learned judges relied, vis., that the limitation in fhvour of 

i 

the child was stipulated for by the husband; and, unless 
there is a recognized ^exception to tiie gftieial rule, where 
the limitation is in favour of the Bettl<^s own issue hy a 
former marriage, the prorision for ih^ child was purely 


(a) 0. J. Goektera and JmtiM bat ^ isms prizwipitf 

igrud tlukt Uw jtidf* wbm bwbSBd h (Si 

U 0 A oi the Cevt lalew ikettld bi eiMkr. 

lOrflMd, thoQfh on diffeesl gw w adi (p)< Mp 9ont, Lori WUhn,^ Hidd; 
freo Bbekbvm eod J/i SOE 

» Ntmtmdi. Smrtm, 1 AtL 865; Ftwliii WObtaa 
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Yoluntaiji and void aa agaiiui a anbaeqnaiLt bond fido par* c &yg LXV. 
chaser. In K0wsUad ▼. BoaiM (r), there appear to ^ve 
been redproeal condderatioDS botii on the part of 
husband and the wife; but die main jpound of Lord 
Hardwicke’s decidon was that, if he laid down ai^ other 
rule, it would become impossible for a widow, on her second 
marriage, to make any certmn provision for her issue by a 
former one. The same reason, of coune, does not apply 
where the husband, on his second marriage, makes a settle* 
ment which embraces his issue by a former wife; and, it 
may be doubted whether such a case falls within iho excep¬ 
tion. In Clayton v. Lonl Wilton, tho Ihuitation in favour 
of tho settlor's issue by any future wife was upheld, because, 
fiom tho manner in which it was introduced into the settle¬ 
ment, such a construction was necessary, in order to support 
a limitation in favour of children of iho intended marrisgo; 
and it cannot be regarded as an authority that a limitation, 
in a marriage settlement, in &vour of issue by any future 
marriage, whether of husband or wife, will in every caso be 
supported as agunst a subeequent bond fide pui^aeer (s). 

In a modem case, where a woman being indebted, though 
not to tho extent of insolvency, at the time of her marriage, 
settled all her real and personal property (with a trifling 
exception) upon henolf for life, with remainder to tho 
children of the marriage, and, in default of children, in 
&vour of certain collateral ivlativcs, including a favourite 
niece whom she had adopted as her daughter, and, having 
survived her husband, died without having h ad issue and 
leaving no assets, it was held that the settlement, quoad the 
collaterals, was vduntary, and must be set aside to the 
extrat of the setUor's indebtedness ((). 

As to the second point—If upon marriage the husband's wftUa 
estate* were settled upon the wife, giving her an absolute 

(f) 1 Aik. M, 1S7 ; sad MS OMaH deg:. 716, mU. 

717. (1) AmSA t, CkeniH L. & 4 >4. 

(i) Sm Lord 6a oon« SSO^ 
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power of B4le andooiitrol orer tlie piirclie8e<^zuone]r> efiectiudly 
eFcftding hiin from any Aiture pM*ticipati8n theroin, and 
without sectmng to him tiie indirect advantage of a per* 
manent provision for her» tho marrisge, it is ccmceivedp 
would alearly be a sufEcient consideration for such a settle* 
ment j although she might at once sell the estate and hand 
over tho purchase^money to her own relations: and, if so, 
upon what principle can it bo contended that the marriage 
would not etiually have boon a sufficient consideration for 
any limitations in favour of such relations, which might, 
upon bev Htipulation, have been introduced into the settle¬ 
ment ? Tho case df a woman marrying, and stipulating for 
a provision in favour of paronta, or others, who had pre¬ 
viously been depomlont on her exertions for support, may 
suggest the hanlshipi which might result fhnn maintaining 
a contrary doctruio. The impoHsibilify of restoring tho oon* 
sidoration by replacing either party in his or her original 
riatus is, in itself, a sufficient reason why fill! effect should 
be {pven to any arrangements which were considered to 
form the equivalent, or part of tlio oquivalent, to such con¬ 
sideration (n). 


Beob Units* 

ttoBicap* 

parttdbT 



oftbM 
pmos is 


And where tho settlemont is made by aid of a party other 
than the husband and wife,^-as where, on the marriage of 
tenant in tail, tho tenant for life in possession coneure in 
barring tho entail and ro-settling the eBtate,*^the validity of 
limitations in favotir of other branehea of the fiouly, or (it is 
conceived) of strangers, seema to be unqueetiemaUe (n)^: so, 
even the motiicr of the husband relenting the lands liom an 
annuity, and accepting a substituted secdrity for its pay¬ 
ment, has boon held a suffitient consideration for limitations 


(s) Bm /siirMi T. or 

mi, i liSr. SS7, irboo tl ww Md 
Jihti tbs ifUtft morrioeo porUoa wsr 
a coMfcW sUgn for Umha* 

.ticas to tho Sono of tho hooboad by 
s iiBoal Aad m Bmp t. 

e fla 1C4 ; M V. awrf, 16 
BosT.hOa' 

{•) Boo /osUii % Iff/mm or iTw- 


mii, 1 I#r. 160, SIf^ Oyso d ?«SKfode 
S F. Wns M p SM; sad 
T, 18 VOS os. Mm 

WaOo*s r. 104% L B. 0. Bq. 44 1 
ebM^boveter^ tU Oq«t cenidapd 
M tbs oMlor bMod to roMTO to 
bMir s powwol If^OMBOatSIMIV 
ik4 ooOMobebo irm M oh|M4 
clttitiMBiMltM 



ADVERSE RIGHTS OP TE 


%r.%T 


PARTIEa 


890 


in fftvonr of her yonagsr children (y). A settlement^ not on 
meirisge, hy tMsnl hr lifb. end ^tenant in tail, was» uAer 
special circumsUnoeSf held vcdd as against a purchaser in a 
modem case (s); but the deoimon seems to be disapproved 
of by Lord St lisonards (a). * 


CtsaXT* 

esots. 


ds» which precode a limitation 
ii^, will, it Bccms, bo valid (b): 


And limitations to collaterals 

in favour of issue of the niarrii^,. _, _.... 

to 

so, the romotenees of a limitation (o), or ito being subsequent safftie*. 
to a vested estate tail (J), may porbapH be sufficient to 
sustain it 


And a setUement by a widow, before her second 

^ hj wldov, 

maniage, upon her children by a deceaHe<l huhband, is not 


fraudulent wittiin the Act: even althougli they are them* 
selves married and have issue (f): and the husband is not a 
purchaser within tho Act (/). So, a bettluinent by a woman 
upon her marriage, in favour of her illegitimate imuo, may 
be supported, sa sgunst a subsequent pur^SHcr from her 
and her husband (^). 


But even a settlement in conmderalion of maniage may 
bo fftiown to have been executed by all parties for tho pur- 
pose of deftuuding crediton, and therefore to be void as 
against creditors (h ); as whore a man, on marrying a woman 
with whom he had cohabited for several yearn, executed an 
ante-nuptial settlement for the sole purpose of defeating his 
cteditors, the wife being implicated in the fVaud (i). And 


JVteo*, I whs. soa 

(t) Doer. a Ad. a £ ; 

ud OM fMitm r. LMR, 17 <). B. 
SCO I 4 Do a a te. MS; 
r. (KUofs I Gtf. 4014 

(•) B«ff. na 

w Osftes r. MmtMi, a Mftdd 
ao^ tad M 8«9 na; 
M 9 r^p.aaii« 

ifi) 

M to Ih# 7U| M IWos'e 
owaaLsalOI.' * * 

(f) Ifmmmi I Alfe 


Saa; aad M Xiwff r. CbtfoM, S P. 
Wsa. 074; Z^ue v. JUvk, 11 0. B. 
1016. 

(/)&a 

W Ot^rU ▼. Fr^ a If. 4 N. 
$49 i 7 Jar. N. & 1$S2 | lad f4tfe 
9ii|)r4, p. $96. 

(6) OdmmhimT. PpM, 1 8bl A 

(9 Mnr V. ^wiar, L. B. $ Bq. 
4$; wd m$ Amnsii r. Osto, 1 Jt 

Aaaia 
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Chftp. XT. yirhw such is the object of the deed, the fact of the marriage 

- beftg eolemiiiaed in pnraftance of a long^^standiog engage^ 

ment will not ralidate the aettiement (i). 


Uanc^br 

ioMM 

MtUor. 


Where A., be&g indebted, bat not to tite extent of insol¬ 
vent, applied to hia mother for a loan, whidi she consented 
to make, and in fact made, onljr on condition that he aetUecl 
his landed property, the settlement was npheld (Q; bat the 
transaction was bond file, and there was no intention to 
dcfimad creditors. Bo, where the owner of a freehold ostato 
worth, beyond a nioitgago upon it, about 1,3007., at tho 
solicitation of^a relative who, as an indacemont, lent him 
l.i07. on his piiimissory note, made a post-miptial settlement 
of it on his wife and children, which did not disclose the 
advance or any other valuable considoration, tho scttlomont 
was upheld as against a Mubsequent mortgagee from the 
settlor (vi). 



Where a sottlemont is expressed to be made in eonsideia- 
tion of 5s., and for divora oUier good and valuable, but 
unstated, considerations, it rests with the party setting up 
the settlement to show their actual existence (n). 


CoasidnUctt A settlement or conveyance, apparently voluntary (o), 
sot sspfewt 


(1) Pnm ▼. Tkamfwi, 4 De Q. a 
So. 659. 

(/) TkowifKit r, WtUter, 4 Ds 0» 
a Jo. 600; 7 Jiff. N. & 551, ud 
nprd, p. 897, and oofnamti m 
Thomp$oik ▼. Wittitr, in S^itA t. 
ca«mu, u B. 4 Xq. sea 
(ii) Boftpocti T. CfcfliM, 1* B. 6 

CK A^ saa 

<») Ktimm y. K^, 17 Jar. ISO, 
Y.-C. W., 10 Hiu 805. 

(a) Am (o wh«n • TolraUrj aeiila* 

«MBt Mfi&ot bs «Qf«rcal bj Uw •pF*' 
nok bffwSdiriflii mo ITani v. Aifd. 

Bmv. 101, And eMM aollMtid 
la npoi Wi note, US; also SwUt. 
Urn, 15 Sin. 95 } Bridge v. Briigt, 
18 Bmv. 815; OShmi t. OwrM, 1 
K. a K 110 I SM jadgMl; Prk^ 


V. /Wn, 1 Ite a U. a 0. 808; 
r. Ketp, 18 Bmt. 085; V. 

Mcatf, 2 Blm. K. B. 189; Oo» v. Bar* 
nmrd, 8 Ha 810; /M«r ▼. LoA, U H 
1 Oh. Ap. 85: omerd; BtHwn y. 
inMPis*8y«.858; lWb.aTaL.C. 

4tk aa 846, tad naea eitad in aote; 
SZ«M ▼. OodogtM, Sng. 719; Bot' 
fmtii y. BtrngU, 8 Hyt a X. 86; 
.IFAaatfty r. 1 Km, 651; and 
nZoWf T. BriK|r» 8 I>ra.a WaL 811 ; 
Bcatym r« .S^oftqn, 18 8fa>> 881 1 
SdHmch T. Ifaulv, 1 Da G. M. a 
0.176; Fa|<c T* 8 6b. a G. 
Ill DwtaWwa DefcaMyn, Kjur, 
711 » XMf % Wm, 88 Bmt. 184 : 
asd Mi Aing y. Aft 8 8 n. a G. 
lift •ftdXtfUST. AfwftOte;, 486 ; 
iriwra tei Ito aobjaci ol Mi* 
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may be supported by any evidence, (consistent ^itb its 
terms,) which prov^ that it was in Otct made for good con** 
sidcration (j)): so, altiioiagh ori^nally voluntary, it may be 
luado good by subeequent matter, in tiiu hapds of Uiceo who 
havo givon value on the faith of it; tho marriage of the 
paiiy clmnung under it beneficially ( 9 )—oven although its 
existence be not shown to havo been considered in the 
marriage treaty (r),—or a salo or mortgage, for valuable 
consideration, by the voluntaiy grantee (s); or, probably, 
(in the oaao of a creditor's doed,) the fiset of^reditoiB having, 
upon the &ith of U, refrained to enforce iheir romodiee 
against tlio debtor (Q^may bo sufiicjent to suppoii the deed. 


The distinction between doods vesting property in trustees 
upon trust for the benefit of particular pcr 8 ons,~which 
deeds cannot be revoked, altered, or modified by tho party 
who has created the trust;—and deeds purporting to be 
executed fbr the benefit of creditors,—where the question 


tltatti, hftd sot bM actOAlljr truf• 
Iwttl tX Uw MttW» de*th; DAnw 
T. Arne, 8 Jnr. N. & $76 ; Rkkardwtk 
T. JHcAm'diOn, L.B. 8 Eq. 888: wbm 
jmomory nntei ooopHftwl in tho 
deed were sever isdonsd over; JU 
Wajfi TriaUt S Do G. Jo. 4 8. 385; 
vbere the eettlor retebe^ Ihe deed 
wbleb vu never eeted on, tw oonuan* 
nioftled to tbe vuIsniMn e* the 
tr ui teei^ and afterwarda iki tr oy e dtt, 
and jot it wae bold W be la offeetoal 
dlfp^tion of tbe fond ; compam JIsIl 
v. Han, L. B. 14 Eq. 886. 

(p) ^ Perro n v. Cktfrp, % Tem. 
884 ; T. Todimatar, 8 CoU. 78; 

cu/ord T. r«n^ IY. 4 a a < 1 . 

186; iTanuni v. JKatflw4,10 Ha. 81; 

Ihftpoota V. CbRbM, L. IL 8 Cb. Ap^ 
$86 I and aee as to bncinecting deads, 
as befai^ parti of coe tnuaotlon, 
A A, and Jbrd v. 8tmri, 16 Bmv. 
408| WkiOn^r. 8miA,$ Da a. M. 
kOt.W l PrvWT. ^yer, 11 W. B. 
878, 18 W. B. 781. 

X4hl T. Piee. la CL 


876 ; Sad ladi* Ompanp v. C9dv(4, 
8 Bq« Ca. Abr. 88, and other oaaea 
dtod, 6 Bae. Abr. tit Fraad. 0.; 
• /«Uaoa V. lepard, Turn. 4 Jlna. 804; 
Papne V. MQiiimtr, 1 OitL 118 ; 4 De 
0. 4 Ja 447. 

See BratfH v, Cmiet, 6 Ves. 
888, aee p. 870 : aoe Moddp r. ITil- 
Hami,ZJ,kl4. 1,17. 

{$) Prodfffn V. AarploM, 1 84d. 
aoe 184 ; Owrye v. MiU>ankt, D Yes, 
100 : and see Parr v. Siia$oa,l Bast, 
08,08. 

( 4 ) See Attoa v. Woodffoia, 8 MfL 
4 K. 408; Hindi v. Blake, 8 Bear. 
884; Etrima r. Dattief, 6 Ha. 408 ; 
Jahna^a v. Kerekate, 1 De Q. 4 S, 
260 s Hartandr. Bialv, 16 Q. B. 718 ; 
SfaeMaNoa ▼. 1 Sim. N. B. 

76: Orifik V. JUeketu, 7 Ha. 807; 
SmtA r. Hard, 10 80,46 ; Stgamd 

T. Sfmpma, 6 H. L. C. 181; Sifftfm 
▼. Aim, 1 Jor. N. 8. 881, Q. B.; 
bot sea aln CbmUweite r^ JVaCA, 4 
Ds 0. 4 8. 881 j AtdUliOfi r. 8Wa, 
8 S. 4 Jo. 18; 8 K. 4 Jo. 180. 


Obap.X:Y. 
Beet 6. 
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Chip. XV. wlwiher tbo trasts can be levoked, alteted, or modified, 

__ depends upon the drcumstences of each partieulftr case^ 

has been l&id down as follows; Tn cases of trust for 
the benefit of particular persona the party creating tiie trust 
can have no other object than to benefit tiio persons in 
whose favour the trust is created; and, the trust being well 
cinatcd, ttie property in Equity belongs to the cestui qtio 
tiniM as much as it would belong to thorn at Law, if the 
logal internet hail boon transfen'od to them. But in cases of 
deeds purporting to be executed for tho benefit of croditois, 
and to which no <^^tor is a party, thg motivo of tho party 
executing Uto deed may have been,^dther to benefit his 
creditor, or to promote bis own convenience; and tho Court 
there, has to examine into the circumstances, for tho purpose 
of ascertaining tvhat was the tinio purpose of the doed: and 
this oxaminalion does not stop with tho deed itself, but 
must be carried on to what has subsequently occuircd; 
because Uio party who has created the trust may, by his 
own conduct, or by the obligations which he has perjuitted 
his truatco to contract, havo created an equity against him* 
solf (n). 


Waslhvhclf 
nr ds^iMOU 
Ntuld* 
volnU >7 or 
Craadoltti 


A scttlomont really fiuuduleut or fraudulently kept on 
foot" (is), would seem to be void as against a bond fide pui** 
chaser even from tho heir or devisee of jthe setUor {g ); but a 
meicly voltintaiy dee<l cannot, it would appear, be avoided 
by a sale by the heir or dovisoe; tho piindple vpon which a 
sale by tlie settlor himself avoids such a deed being, that 
the subsequent sale Bho^vB the existence of an originally 
fraudulent intention (s): so, a wife, surviving her husband, 
.cannot, by an assignment for value, avoid his voluntary 
assignment of her logal term for years (<»). Of course, a 


voluntary deed will not bo avoided by a nb^umit convey* 


M JBf Sir O. TNunar, 8mitl t. 
aht, 10 47. 

M Boa 718. 

(y) fimrttt MM, 0 B«p. 78; wd 
•M WMwWs a Cmtaadf 0 BU. 


N.&l,a ^ 

(A.Pm*w r. &Mr, 4 Ha 400 t 
2>a$ a AmSmi, 17 a'B. 788'; Mt 
v.AM8Xi7ayal8i,t40. 
MnMy.iaf<auaB.io8a 
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ance apparontly nuule tot value, hai ia &et Tolimtary (b). It Obip. xv. 
has been held in Ireland that in (he case of several voluntary ^***‘ ** 
grantees of the Mme estate, the cme who first sells confers a 
good title on tbs porchaser (e): but this seoms to be bad 
law (d). 

The Stb soei of S7 ESUjl o. i, aoems to comprise all soitlo- 
menta, although made for valoablo consideration (fi), which 
roBorvo what U, either expressly or virtually, a mwor of revo- 
cation to tho settlor; a g, an unlimited po^eno charge by 
way of mortgage (/^ or a power to revoko^on payment of 
10 s. (jf), or with fl^^nsent of a person* noiuinatod by tbo 
settlor (A), or, almplyi at a future date (i): but a power to 
charge a reasonaUe spedfiod sum (i), or to lovoko upon terms * 
which are fhiriy calculated to prceoivo the mibstantial rights 
of the peoiies inteiested under the limitationh (/), seems to bo 
unobjectionable. Loi*d St LeouaixH exprcs^ce an opinion (m)» 
that whore a settlement made for valuable cooiidoration 
oont^ns a power of revocation which is afterwards released 
for valuable consideration, a purchaser, buying subeequontiy 
to such release, would be postponed to the bcttlomcnt: pro« 
bahly the result mi^^t be the same, although thero were no 
oonsideraUon for the release, if tho purchaser had notice of 
it: but a secret rdease will not affect a pruebaeer (n), 


We may remark hero that a solicitor, when prepai'kig a Po«orctfT«fo> 
voluntary settlement, ought to aecorUun lh)m his client Uopn^ 
whether it is to he reyooahlo or not; and where it is 


w JMrtiT. Waim$,iU^ 1 S 0 » 
gstiftwjw T. I 1C a C. 

m, Zh$y. UWr.l A.4 K. m, 
740. 

{«) WIMbr, I Loofi. 4 

Town. 141. 

(4 i>M T. 4^^ ir q. & m 
M Bm Saf. nii>M Af«C 
10 Sa 10. 

(ft immI f. I Tm. 

sin 

is) 8 m Ori0k, % Oio. 


<i) Tmgm.*9 ouif S Beiv 8S b. | 1 
Smita'i TtMdipg Cmo^ 1» 

(0 8m iHM, ciUd Hoo. SIS; 
8. 0, oit«d 0 Bpp. 88S : boi H smb* 
ihM tbe titia imdM the wMemmi 
iHQ W Tiltd nutU the epcq lS e d Ume 
anivM. 

iff) J 0 hMm r. Ktfmm or 44|fai4» 
ILvr. ISO. 

(0 8m Dm V. 4 T. B. Ml 

a^m. 

(■4 B^rsa 

<a} 4 snecS r. Tk$ni*, Uea l)C 
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Paadiiil 

MtOMintfl 
not viihlfl 
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intended to be of a quaH toAamentaiy character^ a power 
. of appointment which willSvmide the busts, or a power of 
revocatioD, shotiM be expressly reserved (o). In eeveral cases 
voluntaty settlements, apparently inevocable, have either 
been treated as revocable (p), or have been reetifiod by the 
introduction of a, power of general appointment (g): but 
where the intention to make an irrevocable settlement is 
clear, the Ck)nrt will not interfere, merely because the deed 
is voluntary ^f). 

# 

We may hefo remark that tiio ST^lin does not affect 
BotUemonbs of personal chattels (s). 


rimiLiii' 
with Botiot 

'buying fron 

fondor with* 
oat ooUm, 

VMB. 


A purchaser will not be affected by notice of an equitable 
claim, if he purchase from a vendor who himself bought 
bond JUU without notice (f). It has been held that, in the 
case of a charitable trust, want of notice, in order to be 
effectual, must have existed on the part of the^Erst purchaser 
who held adversely to the trust; and that, if he bought with 
notice, the want of notice in any subsequent purchaser is 
immaterial (u). This is a doctrine which the Conrts would 
probably bo unwilling to countenance. But no length of 
possession will, irroepeetively of the Statute of Limitations, 
protect a purchaser buying with notice of the charitable 
trust (x). If trust-property which has been improperly sold 


(•) Andemn v. XTiwortf, 8 Glff. 

1S4; 7 Jw.N.a 1047 ; 
fforiK L. It S Xq. 068; % 

ErerUi, L. B. 10 Kq. 405. Hm am 
ol ibowisg tbnl Om glh WM intended 
to be imvoeebU Is thrown on the 
pvty it; Ctedte v* dntertS 

Mprd; lad fee WtJlatM v. fVtV, 
li. B. 0 Eq. 44 ; but tee PftiWpt v. 
Jfwnuagi, Ii. B. 7 Cb. Ap. 844. 

{f) Boa JfMilr. AO, L. B. 14 Eq. 
wh«e s Tohnteiy MtUement ti 
mletentefWU^did net eonteteanr 
paw# ot nTDCsIten, «m Mi «dde 
liter ^ Upoe ol n«dr twntr 
(|) 

Mswy T. 88 Beer. 458 1 


Por^taw r. WMjff 7 Jv. K. & 800 ; 
50 Beer. 845. 

fy) PhiB^ r. Mit»nSag$, L. B. 
7 CL Ap. 841 

(t) Steee r. Fee 11 

He. 180. 

<l) Bet Breeds r. Ord, 1 Aik. 
671, eod BevtAir r. OrHtea, 8 Atk. 
848; Sm# r. Abedte#^ 8 Bra a C. 
00 . 

(«) SeeBe#( 7 f w e # i <r r ete, Dnke'e 
CL Vtm, 040, A. D. 1058 ; and aee 
AUfn CW^M^ & 68; wd C^. 
■fwtewCT q^ C9Uri^i Beneltenr r. 
rptewa, 8 It L. J04; TadM*a 
ChM<tebte7>aate,ll8,555. 
(e)Afn40.Mi 
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finds its wftjr bnck to iho trusty it becomos I'e-impreeeed Oli^ XT. 
with tho trust, notwithstaadiog an^ want xS noUoe on ___ 
part of mtervesing purchaaen (p). 


By tho 18th EUr a 3 (made^rpetual by the 29th Eli& 
c. 5), conveyances made of fraud, to the intent to delayj 
hinder, or defraud creditors ($), are doclarod to be void: but u bul c. R 
the Act is not to extend to conveyances made upon good 
consideration and bond Jide to persons withoufebotice of the 
iiitondod fraud (a): but tho mere &ct of a tetUemeut being 
voluntary is notenfxgh to render it void agujftt creditors (b); 
nor, on the other hand, is a good conMidoiation suffident to 
support it, if the intention be to defraud creditors (r); though 
the existence of a valuable consideration is a circumstance in 
favour of the validity of die deed (<J ): nor is tho fket of the 
do«<l being executed under pressure on tho eve of bankrupt^ 
buHicient to uphold it, if it as, in effect, an ossignanont of 
tho dehtoi'^s solvency (e). Nor is the ahsonco of any frauduleixt 
intention on the part of the debtor, or the fact that the settle* 
ment was procured from him by die fraud of otbeia, suffideot 
to uphold tho doed, if the effect of the transaedon is to defeat 
the of creditors (/)• A surety is no more justified in 
placing his property out of the reach of liability foe tho debt 
than if ho were the principal debtor (ff). 


(if) Kautedjf r, JMf, 1 Seh. 4 1* ; 
909 p. S70. 

(z) rtde tvH P* 704 
(s) Seoi 6: M* Wood ?. Dkk, 
7 Q. B. sea S Ctf miMw t. mm, 
1 Sin. 4 O. ass i PtmkoU t. Stiotn, 
1 Sm. 4 0< ass; Xb fMo Bttrme, 
1 D« O. U 4 a. 441 a MoHow y. 

S Jt». K. & 719, saa S nar««0 
Y. AiTjs 4 H. 4.K. S071 bad wt, oa 
th» gvnml uuMrtiuuUutt ot th* lU* 
tot% Tmfmifo S . SC i t 
amUhV 0^ 1, mi omm 

dtod b note { Sad Aii/f. aadlR 1 
Hm. 4 G. 164, ad MM cMi 

TomMWod Y. S ter. tICi 

WdmiA Y. teMl(d Ds O. 1L4 

a. S 47 : awi^ ?« ii 


B«»v. 07 ; ^rtnek t. Prtnek, % Jwi 
K. H. 1S0; S De O. St. 4 G. 0S| 
NM Y, Dtjfs 4 Jur. N. R 1225} 
^muiM V. OorleU, 1 J. 4 H. 4101 
TibfywM Y. WtkoUr, 7 /v. N. R 
5Sl I bad Mb, m to aetUoOMaU, 

dcMlt tk(, Y. Stenkimopp, 

latter. 568 } 1 Be U. H. 4 G. 405. 

(5) liotmoo Y. fimnep, 6 W. K 182; 
S Jv. K. R SO) S K 4 Jo. 00, 00. 
{e) Bott T. ai tev. 511. 

(X) iTof M T. teMir, M 
{€) OoodrkU ?. te4r, 8«H. 4 IL 
SSOi aBiG. Ja4&186. 

(/) Cerwat Y. Chrk, L & 14 Sq. 
104. 

ii) (h odrk h r. IVw, M MprA 


TOI. lf« 


I 



imCT OP CONTITAKCS OX 




C&i^XV. 

& 



Th« fiict tliAt tbe setttor^t <3ie date o£ the BotUemcnt waa 
largely engaged an spoculauve tranaacticms {k), or was abont 
to engage in a hasardons businees (i)» is of course strong 
evidence that, notwithstanding his apparent solvency, the 
real intention of the settlor was to place the property beyond 
the reach of his croditora; Ad the fket that he has already 
made provimon for the objects of the setUement may not be 
immaterial in cstiinatijig the hona JuU$ of the transaction (h). 

It has botf repeatedly held that an assignment of property 
incapable of ^ing taken in eaecuti^ is not, within the 
wor^ of the Stalute, an assignment v^tb intent to delay 
creditors (Q* Thus, copyholds, and money and socurities for 
money were not witliin the original scope of the Act (ni); 
and it wan considered a doubtful point whether a person 
largely indebted might not purchase and settle propoiiy, 
which his creditors, in the absence of direct fiaud, would bo 
unable to follow (n). Now, however, by the 1 & 2 Viet. c. 110, 
copyholds may be taken in execution under a writ of elegit, 
and money, bank notes and securities for money under a writ 
of fi, fa, (o). Since this extension of the law of judgments, 
a voluntary purchase of stock, by a person largely indebted, 
in ^e names of trustees, upon trust for the benefit of liis 
children; has been held fmudulent within the Act (p); so, 
also, an assignment by a peiBon in txhtmU of a policy 
on his life (<;). 


Twteot 

nlldIW. 


The simple test to be applied in each case is, whether tho 
transactLon is bondyuls, or a mere oontrivanos for the penonal 


<S) Cfroi^€9 T. XTiorOrr L. K. IS 

(Q ifMbr v« L. IL 14 

Stales. 

(S) OnmUjf ▼« atiMijf, wU 9»frd, 
(0 Sidvr T. XiddtTt 10 ▼«. 500; 
Md M nmes T, 5 X. a 

Jo» lia sad ihan c4«0 »d 
fadgiftsni 

(•} Bm Maikem t. 1 Oox, 

tra 

<•) ?MUr V. AAr, t Vm. 4M| 
^0 ifo Sim r<» )i 


HSi ISO; Ssgd. 000; and m iadg* 
amt la MA 4 Jar. K. Bt 

l&SO. 

(o) 8 m Motfpss U sad 11 

(p) AvnM» T« ITCUTmI, S S.! 
Ja no. 

(OlMw T. ftaw, SO Bmt. 057; 
M to poUAt ol fawriaipi bdag imb« 
rite lor memf te 1 4 8 

Tioi a no, tel 1^ SM Ltm t# f%$ 

1K. * J*. M t JMim T. 
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benefit of tbe eettlofi or of otban whom lie wishes impr^erly Cb^XV. 
to&vour. Thtu, sa ordiotry chditor’s deed is not within 
the Act (r); unless it be so framed that a credibu', wiling to 
take his fair share of the property, cannot reasonably be 
expected to accede to it (s). So, where a trader debtor, 
knowing that a writ of sequeeiration was about to bo issued 
against him, rested tho whole of his propeiiy in tiiutoes f<n* 
the benefit certain of his creditors, and the deed contained 
a proviso that he should reuudn in possesrion for six months, 
and that if any eequeetration should be onfon^l his poeses^ 
sion was to cease, it jrae held that the dcod, although an act 
of banknipt< 7 , if any of the excluded creditors Had filed a 
petition upon it, was not void under tho 13tb Elia a 5 (t). 

Where, as in the case just dtod, the transaction is in the 
nature of a mortgage, retention of possession by tho grantor 
until default is made is no evidence of frawl; but it is 
otherwise where the poescaaion is rutdnod oiler what 
purports to be an absolute conveyance of tho property (a); 
though, even in this case, tho prosumption of fmud may be 
rehuttofl (x). 

Wbore a recovery was suffered by A., tenant for life, anil 
6 ., his son, tenant in tail in remaindur, and by the deed 
leading the uses of the recovery, A/a life estate was limited 
to B., in order to defraud A^'s ereditois, and, subject thereto, 

^e property was settled on B. for life, with remainder to hia 
first and other sons in tail, but 6 . was not privy to the fraud, 
it was held that HA Tecovery was good, and Uiat the deed 
leading the uses was bad; ao that AJb life estate passed to • 
his aaaigiiees in a subsequent bankruptcy, and subject thereto, 

B. became entitled in fee 8imple(y). A voluntary conveyance 
with the inttttion of depriving tho ^ntlff in an action of 

if) T, 11 a B. («)SeeSten2iT.‘i7MnsST.B. 

401 687. 

(•) Owm v« AS y , 6 Ad 4 XL SS j M AaC'iur t. Ai4m, 4 B. 4 0# 

M soi^d a&noi ?. 861 

Mg, IS (y) ?. liddtV, 17 Q. B. 

(0 T. Itwrlm, b It 4 CL ISO t 4 0« a 4 8. 688| WoMeM 
Ap. Ml ?, Mte, 1 Gift 401. 
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the fruits of his veidiei hft^ been held to be void (s);ao,aleOp 
where the object of the deed was to defeat proceedings under 
a winding up order (o). Bat a conveyance, ponding an action 
or judgment, is not necessarily void if supported a valuable 
consideration (7>). 


been hold that a conveyance can be set aside as 
fraudulent agunst creditors only at the instance of a pcison 
who was a creditor at the time; tliough, when it sliall have 
been set amdc, Bubsocjuent creditors may be let in (o): but 
the formcf* branch, of the proposition cannot now be relied 
on ((Q; except perhaps in cases where all debts due at tho 
date of the deed have been paid, and there is no evidence of 

4 

an intention to defraud ftituro creditors (s); or in cases where 
the deed is impeached only on account of the pmumption 
of fraud which aiisos from its being voluntary (/). Tho 
whole subject was frilly conmdered in the case of Sfnrit v. 
Willinvv (]/); in which Lord Westbuiy, after remarking on 
tho incousistency of tho auUioritics, expressed his opinion 
that the following conclusions were well founded:—“ If tlio 
debt of the creditor by whom tho voluntary settlement is 
impeached existed at the date of the settlement, and it 
is shown that his remedy is defeated or delayed by tho 
existence of the seiUement, it is imiDaterial whother tho 
debtor ^vae, or was not, solvent, after the settle^ 

mont (A); but if a voluntaiy settlement, or dbed of gift, 
be impeached by subsequent creditors, whose debts had 
not been contracted at the date of tiie settlement then it is 

• 

(«) Baiiiiv.y. BMoff, 3S Bwr. 11 H«. 1*4; Ortiam r. Pwr^, 14 
417. aB.410;/Ml4i»T. F<iiV;ia«,SDr. 

{•) Utat Knr Sanr MmingOm- 419; Orml^ y. BwtrAf, S. IS 
,ni> r. iltwR, L. B. 7 Eq. 847. Bq. IM} Jraebp «. itavbu, L. &, 
(») Bm Mofiom T. OrgO, 8 Jar. 14 Bq. 1081 ad fUf tq/M. 

N. 8. 789, 898; IJiifriB t. Ptnf, 6 M SmSBt. 498. 

HotL k K. 807. (/) T. Ahht, 8 X. ft 

(r) ^V.*O.K.&,£!(*. 80,98. 

tT.fta O.C 178 i M Be ir<v (p) *. U Jw. N. 8 . 

aeV* IVmc, 8 D* O. ft & 1} 8 mm 70 ;tl>«a. 7^ ft B. 988. 
t. r«* MititiMttBi, 11 Ha. Itl, 188; W Bm^ ho««««r, m to thb Mtoa, 
Arvqp70 Bwt. 400t Ap-MB} 

(d) Bw 9tm y. fn ffqiUyfm, I. B> 8 Bq. 908,' 
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neeeftsaiy to show, either that ^ eetUor mede the eettle* 
ment witii e^reee intent to delay, hinder, or defiaud 
ereditoTB, or that, liter the settlement, he bad not sufficient 
means or reasonable expectation of being able to pay his then 
existing debts—that is to say, was reduced to a state of 
insolrency; in which esse the law infen timt the settlement 
was made with intent to delay, hinder, or defraud creditors, 
and is, therefore, fnudulont and void.** And in a later 
case (i), where a trader 8ottlo<l all his property, present as 
well as ftituro, reserving to himsolf the control over his stock 
in trade, and continued to trade, the settlonibnt was held to 
bo void as against his creditors, although he did not appear 

to have been indebted at the date of its execution. 

> 

The dicta of Lozd Westbury in the caso of v« 

Willows have not met with unqualified approval (it?); and, If 
taken as abstract propositions of law, are stated somewhat 
too broadly. The mere circumstance that the debt of the 
ei^itor impeaching the deed was existing at the date of the 
settlement will not of itself entitle him to relief against it, 
unless from all the drcamstances an intention to deftaud 
oroditors must be presumed. Actual proof of an express 
fraudulent intention is not required, except, it has been said, 
in cases where the settlement sought to bo set aside is 
founded on a valuable consideration (Q ; and even in these 
cases, it is submitted, the dificrence consists not so much in 
the nature of the proof required, as in tho degree of its 
cogency—the. &ct of a valuable consideration of itself 
rebutting miy primd faeie presumption of fraud. 

It was held, by aa eminent Judge, that a person who has 
assuted in the preparatioD and canying out of a voluntary 
deed, is not therein necessarily precluded from enforcing his 
claim adversely tait^ as a creditor of the settlor; but tiiis was 

v:.: 

(0 Wm B. ? A). Xoi v. Hilts, L. £. 14 IM. 

Air. * (0 Bm jttlfttai J. Otfifd, 

(A) ?«Afs X- & A Clu is /bnsss n Ptfs, nyrA, 

ApWsL.IL fify SOS ia4 M 


ObspXV. 

Bscaa 


3S«nsiaioa 

SpMit. 

imm. 


PmoB wiko 
hMamUtai 
in 

n ▼ohaAteiy 
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leyeraed on appeal (m)* has also been decided that an 
indictment will lie against tiie grantor and granteeina 
fraudulent deed (it); and therefore where a UU is filled to set 
aside a deed as fraudulent under the Statute, a defendant 
who is a paity to tiio deed, either as grantor or grantee, may 
decline to answer tltc iutci rogatories (o}» 


ITow Tolsn- 
twyMttl*- 

tndtn mMj 
Iw ftmidad 
ustelUbcv 

D4fikn2Bla7 

Act 


The Bankruptcy Act of 18C9 ( 2 ^) has introduced several 
important promious with leferenoe to the avoidanoo <jt 
voluntary Bettlenitnta By the 01st section, any settlement 
of property made by a tnuln (q) (not being a settlement 
made before and in consideiation of marriage, or in favour 
of a bond fiih purchaser or incumbrancer for value, or a 
sottlemcut, made on or for the wife or children of the settlor, 


of property, which has aecruc<l to him after marriage in right 
of Ids wife), is made vend as against his trustee under the 
Act, if ho becomes bankrupt within two years after the date 
of the settlement; and if he becomes bankmpt at any sub* 
ttoquont time within ten years from sudi ^te, then it is 
also to bo void, unless the parties claiming under it can prove 
that the settlor v^ah, at tlie time of making the settlement 
able to pay all Lis debts without the aid of the property 
comprised in such settlement: and any covenant contract 
made a trader in consideration of mairiage, for the frituie 
settlement upon or for his wife or diildren of any money or 
property wherein ho had not nt the ^te of the marriage, 
any estate or interest whether vested, or contingent, in 
possession, or remainder, and not being money or property 
in right of his wife, is made void as ag^nst his trustee under 
the Act i& the event of his becoming bankrupt before such 
property or money has been aetuaily trapsfterad or p«d« 
punuant to sudi eontzact or covenant; and tiio irmd 
* aettiemenV' is for the purposes of this section to indude 
any conveyance or tnuosfer of propert y. 


, ^ • * 

«(•) oatmy. Xif, 1 jtt. N. a M ITjrAT. Avtav sa Bmt. M. 

ioM» Txi w.i Nfmd 4^.B. 

Ml, 1 N.a SIS) aiteCkM. (^4«bi^h»k«aMwltUBlU 

W Jly. T. ArM, I Ca% 0. a II. 
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By iho OSDd ieetion,'erery tt^veyftaoe or trttufer of pro^ 
pertyj or chftzge thoro^m made, every payment made, every 
obligation incurred, and every jodieial prooeoding taken or 
eufferod hy any peieon nnable to pay hia debts as they become 
due, fioni bis orm moneys, in &vour of any creditor, or any 
person in trust for any creditor, witl\ a view of giving aacb 
creditor a profmnee over the otiior cro4Utoie, is to be deemed 
fraudulent and void under the Act, in the event of the person 
making, taking, paying, or sufiering tho same becoming bank* 
topi within three months after tho dato of making, taking, 
paying, or suffering the same ; but tlio seetiofl is not to affect 
the rights ctf a purchaser, payoe, or incumbrancer in good 
frith, and for valuaUe consideiation: and, by the Mth and 
05th sections, certain transactions with Uie bankrupt, or in 
relation to bis proper^, are protected from tho operation of 
the Statute. 

Where a purchaser value is evicted in Equity, under 
a prior title, be wyi be credited with all inonoys expended 
by him in nocessary repmrs or permanent improvemonfr (v), 
(except improvements made after he has discovered the defect 
of title (s)); and srill be debited with the rents which be has 
received: but, unless guilty of actual fraud or ptirchaong 
with notiee of an infrut's title (/), tho account will not 
extend to such rents as, without his neglect or default, he 
might have reedved (u): nor will he bo conclusively bound 
by hia adminiona in his answer as to receipts ( 0 ) i nor, 
except in oases where the defendant fills a Sduciaiy cha¬ 
racter, will the account, as a general rule, bo carried back 
beyond the filing of tiie bill (y) : nor will auTuial rests be 
directed, tmlem a spedal case for that form of decree be 

(f) 8 MiraiT. .ra,|K.I^Ca t. S K. 4 Jo. 

•ta 79 , S 5 j a&d M/Tidb ▼. I Ds 

M Sw JTmw T. £fMwa t Bidf. Q. IL 4 Q. 798, StS; v. 

P. a Ctar« M AnUiWi IfWow, 88 B«t. 470; Skkt v, 
0 87a 8 X. 4 J. 701; iad ecu- 

(0 V. e BiST. too. pwo ?. jom, 7 o. m. 4 

jr«M0 a IfMif 4 Civ 400^ %7; Mwfm B» 

474 . 10»i.04 


CImi&ZT. 

SMta 

Uftdir ^ 
Otad Motion. 
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WImOmIm 

OAD fI rilP fiV 

liu|ffuvwMnt9 

Of lop^rt. 


IfoitMi 

bolODgoS to 
latei 


nude on the pleedinge (z\: and the decree ahould eont^ 
a direction for juet allowanM (a). In a modem case, where 
a man completed the purchase of, and pmd for, an estate 
which his wife had contracted for before marriage, and then 
sold it without hor coneuironce, the purchaaen, upon being 
eviotetl hy the wife's heir after the husband's death, were 
allowed a Hen on tho estate for the purchsaO-money paid by 
the husband and for moneys esc pended in laatang improve* 
menta from tho date of his purobase, with interest: but, 
aocopting this relief, tliey were treated aa mortgagees in 
possession; and w^re dehitcil with rents received, or which 
might but for wilful <1cfau]i have lK:en rccoive<1, during tho 
Hko pc^ricHl (ft). 


A person claiming under a fraudulent deed, voidable at 
Law, cannot, however, claim for improvements or repairs (e); 
but the iiile may bo different whon relief against tho deed 
can .bo affoitled only in Equity (d): and tiio deed, though 
invalid, is not actually fraudulent ($): az^ even at Law, in 
an action for mesne pitifits, an allowance may be made for 
ground*rent, rates, and taxes (/); and where there is a meia 
l^al right to be determined at Law, it seems doubtful whe* 
ther, aeconling to present practice, a Court of Equity has 
any jurisdiction to make an allowance to the evicted party 
for money expended in repairs (ff). 


Where the purchase is of the estate of ah infant, the 


Xet$m V. Ct^rkms ^ ^ ^7; 
iee noivrati t. Fridttr, Jk. 105. 

(«) //m8 V. irowtil, a Uyl k Or. 
47a 

(b) Sm Xternm v. Ctanbms S 
1751 4 Rk 97 I wlwtlier kh 

iJlOWiDoe dioold luS biivo lioon mwlv 
to latanit upon dlffomoe 
tww CUakmm't sad Sjks’t 
mmtyp tbs eeeeal ol mti Md 

otf S^'s por^Met \Asd tk 
paaMtt PwMmB ▼. Astop, L. & 
IR a Ir. Ap. 1, iDd bofd W4iU)«7> 


oeaxstmU tm Xmm t. ^orlmi; 
mt Uio Addtim r, Ciopnfts, I J. & 
H. 47a 

{<) Itoedee w. Mmn, 5 Mo». F.C. 
50,lia 

(d) r, Lepf 5 Sir. $01; 

n ifclpiii i T.> 1 Bmt, 556 i 

T. MtelpA 1$ W. JL 67a 
(«) SMpwy t. SiidMifl, 1$ W. B. 
57a 

(f) Bmh f \' a Jhwn, $ Jar. K. 8. 
la Si I 1 0. B. N. a m I 15 L. J. 
aF.41.. 

Oo$k$t SO BesT. 519. 



ADYEBaS BIGHTS 0? THIED PABTIBS. 


018 


pordiaser mAj, it seems, be tmted as a bailiff, a^ be ca•^xv. 
charged with iat^est 6n bis balanees, and witii such rents 
as be haYS reoeired but for wilM de&nlt (A) ^ and 

the account wjU not be limited to a period of six years next 
before the filing of the UU, but will be carried back to the 
coinmencement of the purchaser's poasession ({). It has, 
however, been held that this eztraorrlinary relief is to be 
confined to cases where the infant has been in possession by 
himself or his guardian; and does not extond to an ordinary 
case of adverse title or of a purchaser buying from 
another an estate which really belongs to^ infant. 

As .a general rule, where the defendant fills a fiduciary PutqUm hy 
clmracter the account is directed, either from the commence¬ 
ment of his occupancy, or from six years before the date of 
filing the bill, at the discretion of the Court (/). 

Whore land vested in trustees upon an express trust is Ststnto of 
sold by them in breach of trust, the convoyance to*tho 
purchaser sets the Statute of Limitations running as against 
the centaU que ti'ust (m). But, as we have alio^y seen (n), tnuSMa 
a much shorter time Uian the statutory limit will bar a 
cegtid qiu truM who, without reasonable excuse, knowin^y 
noglocis to prosecute his claim to the proporiy. In cases of 
concealed fraud the Statute does not begin to run until Uto 
fraud is or might be discovered (o). 


(fi.) ^8 to oontnbu^ion (o jMmmounf clm^ge^ 


SiofelaB 1 


Where an estate subject to a paramount charge becomes CoatribnUna 
divided amongst several ‘6on4 fitU purchaserH, it becomes a to 
matter of some difficulty to determine the proportions in 


(A) Syrtf S JSesv. S50; 

Md MO Wytik T. gain, 6 Ha 605. 

(i) HUU r. SMU^ S^no 0. K. 4 
O. 7BS; EdtrodM t. Mrodn*, K^, 
6ft0 t Bids* a 8 X. 4 Ja 

701 \ Ammv r* f NBkm, SS Bosn 
461 ' 

ft) Cr^wiktr a CWmAw, S8 Boar. 


806. 

(I) f%oma» T. Tkomoit S K. 4 Ja 
86; iad mo Penmy o. JOtn, 7 Do G. 
M. 4 G. 409 ; o&d OM com dtod 
npvd, p. 911 

(p) 8 4 4 Vm. IV. 0. 87, a 86. 

• M.hyHp.oi 

(•} Boo Mci 80. 
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Cht^TT. whibh^'they tro to bear fts between tiietnsolyee. The 
aathorities on the eabjoct will be found stated in full in a 
learned note by the Editor of Ur. Jarznu’a work on Con- 
Teyancing (j>), and seem to lead to the following oonoluaiona^ 
ris i — 

If two estates, X. and T., arc subject to a common charge, 
and oetate X. bo sold to A., A. will, as against the vendor 
and his reprc&entativeH, have a primd facie equity, in the 
absence of expreas agreemont, and whether or no ho had 
notice of the ohaigc, to throw it piiiQErily on estate Y. in 
exoneration of estate X. (j). 

If, then, estate Y. be subsequently sold to B. with notice 
of tho charge and of the prior sale of X. to A., B. purchases 
with notice of A'm equity, and the entire charge must rest 
primarily upon Y. (i*). • 

If B., at tho time of his purchase, have notice of the cliaigo 
as afiecting Y., but be not led to suppose th^ estate X is 
also subject to it, or if ho purchase without notice of tho 
charge, and A. purchased with notioe of the char^ as 
affecting Y., in tithcr of these cases, it is conoeived, R’s 
equity is inferior to X’s, and the entire charge ttkust rest 
primarily upon Y. 

If B. purchase wiUi notice of tho charge as affecting Y., 
and with no notioe of tho sale to A*, and be led to suppose 
that X is subject to the charge, or if both purchase without 
notice of the charge, R's equity would ^ipear In either case 
to he equal in d^ree to X’a: so that, either party, hy taking 
a transfer of the charge and the seeuritiss (supposing them 
to be such aa to pve tiie incumbrahoer a chdm at Law 
againBt tho two estates), would, it is eenemvesd, he aUe to 

4 

* VsL XZ. pp. 197 , «}.; Md fa MCS T <ot i lbs fal Bfariaigs b thsi 
mjfnim V. iTsebKa, 1 Dra. 4 WiL cm «C ci^ MM wbl^tsi pi 
eitj ffMdMdt ?. 1 Ir. M. fWd XMMk 10 Batbn 

. Ch^KUL ^ (p) Sw Sad soadte litMm ▼« 

,(f) >n» MfU acb b Amm J«H^«(h|b4ShnS,m 
w Mtmkr.l T 4 a a a 4Qbii 
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throw tilo charge exdtsivelf the other (s). the 
ineiimbmncer/hhneelf, if $iil9 to proceed at Caw againet the 
eatatee, might proc^ agidzist tho two in such proportioui, 
or agidnst aueb (»e only, aa he saw fit: and the purchasers, 
1C they had Uie l^^al estate (as might happen in the case of 
the incurnbraim being a rent-ehaige), woitld have no ranedy 
aa between Uiemselves (Q : but if their oatates wore equit* 
able, or if the ineumbrancer wore obliged to, or did in &et, 
resort to a Court of Equity for payment of his claim, then, 
tho equitiea bmng equal, A.'a would prevail aa being prior in 
date. . • 


So, in the case of mortgagee, if two catatea, X. and Y., are 
subject to a common ehargo in favour of A., and oAcrwaida 
Xi alone is mortgaged to B., B. ia entitled to have tho aecU'* 
rities marahalled, and to tiirow A. a moiigago primarily on 
estate Y. in oxoneration of estate X (a). And where two 
Hoparajo estates, each of which was subject to a piior wort* 
gage, >vere by same deed mortgaged to A for securing an 
entire sum, and the two prior mortgages were subsequently 
transferred to B., who had notice of A's chargq, it was 
held, in a suit for ferocloeum hy E, tliat A could not 
insist on redeeming ono estate without tho otiicr (cc). 
The right of tacking two or more securities from tho same 
mortgagor exists equally in redemption and in foreclosure 
suits (y). 


If A and B. simultaneously purchase estates X and Y., 
with notice of a common diarge, supposed to be invalid, but 
whidi eventually proves not to be so, and without making 
any provisiw for such a contingency, such charge, it is eon* 


(i) flos V, IMm, a T. A neh oiMt, Si Pr^fmionil Jmk* 
0. CX (X see s ^ Mw t. JCmp^ fOM^ OiWkpenj/f L. R. S Sq. 666,676, 
6Hikt66* AodaMlbarodtod. 

<0 M Ai ipiaUa s mt- (s) Vhu w. Pidf/iU, 1 GIff. 446; 
elui^ ASmA lor pwt opea S Bs G. 4 Ja 611 ; S mo r Zntk ,, 

uAifT ■nnltrr^rilTiir^ 1^7. Zr w fa j rv. caoj ngs 

taistfbsmtv, Wfm tQ.UKt ^ ICii^ 1670. ^ 

766,0.3. *. (y)4Ar?.PMU^lJ.4H.686, 

(s) Art tfOws T. Jhiyto, aO Bsar, * id I Bs 0. F. 4 Jo. SeS. 

614) sad Ml M to MsdBaf la 
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Die* 

ZV. ceiv^ would, $A betwoen (he purehaadrs, be bo^ by tbe two 
estate, in Bhara proportion^ to tbeif respectiTO values* at 
the date of the purchase. 


Rlffblto 
Mdiwi« 


MB 
K>tidBt«d 


Where mor^ages of different properties by the same mort^ 
gagor have been consolidated by one mortgagee, and the 
several equities of redemption have been conveyed to diffe* 
rent purchaaorB, the right of redeeming all the mortgagee, on 
foreclosure bytho mortgagee, will bo given to the purchasers 
Bucecssivoly, acconling to the dates of their rospeetivo con¬ 
veyances (z), * Bu^ where several persons, some prior to others 
aa to the period of their enjoyment, claim the equity of 
rodomption nndci* the same instnimont (as, tenant for life 
and renuunderman under a settlement), only a single common 
'right of rodomption is given .(«)> so also whore a puiuie 
mortgagee has submortgagod (b). 


TiSBd'tM. 




riio 3S Qea 3, o. 60, contains provisions for the iappor- 
tionment of land tax, whore lands which have bpen rated 
ti^iher, are severed. 

We have already referred to the provimons usually made 
for the apportionment of a fee-farm rent or rent-chaige, or of 
the rent and liabilities under a lease on the sale of freeholds 
or leaseholds in lots (c); and to the proviaiona of the Appor¬ 
tionment Acts (c^. 


B«*ka7. 


(7.) A9 to the vightB of pwrim ofttt coivtvj/ance in 

various oases. * 

The Lands Clauses Consolidation Act,. 1645, contains 


qI third 
pMtiM Alter 

prmjUona which enable the promoters cff.|p. undertaking, 
rwfitm ‘ n^Hthe discovery at any time iff (be existence of^y 
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outstanding estates or intecests, ^ purohaae tlio aame 
pulsorily (e). 


* *)l» 


In a modem caee, where an eetaU) wai^ devised to Ai, 
tiuhjeeC to the payment of a l^aey,—which was held to 
chai'ge only the estato and not A. peiwmally,—and A. sold 
the estate to B. with notice of the legacy^ hut without any 
reduction of purchase^money being made in respect thereof 
(Uie parties having determined that tho diaige was, upon 
technical grounds, inoperative), it was hold that tho legatee 
could not treat A. as a trustee in respect of sO much of tho 
purebaso-money as would answer tho legacy (f). 


•It has long boon considered that whcio a mortgagee 
purchases and takes a conveyance to himself of tho equity 
of mioinpiion, he thereby lets in all intenuodiate incuin* 
biances of which be had notice (j /); unless the property is 
conveyed to a trustee, for the express purpose of keeping the 
charge alive (k), . The general doctrine lias been doubted by 
an eminent judge {%); and upon examining the registrar's 
book, it appears that the leading case on tho subject is no 
authority whatever for the propoeition in support of which it 
has been usually cited The facts wore those: the estate was 
mortgaged by Walker to Marsham; then two judgmmits were 
cntercd'up agmnst Walker; then Walker sold and conveyed 
the equity of redemption to Handuuu: before^tho deed of 
sale the defendant Uaraham had notice thereof (vu., .tho 
judgments), and therefore had the premises for 24$^. loss than 


{e) Sm ^ViSL & 18, ■. 124,« 
if fit ifasdUiCef Cor^, 5 D» Q. a 
B. 24a Ai to the Aet ol a ooa* 
TOTBiwe oi eopyheUs o o e ofetn f to % 
4m ytsKribod la^fclvoti Aot, no 
Jwrutin Own? Owfnjr r. 
XH0m, irSla. 402. 

ifi JiOuri T. Bifat, S J>o 0. 4 & 
802; oad on 2/mmm JCmit on 
Hynl, 4kS» SIO •$ i iyo rto J cm hoofteg 
M Um BoUip 1 Ite. 

( 7 ) OmmH M writnwi 2 Oh. 0a 
170 j Bnitn ?• S Bkm, W} 
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0. M. a Q. 240, 948 1 iMi ▼. Bar- 
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lr»|<i:P.Waa89S. 
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XV. the premiaei were wprtli;'* the exnount etoiek off from the 

_purehiiio money beiog ti6o estimated emount due od tbo 

judgmente; end the amount actually paid Mareham to 
Walker being OtKtf.: m> that the case waa dear for relief 
agaiast Manbaro> not quA mortgagee, but quA the purdiaser 
of the equity of redemption (jy But, notwithstanding the 
doubt just referred to, it eooms to be tbo eatablishod doctrine 
th*t a mortgagee taking a conveyance to himself .of the equity 
of redemption, lots in all intermediate Incumbranoee of which 
he haa notice (i^). 


In a late case,'where A. and B., joint ownefs, mortgaged 
their estate to C. to secure a common debt, and B. then sold 
his share to A., leaving the purchase*money a charge upon 
the estate, and A. subsequently sold the equity of redempUon 
to C., in consideration of being released from the original 
mortgage debt, for which the estate was an insufficient 
security, it was bold that C/e first mortgage was not extin¬ 
guished as against B., so as to give E priority over (j.) In 

this case, B., by the sale of the equity of redemption to Q, 
was released from Ills liability under the fint mortgage; and 
it was obviously inequitable that, while gettis^ the benefit of 
the extinction of the first charge, he should at the same time 
claim, as ageonst C., priority ibr his aeocmd mortgage. So, 
where a legal mortgagee of leaseholds, with the'ooncurrence of 
thp executor of the mortgagor, asdgned the property to a new 
mortgagee, in consideration of the disehaige of his ^bt and a 
* fu^er advance to the executor, and the contained no 
assignment of the mortgage debt, it was, nsverthdeas, held 
that the debt was not extinguished, so as to priority to a 
means incumbrancer (m). ^e CouriTcoTUiideigd it clear that 
there was an intention to preserve the of the &Bt 

charge; but tbo detision was rnmnly the grbQnd 
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that the mtintepMce (rf the oiigDil debt, an a debt, VM not Chm^zv. 
eeaenti^ to tlM ecmtimiance <tf.th{i aecnrity. _ ***‘^‘ _ 

If s mortgagor pnrduM from hk finit moi-tgagee^ aelUng 
Ofider his power of Balo» he takes the property subject to ^ tak hfi t 
•ny suhee^uent incombrucos which he himself may have 
treated (n). tamaa. 


If a mortgagee having no power of solo, foruclotfc, and thoi) 
frirly sell the estate for leas than the amount duo to ]um» he 
cannot afterwards reoovcr from the mortgagor, upon his 
ooUatend personal socurity, the amount fruiaining unsatis* 
fled (o): hut the prindple of this decision—nuch principle, it 
is ooneeived, being that the action would open tlie fore- 
olosure^would not ^ply to the case of a sale under the 
usual power or trust And tho mero attempt to soli will 
not, in E^iuity, disoniitlo tlio mortgagee to prove against 
the mortgagor's estate in an administration suit: hut ho will 
not be {dlowod the costs of tho foroclosuiu (p); and, of courso, 
not of the attempted sale. 

A pezsQp who, having contracted with a mortgsgeo for the PonhiMr 
purchase of the property under his pow'or of saU*, entered into 
a subsequent agreement with tlie mortgagor to allow him to 
redeem, and then took a conveyance of thcpi^opcrty, has been nMHgsgor. 
held bound by such agreement ( 9 ). 

Where a judgment creditor having become tenant by ol^t, 
buys part of the lands extended, this will discharge tho residue 
of the lands, and satiafy the judgment (r). So, in the case 
of a rmii*chaige, the purdiase of part of the land liy tho 
grantee discharges' the residue: srd qlifri'i in tho case of a 
reut’^ervioe %■ 

(s) Otter T. lifi Flssa a Ds Q. (r) Sm v. Pope, Flov. 7S | Bh$p, 

1£ 4 & SeS| T.*0» W. t Te«k. SSS; Bm. Al). SiMtka, & 

K. a^o. 8Sa ' r; IlMnd^ckt. Ond€9^, I D. R. 

( 0 ) JLoMmi w 1 Rfsv. t4S. M7i Mi ZatcI ReaSry, 17 Rmt. 

' (p) H.& UsaoDm. m. 

104, W.4X X.I Eitaa, SI4. • ( 1 ) Co, UiL \i1 b. 144 a 

( 7 ) PrmtY, ITf^ST^lO. 
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caut^y. In t modem eeee, wher^ seyeral persons were Bwed of a 

_manor as tenants in common in fee, and one of tliem ptir- 

chased copyholds of tiie manor, and was admitted thereto, 
yfUix the conciurence of the other lords, it was held that his 
Mttor. oc^yhold interest in the lands was, to the extent of his undi¬ 
vided intereet in the manor, extinguished or merged in the 
freehold (0. ^ ' 


CoavoysMo . The conveyance, we may remark, puts an end to a parol 
inrni Hmnm lioenco from ihe^ vendor to a stranger, to enjoy an eaaement 

over the estate; and if ho afterwards enter on ^e Isnd, his 
ignorance of tho &le will bo no defence to an action of tres¬ 
pass at the suit of the ^purchaser (u); and alUiough the 
lioensee may have incurred expense upon the felth of the 
lioenee, this does not destroy its revocable cbaiaoter (cc). 


pwt oT raii- 
dblniB. 



A rent-chaige may be divided without the consent of tho 
owner of the lands charged; and it would appear that, if 
conveyed to several pui'chasen, each may distr^ upon the 
tenant befoie attornment (y ); but if the reut-chiugo bo 
severed there can be no distress for arrears (s). 

Upon a question of boundaries between' purchasers of 
a^oining lots who haVe obtained their conveyances, the 
advoitiseinent of sale under which they bought may, under 
special drcumstancea, bo received as evidence of reputation (a). 


yiMiAiiiif. In Rex v. PeiHy (h) it was ImdMown by Littledalo, J., that 

if* a man purchase premises wito a nuisance upon them, 
though there be a demise for a term at the time of the 
purchase, so that he has no opportunity of removing the 


(i) V. ImMy 4 SL k Jo, 

SSS; M jodgQMttt «Dd eMM cH«d 
(«) WMty. iramm, i H. 4 W. 
ass : lod wm If004 t. LteMtUr^ IS 
IL 4 W. 8SS ; Oeimao T. 1 

H«i 4 K. 87; lAd M v. 

lonioMt JohiL 889 ; V« 

10 a B. 744 

(s) Aimu r. in^wa IS Q. #. 

; ii 

10 HMWbli soltot <4 tbsmooylia 


ol tbo Umm, ms CWmiS V. BtMp 

L. B. S (X T. 814; JMm v. ffdOSw, 

- 

(s) 8 M. 4 W. 

8881 tt&Si9 4 4liaaa la,!. a * 
M Q. B.8I6. 

(•) JMy t. jrArswa, 8 Her. 4 
P.188,864 

(I) 1 4A * aW I sad MS 

AMMBnM49M.460r ‘ 
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Duiutnce, yet^b; purohad^tiM W Tq ii oa>he mekei himietf 
lieble iSn* the ntuatpee. Bot;U^ eAer the xwetrim ia , 
sold, the Qtdaaace U erected hy the ooeupier, the reyer* 
sioner incure no UeUlity. If, however, there were only e 
from yeer to year, or any ehori period, and the 
landlord choee to renew the tenancy after the tenant had 
erected the nniaanoe, that would tiiake ilie landlord liable.' 

He ia not to let tto land witli a nuiaance upon it But in 
one caae (o) the Court of Common Plcaa held Uiat, although 
a man may be liable for deuiiaiug prcmiHCs when the nuiaance 
exUta, or for ro-letting them after tlieir user liai created a 
nuiaance, or for not doing^hat which holiad unduriaken to 
do, and which would liavo prevented tho nuisance, yet he 
is not relpODaible for the act of his tenant in creating* a 
nuiaanro the manner iif wluch he uaea tho prenuaea; 
they being such as may or may not become a nuibance (d). 

4 

A leasee, althougb he may have sdld and taaigned away the a# io ikUll^ 
term, continoea liable for the pcrfbnnanco of the oovenanta 
as well as for tho paymont of tho rent, duting tlio oonUnuanoe ^SfiSa 
of the term: but a petaon who claims meroly as assignee, as 
there is no ptivify of oontract between him and the revor* 
sionor, is liable only for such broaches of covenant and such 
rent as occur or accrue due daring his Individual ownerahip; 
and for these, he may be sued at Law even aftor havi^ * 
assigned over (e): but, of course, bo romains liable under 
such covenants for indonuiity,*&c, as ho may have entered 
into with tile party from whom bo himself pumhasod. It * 

(d JWtsjWrf, 4 0. B. 7SI, orai&ai 7 iwMetlve oomaat Note, 

605. Doxlow TBpoor, %ad imdM, UuQg^ 

(S) Aa to wM ii ft setouMSi wm bo^ tojoiow toboihh, 

. WftfSp r. 4 Zto O. A fips. toba ftn&iMAot to ab Adjoiaisf owma» 

•ft4ibftd«SftMay|Mahm: 4Wm ma/« dl6aU t. AAiftms L. B. 4 Ch. 

^ % 9|PW. B. Its ] sad Ap, SSt, vod cAAto tbcrA dtod; lod 

■AA et iMs^ CmpaMf v. Tlfphff, ma Ken cb iDjnMtiasA, 85S, m 
n H. L. Oa. eUl (a) Saa JIaHgp v. JTiwff, S Or. M. 

t«.&4a4.40lr«BdMABd AOft- 4 &> 18} J»«<dUr t. rVtcy, 1 Balk, 
ittor Bmim v. E. 11 S^. 61 ^ l PIaII cbIa 417, 41S; bat iaa 

•M, tt. .( « Airr.AHSV.Aa.Bseh. IMt 

BMtavtt mImiI'M* Wi Mi ta b. . J^m/* t. (hmH, L. & f Xnb. Ml, 

TCUMMwHbte «<«■ 

' ■ ** ' 
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Chi^ XV. haa been held» at Iav, that each sacceaflive assignee of a 

__ _lease is under an implied obligation to indemnify the ori^nal 

lessee agiunst all breaches couunitted during the continuance 
of bis own interest; and that this implied contract is not 
negatived by an express covenant to indemnify the imine- 
diate assignor (/). 

4 

(/) r. \ Ckmhy 
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CHAPTER XVI. CkM^xvL 

AA TO THB BIORTB, UKBER THB CONVETAKCB, OF JOINT 
PURrHABBRfl, AND PEBAOXH OTHER THAN THE NOMINAL 
rUHC*HA 8 ER& • 

1 . As to joifU jntYT/uia^rs. * 

2. As to pntxhaoes M lutme o/nominnl jyu}*cluftw\ * 

(1.) A OONVBTANC7E of land to iwo or moro |>orAoiM without B«ottca l. 
wonls ifuiicftting that they are to take ae tenantA in coromon, rnrTiiitrr 
conatitutoa, at Law, a joint tenancy (a ): and the nUe U the 
flame in Equity (A), if they advance tho money in equal 
proportiona (c), and do not purchase as paiincm, or for the 
purposes of trade or speculatioiL 


If, however, two purohase, and one advance moro of the 
purdiaflo-money than the other, there will, in Equity, be no 
stirvivorship, although there are no worda indicating a 
tenancy in common (d); but they will, in the absence of 
any stipulation to the contrary, be interested in proportion 
to their shares of the purchase^money. In £aite ▼. Oibaon (e), 
the proposition is qualified by the expression, “ if the pro« 
portions of the money are not equal, an/l tkU ap 2 )^v$ on 
the deed Uedf’* (/), and tho dictum is thus eitod by Lord 


I 

(4) Ca lita lae, h$ ▼. 
4a,444 

(&) jro|M Y. oomp a y«fB. SS5 1 
iba ▼. HIOmma 8^ CSS, vhtre 
* Um OQnv«)ra&M «w tihHk Ib SM&e 

hi th* Woatae : Sam v. P^Oard, S4 
BMT.tsa 

(e) Svf. 6S7, CSC) ns JUi»> 

M ▼. 4 K. a Job 606, mC 

th* nen Utfre lerkvtA 

M Phdm Y. r«ffapv t y«a a 

tsAscsi Aa,t A^7ii,mi m 
«n Afrit Y. /trywnts, 1C Bn> 106 ( 


tt to tiw togadnan ol Uw dMneUoo 
be t w nn oqnl sad naoqtnl advaaon 
ot tbs panAm nnaaj, no r<pcgter * t 
aoto ia y. Jnfitci% S Vn. 

6S7; 8i«CS6; Wb. A T. L. C. 4Ui 
odU.,p.lSC. 

(t) 1 OA Abr. SSI; 1 WbJU 
sad ^ntdov*! T, nttiiif Qaam, 4tb odJt, 
pk 177 ; lad aaa cant c4Ud la aoto» 
(/) Boa M to feU ItaUoMi, 
Maariaam y. Bartaa. l .J. A a t87, 
oad V. a Wood’oowMBH pb tSC { 

r no 8^ CSC, ooto. 
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niQims UXDSB COXTETAKCSi 

Si Leonards Qf ): Imt tho role is laid down hy Lord Hard- 
wicke withont qnalidcatioi^ (&). It is, bowerer, conooiyed 
that tho incqoality in the sums adranced, must, to have this 
effect, lie In accordance with tho original or some snbsequent 
cxprcM agreement between the parties; and not be tho 
mero result of any tompoinry peeoniaiy arrangement at tho 
time ot the completion of the purchase (0* 

And, altliongh the piuehase-money may haro been coniri*^ 
bute«l in Hpml proportions, an intention to hdd in severalty 
may bo prosumo^f aliitmle. Thus, where two sisters paid tho 
rents of oortain lands of which they were tenants in common 
to a joint account at their IsmkerX and sums of stock wore 
from time to time pu)thasc<l ui their joint names out of the 
lialancc in tho Imnkor's han<ls, tho Court, looking at tho sdurco 
wbeuco tho funds wore <lericecl, hold that there was a tenancy 
in common in the stock (1). And, notwithstanding the 
Statute of Frauds, jiAvol ovidenco of the cotomporaneous 
cireumstanc<*s, and of tlio subsoc^uent dealings witli tho 
property, is a<lmiMhle to ptx>Te an intention to hold in 
severalty; but stich cvldonco must bo confined to facts, as 
distinguished from mere statements of intention (Q. In one 
case, however, a declaration, hy affidavit, o( intention, made 
long alter the date of tho transaction, was admitted in 
ovidenco (m). 


So, it hsA been hehl that tenants in common of a mortgage, 
buying the equity of rtslemption, diall hold it also in com* 
moD (ii); HO, where land is conveyed to paitoeiB as joint 
tenants for tho purposes of trade, there is no survivorship in 
Equity (o); so, also, if it bo convoyed to purchasers, not other¬ 
wise in partnonhip, as jednt tenants, but for the puxposo of a 


(y) Bog. ses. 

(&> av«k asfSj saue. rss;uka 
Mi Jsdgmsnt in Minton v. 
iLSJaSOa 

^ 8 m Wood r, Btfdit Hnf. 6 M, 
a^fW/jW Vm. 448 

(1) J W i M M T. fiminny 4 K. 4 J«. 
m. 8 m ssd ocss^ ^ OM. 

fl) iftirrias r* Mi tn, 1 J» 4 H. 


2S7, lAfM tbi iwtshiM Tntwy «ia 
cootrSboMd •^oally. 

(») Ikrnjf r. I 8 a. 4 0 » 
403; sad i«l 4nM F Mi 

(•) MmvA MWon, Pn& Cb. 
333;l»ya44i 

MV. Bmrm, fY.kt. 

|$4| gikti % 3rmm^ I Sr. 483; 
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OF JpIKT FVftCEUSXBS, ITC. 

joint advwtiii*pr 8 p«ctdiktioit^);*tkepi 2 reh«Be of tike land a^xvi, 
being made to the intent ihsA ihey ahall become puinen iii — 

tbe improrexomt; it being only tlie snbetretum for en advtii* 
tore in the {^ofita of which it was intended thoy shonld bo 
concerned ** (j). 

Bo, if joint tenante subsequently conti*act to deal with the 
property as if in trade, or if oUier dealings rebut the pre* •QWqacntiy 
sumption of joint tenant (r), the Court will receive evidence 
of such contract or dealing; and will bold that tUeio is no " 
survivonhip (s). • 


And where paiinors purcliasod land, out of partnership 
profits, and Ut it, but brought the profits into the partnership 
accounts, it was held that tbero wssno survivorship; although 
the conveyance was to them as joint tenants (t). So, where 
t*<vo partners purchased i^cal estate out of partncndiip moneys, 
and had it conveyed to them in scpaiwte moieties to usos in 
bar of dower, it was held that the entire estate was partner* 
ship property; notwithstanding*that cacli partner had, atlus 
own expense, built a private residence for himself upon a for- 
tion of tiie estate sot apart for this purpose (u): tho bulk of 
the estate appeared from tho books of Uio paiinorsbip to have 
been treated as a joint speculation; and there was no sufii* 
oient evidenco of any specific appropriation of tho dwelling* 
houses as part of the sepaimto estates of tlie partnois. 


And in tbe case of a joint purchase, if one joint tenant lay Jobtteiat 

O’) lake % S P. Wm eited 1 Wk I4id T. L. C, 4Ui wUi, 

ISa; IftUr % 1 7m Job. pp-138,180. 

481; IMk V. 8 Bs. 880 ^ (/) Mvrru r. IkrrfUj 8 Y. & J. 

ft Pk S88; ChmUaU y. ITon, 8 !>• 0. . 884. Tbe ibere at a SeOB M eS portaer 

a Jb. 178} r..ibv^, I Dnv. in tbe freehold or eopyhold eetetee 

408 $ 8k ; 8Bd cootpere of tbe pvumhJp li not lieble to 

attnord T. ifUneealeSq. 470; probeU datj; Caetatue v. arnMnr,* 
iM L. It 4 Ok .aea 4 He. Oll; ee^ too, Fnecr v. 

(f)iy](4^|El^9Tia8ft7* Msi*,ftK.aX 801; endmfe 

(f) gM Aff w* ASrWs, sad p. 88. 

JWiMM ▼. iVnfrs, «Hffwri. a#7 Jv. K.a 71l| 

' (e) /fPnpe % X A a fs8 eeev Am* ^ Sapimd em, 

m I Ha 881 1 oai Oil obo mm 1 1 He Q. 7. a I'a 848, 
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out moBey in ropuis or Improyements (x ),—which may he 
either necosnary, or aanctionM by the other joint tenanto,—or» 
in the case of renewable leaseholds, adyance money for tho 
expense of a renewal (y), he has a lien upon the estate ibr tho 
amount : but not, it would seem; upon the share of the other 
joint owner, for moneys which he^has advanced to him, and 
which, without any agreeme^ have been laid out in tho 
repiura of the pn^rty (»): and if one purchaser advance 
more than his share of the purehaso-monoy, ho acquires no 
lion on the estate; nor, it would appear, has he any temedy 
except a suit for contribution (ff). 


Whore, liowevor, the property is acquired in joint tenancy, 
not by pu‘tvha$e but by devitte, then, although it may bo used 
for partnership purposes, a tenancy in common will not bo 
inferred in Equity; unless by express agreement, or by Uio 
mode of dealing with tho property for a long period, au 
intention to sever the joint tenancy must be presumed (6). 


If one tenant in common take tho rents of the ontiroty, or 
of' more than his own proporUonate share, he is liable to an 
action of account at the suit of his co*tenant: but he is not 
liable to account for tho crops or other profits (not pecuui^) 
of tho land received by him during a solo occupancy (c). 
Where two persons were tenants in common of a mine, and 
owners in severalty of different portions of the surface, and 
their lessee of the mine sunk a shaft in the estate belonging 
to one for tho pmpoee of luising the minerals, it was hold 
that both were entitled to the benefit of it (d). A tenant in 

(j) Lake V. Giieoa^ 1 £ 4 . Ck Atr. 7 Tm. ; A wr s T» H 

eel } WIkHo ittd Tddoc'i TiMiHng SM} M M kfarru ▼. Arrett, 

Cmm iu > 40 !^, ruL Lf 4ib «el^ S Y. 4 Am ▼. Am, SO 

p, 177» tad cMi eh«d In note. 441 1 VTsIm* Yi» WeAv, 1^ & 

« (ri ^ v. Ikimf, 1 BaQ IS £ 4 . 40S > aid 9id$ |k 9^7. 

(«) SMasm t. Am, 17 (4 B. 

\(l) V. JekuA, fi Bay. SS4 7ei ( i Bk IW i sad iTJMs* y« 

\«)Sm Wmd y. AtK 704 AeAtf, 9 Bk W t ^ Aikp y« 

0)/mlMi 9 T«. SOI ifSMMk # Os a 1C. 4 G. 991. 

ftmU^. fc Orwii H. &, {<1^ B. 0, 94 




or ^onrr rumcHAsns, sic. 


027 


common who eannot prove tM relatave ecioel or minUuum 

amount of hie share, can recover nothing at Law (e), nor in - 

Equity. 


And, where purchasers stand in the relation of partnors, Any idvia- 
any advanUge aecured by one,—«. g., Uio renewal of a 
lease (/), or an abatement of incumbranoee chained on the 

w/» to ^ e&ttmlu* 

property (y), or a secret bonus from the vendor for eHecting b«M6t </w* 
tho sale (A),—enures to the benefit of the others. 

a 

If the land is ^bought as a speculation,—under an Oa ju(ui< 
Agreement between the partners that it sliall bo laid out, 
allotted, and sold for building purposes,—no partner can 
enforce a partmon or sale in contravention of the terms of w •cimui. 
such agreement (t). If, however, the management of tho 
concern bo entrusted to certain partiici's, who rofuse to 
execute tbo duty thoy have uodortaken, the Court will, upon 
a suit being instituted by another partner, take on itself, so 
far as it can, to put him in the situation in which he would 
have been had the trusts been proporly performed {j). 

In the case of a partnership, where there is no special 
stipulation on the pointy and the partners purchase freehold 
estates so as to make them partnci’ship property, thoy are 
in Equity converted into personalty; not merely as between 
tho purcbascis inter’ $e, but also as between the real and 
personal representatives of a deceased partner: and the rule 
prevails^ the case of land bought as a joint speculation, for 
the purpose of selling it again in smaller parcels (A). Nor, 
as respects this doctrine of convenion, can any distinction, 
it is conceived, be drawn between cases where the land used 
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for tho purpoBeo of the ji$Hamhip htf been purchaeed <mt 
of pertnezBhip monoye, and where it hu been acquired in 
any other way; as by dcftcent or derise (/)» 

* 

In a late caso, where land, with a qnany on it» was Tented 
in co-owncm, who workc^l tlie quarry and let the remainder 
of the land for agricultural puiposes, and the yearly rents 
and profits, tliough generally divided amongst them, wero 
occasionally invcKtcd in the purchase of other lands which 
wore convoyed to (he managing ownet^ and partly used in 
connoction with the quarry, it was held that the share in 
the purchased lamia of one of the co-owneiB who died intos- 
tato desccmUHl on bis heir; although in the books of account 
tho purclut^ were treated an if they liad been purchases of 
stock in trade (si): but thcro had been a long com^so of 
dealing with the praperty as inal ostato; anil the tradu was 
ragardoii as uiurely ancillary to Uio bonefioial otyoyment of 
the lamL 

It is conceived that tho land of a surviving pai'biei' mjU 
remain personal obtaio, as betwoon his real and personal 
ropresontativos, unless and imtU he inilicates an intention 
that it shall bo rcconvciiod into roalty. His mere winding 
up and discontinuing the business would probably be held 
to have that ctfiirt « 

Where, upon an igreemont for a joinfc^porchase, the con- 
veyanoo is taken in the names of senne, bat not all, of the 
inteniled purchasers, the interests of the oihete may bo 
establislied by any subsequent writing, rigned by the 
fiduciary partnera,- and which acknowledj^ or pnves the 
eristonce of the trust (i?); and thw, slthoogji the agreement 

Q) Bm r. SOI; ssd sm MmdtU itosM 7 

ti«A tos iMd Md fW tbt Bln m, 1 Wk. 4 7.a M edli, 

bariaMiofftaaMtjmawMiefalnil 

b, dfvlMk wd parti, bj pw- (•) iWrtr *. Altv t 8N}' 
•tea] Mdf«iny^I>.»a7. A O, Cl Tba »M) t. iffp. 

(a) Skwtri j. tUgmf, & < piaa, II Tm 74, lad w p aia 
474 1 aabmd L. B. 4 Ck T. ftw^ 4 Drar. 1, 
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be thet the one puiebhatr .find the tskcusy, ead the Ck^XVL 
other contribute h^ skiU ia purduMng end subsequently 
Allotting And seOing tiie land (o). Lord St Lecmards^ how* 
mr, considets it to be the better opinion (jt\ that the mere 
fact of one ef two-parties in treaty for an cstato desisting 
Uierefrom und^ a parol agreement that tho othor shall 
eomplete fbr their joint benefit u not such a part per* 
formanee as takes the ease out of the Statute of Frauds; 
and that in the absence of any subsequent wilttcn admissioa 
of the trust the aggrmved party, unless &o can establish a 
r^ulUng trust by proof of his having pmd or contributed to 
the purebase-money, has no remedy. Where there is an 
actual dedaration of trust of course it is not nceewaiy that 
tho party seeking to enforce it should himself have been a 
party to it (^. • But if a noDimal purchaser ANSUmo to act 
as ^le owner, Uie other party must bo prompt in coming to 
tiio Court (r). 


Whore land is hold in trust, the declaimtion itx^uired by JMvMks 
the Statute of Frauds must be signed “by the party who is 
hy law enabled to declare such trust" (m); by which ia 
meant the benefidal owner; not tho trustee having the 
legal estate: and the declaration may be sufticiont, though 
the trusts am not to take effect until after the settlor's 
death, and the declaration itself cannot operate as a testa* 
mentaiy instrumeni In one case, Lord Cranworth is 
reported to have said that a mere declaration of trust in 
&vour of a volunteer is inoperative (f); but, in a later 
ease, hia lordship repudiated this as a general 

statement of the law (s). 


M Dah V, ffwAwi,S Pb. MS; 
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Where, upon a pui'chase, either by obo or several, the 
conveyance is taken in the name of a stranger; or where, 
in the case of a joint-purdiase, the conveyaneo is taken in 
the names of some, but not all, of the purchasers who pay 
for ^6 estate w. there will—subject to the exceptions 
subsequently noticed, and 8ubj(!ct> of couzve, to any express 
stipulation (oven by parol) on the point (y)—^be a tesulting 
trust in favour Af the otlior paiiies who have paid, or helpocl 
to pay, the consideration-money: and this, whatever may 
be the tenure of the estate, or the mode in which the 
property is conveyed (t)\ unless the effect would be to 
break in upon the policy of an Act of Parliament (a): and 
no written declaration of trust is necessary; resulting tnista 
being expressly excluded from the operation of the Statute 
of Frau<is (b). But, it is conceived, the meie tact of tho 
money being so paid, not in pursuance of the original agree* 
nicnt, but cither as a matter of ncccttdty, or by virtue of a 
pocuniary arrangement between the parties at the time of 
eomplotion, would not have this effect (c). If, for mstance, 
A and B. agree to purchase an estate, the money as between 
thenuKlvcs to bo advanced in certain specified proportions, 
and, at the time fixed for completion, A., either through 
B/s temporary inability to pay, or merely for his con¬ 
venience, advances the entire amount, this, it appeals, will 
not give A a eUum to the whole estate (d). 


Ctwtocn 

IMgltiTtDg 
doQlriM « 
nmahha 
trwHUiI 


A manorial custom that a nominal purchaser of copyholds 
shall, notwithstanding the doctrine of resulting trusts, take 


(<) T. si^t, s v«. a a 

sea 
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beneficially unless the trust is mentioDed on the Rolls of the Okie..xvi. 

HanoTi is bad (e)« * ^ 

• • ^ 

Where an assurance is taken in the joint names of A. the 
purchaser, and B.> and there is clear evidonoo of A^’s inten¬ 
tion that B., if he aurnvcs, shall take beneficially, and not 
as a trustee for A.'8 estate, fi. surviving will bo entitled, not¬ 
withstanding that the income has, witli bis concurrence, been 
ctyoyed by A. alone during his life (/). 


For the purpose of raising a resulting trust, the mode in ol 

which the consideration has been paid may bo proved by 
parol evidence (g)» cither during the life of the nominal 
purchaser, or, according to the weight of outhority, after his 
deoeaso (A); though, whether it can prevail agiunst a direct 
denial in his answer seems to be doubtfid (i); and it will, in 
any case, be received wiUi ginat caution (t ): nor can it be 
received to prove that a person who has paid for the estate 
with bis own money, and taken a conveyance in his own 
name, was, in tact, the agent of anoUicr {[); nor to raise a 
resulting trust in fovour of a vendor who has conveyed tim 
estate without receiving the purchase-money; even although 
thoiu be parol evidence to show tiiat the transaction was 
really a conveyance in trust, and not a sale (m). But whero 
such evidence is received it need not be confined to toe direct 


(<) Seo Mi r. M 
449, owmUcig t. FSdd, S 

S37 t w$e Kdirardi v. SJmrdi, 
9 Y. a 0. m: aad m /tnns v. 
CMs, 94 B«4 v. Sia 
(/) (hrnfkr, 99 Bmv. 79; 

aflnad 7 Jia N. a 1174; d^bUmu^ 
Kslfb»BnM,l.J. 

iff) Altfiitnyfc to iaecn* 

olsdfs wrilfeM ff iS i wes ; Wpp$ 

4 3ro» Cl Ol 479) m Zcmm Vi 
4 Bm. 49$, 427i 

(k) Bm Bir AU Pmk^$ Sag. 
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Vmi 705; Sog. 701. 
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&ct of paym<^t: &r instance, evidence of tiie poverty of 
the nominal purchaser has been received in proof of tho 
impoesibility of his having paid for the estate (n). 

And parol evidence is odmisgible to prove that what 
puiportb to be an abooluto conveyance was, in fact, a 
mortgage (o). 


As a general ralo, no I'enidtiog tmat arisoa when the con¬ 
veyance is taken in tho name of a child (]>), grandchild (</), 
(if the father bo dead) (r), or wife (n) of a sole (f) purchaser; 
or in the names of hovoral children, either alone (lO or asso¬ 
ciated with tlio wife (x ): and tho rule seems to include the 
illegitimate children (if recognised as such) (y) of tho pur¬ 
chaser (s): so, also, persons to whom the purchaser has placed 
himself in foco (a); and adult (b) os well as infant, 


Ixw4 Bt. Lmanli puto s quwyto 
CM, Ous. 703. 

{») Kfnt V. Hfitt, <itoil AmU US ; 
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Md femAlo (c) m wall M nude^ehildra; and to extend to 
p\mhaaofi by 0 friule u waU u hy tk mala ancestor 
gXioii anoeeior (^; but not to purobaaea in the name of a 
parent (a), brother (/), or other remoter relatiye ; or of a 
woman with whom the aetUor is living in concubinage (p)i 
oi^whi^ in legal eontemplation is the samo thing—under 
the sanction of a marriage rendered void by tho 5 & 0 
Will IV. c. 54 (»> 


And» altiiough the pojnt was otherwise decided by Lord 
Hardwicke (i), the same rule wil!, it is conocived, prevail^ 
when, upon a purchase by a father, the convoyanco is taken 
in the joint names of himself and his eliild (Z:). So, in the 
case of copyholds, tho children take bonoffcially, although 
they arc named to take in succession after tho fatlior (/); 
so, on a purchase by a husband in the joint names of 
himself and his wife, the latter suivlving will take bene* 
finally (m); so, if a stranger’s namo be also Inscrteil, he 
ivill, it appears, tako as a trustee for the childivn or wife 
(as the case may be) (n). 


But although, where property is purchased in the namo 
of a wife or child, the purchase is, prinid facie, an advance* 
ment, still, the relation between the parties only raises a pre* 
sumption of the intention of tho purchaser to advance tho 
nominee, which presumption may be rebutted by evidence 


( 0 ) 8m Udg Oory^t ftm, dtwl 
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manifeeting a contraiy intention. That ooiemparaneoua 

- acts (o) and even cotemporaneont (})} declaiationg (tf the por* 

chaaer, niay amount to iuch cvideDcej haa been often 
deoidcfl( 7 ); but anb^uent acta(r) and declarations (s) of the 
purchancr are not evidence to support the trust: althoogh 
subsequent acts and declarations of the nominee may be so: 
but, generally speaking, wc arc to look at what was said and 
done at tiie timo (Q. In one ease, wliich seems scarcely con¬ 
sistent wttii the autlimities, whore a^father had transferrod 
stock into the joint names of himself, his wife, and child, an 
affidavit hy the transferor nine years afterwards that no 
trust was intended, and that the transfer was made under a 
misapprehension as to Its legal offoct, was admitted to luhut 
the presumption of a<lvanccment (^0- 


By wh »> Where a copyholder, upon taking a purchsse in hii son's 

name, at the same Court surronderod it to the use of his 
^^*”*®**^**®** own will (x ); or, taking a purchase in the joint names of 
himaolf and two sons, at the same Court took a licence to 
lease for seventy years (y), it was held to he no advancement 
So, where by the custom of a manor, copyholds wore held 
for lives succfesir?, tho legal estate being in the csi^ut gue 
t*i>, and it appeared that on previema renewals the beneficial 
owner had selected other nominees, it was held that the 
insertion of the name of an illegitimate grandchild, who 


M Bm PMnUrd v. Pr^ultnl, \ 
&a. a Si 1. 
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liv^dwith and wu inaititainad^ty hin^ ina inwiffidant to 
.mlM a preainnpti< 9 advanoement (#): but where a father 
patchaaed oopyludda, paid the fine»and was admitted tobcdd 
to himself without words of limitation during the lives of 
his three sons and tiie life of the longest liver—the custom 
of the manor being to hold for lives steoeessu'^, and to 
Inquire the first cestui que vie on the rolls to bo admitted— 
this was held, after the fiber's death, to Ite an advanoe* 
ment (a). 


M5 


Where a father took a mortgage in his son’s name, the 
presumption ct advancement was rebutted by the evidence 
of the solicitor who prepared the deed, and who explained 
the drcumstancee under whidt the son's name was u^; 
although there was evidence of a subsequent declaiation by 
the father that the mortgage was taken in the son’s name 
for the purpose of advancement and of oscaping the payment 
of duty (b). 8o, whore a father )w purclmsed in his son’s 

tome, the fact of his having &om the first ireatod him as a 
mere trustee 

HO wKere the purchato is made with some pai'ticular object, 
as to sever a joinUtonancy (tt). But the general presum p« 
tion in favour of advancement cannot bo negatived or 
qualified tnmaacUons relating merely to other estates (#)< 


, rebuts the presumption of advancement (c); 


In the case of a child, it is a material circumstance that a prior tdTwos* 
provision has been previously made for him; but tliis is far 
from being dedsive (/). In the older cases (y) it was held “•“W* 
that the child, if already fully advancc<I, could not take i 
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M o1»eiT6d LC.>fi. (A )," the father u tbeo^ 

judge aa to the queeticm (rfaBou^iproTleion; the dirtinctiQp» 
therefore, of the eon being provided for or noi» ie not very 
Bolidly taken or unifonnl^ adhered to:** and it haa been 
obeerved hj Loid Eldon that '^tho preenmption of advanee- 
mcnt in favour of a cliild ie not to be fHttered away by nice 
refinement ** («). At any rate, it appears that an advance¬ 
ment which is (i(), or whidi the parent considers to be (Q 
only in pait,will not rebut tlie presumption of advancemont. 
A reversion expectant on a life estate, is primd fianf only a 
part ailvancement 


Brwasl 

noMqMftt 
Mis or dt- 
cmnitMoea 


A subsequent parol admission by a child that he holds 
only as trustee, may rebut the presumption in fhvour of 
advmicemont (n); but the fact that the child, even altliough 
adult, allows tbo parent to take and keep possession (o), is 
insufficient: nor is the result altered by the child actively 
assisting Uio patent in taking the profite; as, in the case 
of a pureliase df stock in the child's name, by his 
executing a power of attorney for tite ftther to receive the 
dividends Q)): or by money being subsequently laid out on 
the property by the parent (;). 


If, on the deatli of tlie purdumr, any part of the 
purchase-money remains due, it must, it seems, bo pmd 
out of hie estate (r). 

s 

SkoUMB. But although, as already noticod, no subeequ^t act on the 
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part of thcparehaMT oca* aflbet tbo rigbt» of the noiuiaoc, Ch«ii.XVL 
if the preeamption ia favour bf advaneouent haa once -. . 
arisen, jret a clear deviao to' another of the estate will raise 
a case of election against the nominee (a). 


And where the father of a fiuuily has allowed luouoy of 
hie own to be invested in the purchase of an estate, along Mawbv** 
with other moneys subject to the trusts of his marriage hkon 
settlement, it will require very strong evidence of intention 


to ehow that he did not intend it as an lulvaneemont (0 • 
and whore a father conveyH land to his son, as a qualification 
for an office, or franobise, which roquiroe in the holder a 
bondJiJs ben^dal ownership, he cannot mmntain tliat the 
transaction was intended to bo in fraud of the law, so as to 
throw on the child a resulting trust (u). But a convoyanoe 
by a &ther to his son as a qualification for the parliamentary 
franohiso is not in itself ill<^al (x). So, where A., under a 
groundless fear of being indicted for Ugmay, conveyed his 
real estate to B., on a secret understanding that B. was to^ 
hold it Merely as a trustee, and no consideration was p^, 
Lord Romilly, IL R., held that the transaction wnn free from 
any taint of illegality; and eoinpclled B., who denied tho 
trust and claimod th% benefit of tho Statute of Frauds; to 
oseeule a reconveyance (y). 


A purchase in the name of a child (s), or, it is conceived, la 

a wife, whether solely or jointly with the purchaser, is not orwUhsot 
within the 27 Elia: nor, it would soem (except in cases of 
aetiml fraud) within tiie tSEUx. (<«}; ioawnuelias the setilm* Mtfa 
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XTi. uught have handctl the iBonoy to bin cliiU and tlio cliild 
SMt % might have made tlio purcllano: anil an the money could not 
~ formerly have )>ccn taken under an oxocutioDi there waa no 

fraudulent alienation against creditors within the scope of 
the Statuta But tlio 1 if 2 Viet a 110, by making money, 
bank*notis, and sccuriti(*s seixabic under a writ otjUvi facia$, 
has coohideiably i^nlaigwl tho oporatlon of the 18 
Til UN, where a settlor, laigely indebted at tho time, 
purcha^cil stock in the namen of tnistooa, upon trust for 
bis children, the settlement was dindared fraudulent and 
void as Against liis cusliiois (Ir). The principle of this 
deeiaion suoms applicaldc to cveiy ease, wliatovor may ho 
the subject of the pmcliaso: and it may now, it is conccivod, 
be laid down, as a genrial \ule, that where the neeessaiy or 
proliablo effect of tlio advfuiccuiont, even without actual 
fraud, is to ilofeat or delay the settlor's creditors, it may bo 
dcclanKl fraudnleut aivl >oid withiu tho 18 £li& 


Psr^iMbj 
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Tho benefit of a purchase by a trader in tho namo of his 
child, or wife (c), was by the I Jac. I. c. 15, a 5, tranNferrod 
to his osignocs in a hu)>s6(|uent bankruptcy. A convoyaiiGO 
by luiuBclf, if at tlic time Insolimf, to his child or wife was 
avoided as against such assjgnooa ly tho 6 Ooo. IV. a 10, 
a 73 (cf), wliich has l)cen also considered to extend to pur¬ 
chases (e); whetlior corroctly or not, may bo doubted, as tho 
Statute of JaiucH in tenns iuctudod not only cstotos which 


the tiwler ‘'conveyed,'* bdt those which ho ‘‘causoil or pro- 
cui*ed to be convoyed,” which words are omitted in tho 78rd 


section of 0 Oca TV., and in the corresponding provioon of 
'the 12 18 Vich a IOC (f). Here voluntary expenditure 

.upon property alitsady Iwlonging to the mfe or child, a g., 
tho redemption and merger (g) of tho UjfA tax (k), or tiie 


(^} BtmuL V. JTOcSpcA, S X. a S8I&. IMk. 

no ; Md VO m to a wMemmi (•) Soo Sin 
ti Ufo poUctoi bdflc witob Uw 13 (/) Btomi. tSS. 

Bia, SUm v. Cbtftni, 30 &«sv. 337 1 ($) ilil# If Utots vw no ivyr t 

y 8. SOI. M Mmfy V. ^ s ste. roll M 

tofSMiter f. if;r««',3 Vm. ISO) 13417 VHalll,a 1 
S^111 U V«.377. 4m^^» Via 

(/i^ WUih Sai no rolroipMfeiro 
osmlkni m WmktnU v. Xmp, 
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oroction of buUdlD^ or even eafrftncluaoiiient of tlio cup. xvx. 
property* if copyhold (i), waa held not to bo > puiohMO ** 
within the aboye rule. And now as wo have seen (Ir) 
the Bankns^t^ Act of 1869 (Q any eonveyance or tranafer • 
of property 'made by a trader, not fiUling within certoin . 
specified e^ptions, may bo rondere<l void by subeoqueot 
l)ankruptcy wiUiin a limited period. 


And ovon upon a puiohaso in tlio name of a stranger, eloar 
parol or other evidonco is admisBiblc to robttt the pro^ump* 
tlon in fiivour of a resulting iruBt; aud to allow that, as 
leaped either the wholo or pari of tho land, or the interost 
thoroin, tho purdiasor intended Uio noniineo to toko benefi¬ 
cially (nv): but the onus of proof Uos on tho uomtneo (»). 


OttpaitUis 
Ib &*bm id 

traftawT 

Unb^ 

as. 


Whoro tnistoes (o) for the purcliase of land, lay out tho 
trust uioneys and toko tho convoyanco in their own names, 
the jtic ftvsf, in order specifically to claim the lands, 

or to establish a lien upon them, must, of course, prove that 
they wei*e purchiaod with the toast moneys. This may be 
proved either by direct evidence,—as where trust money 
was paid to a trustee by a choquo, wbicb was next day paid 
over by him in part payment for tho estoto (p), —or by mere 
parol evidonco of decimations by the trustees: but tliose, in 
the absence of corroborating circumstonocs, will be laeeivod 
with gi'cat caution (g). Tlie presumption, however, is, that 
a purchase made by a trustee, whoso duty is so to invest 
trust money, has boon made in execution of the toust (r). 


Is&Jpw* 

ehMwfviUi 

tnsaittoBsr 

UootMi 

sr*"* 


Astopfool 
of nmy. 


to Ompkn ▼. CbttM, 17 Vm. S63, 
S73} iod co mp i ro Fmm - v. l a p j iy w , 
4 Do O. a Js. W tovtfdsf V.-C. 8. 
lOifl. 4S;S^«r.K. a W. 

(fg) 8vp$% p. 9ia 

to SS 4 8S Vki. a n, not 91* 

(«) 8m v. AMdrm, I Ym 

a 97, SI I Lh0d T. BpOtlf, t Ato 
148 s X«M o. D<ptoii, A^h. 4091 
v. jLiddtf, 10 Ysk 800, 107; 
Mm y. * K. 

900, OlOf Dmmm 1 

Drs 811 /nsU V. U 10 
Ch. 1^848. 


<«) RaiUytxm V. 9 Bldtr. 

?. a 17a 

(«> IsdocUni; in tU tem, igeati. 
80^ nUre n iidkitor fmodolMtlj pv- 
ohMed » eiteto In Ui «vb nsm* oat < 
of Ui eUari ssneTi, thi eUent w»i 
hiU to tove ft Ikn m tlw mUU ; 
2fc,pper ▼. ChHfB% Li B. 8 Zq. 549. 

{/) Prit* T* Stadman, 0 Bmv* 
907 i and mt Bz forU Ck^itMk, 15 
Jar. 897, T.-C. K. B* 

(S) 9191 iM iMdt a ZmM, 

]0Y«.9ia 

to TViiKa T. ffmrim, 17 Ssa Ult 

• .».s8 
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Chap. zn. And where a tnibtoe paid in tniKt moneys, (applicable to be 
inveeted in the purebaso real> estate,) and moneys of 
hiH own, to liis general aeconnt at his bankers*, and then 
bought real estate, and paid for it by a dieque on his 
bankeis, the CNmrt—the purehaae having proved a beneficial 
(ma-*-decide<l that the cfBtuU que irud were entitled to hold 
tliat such payment was ma<1o out of that part of the moneys 
standing to tiie general account which it was proper so to 
employ: i.e., the trust moneys (s). 


pBrekiM 
iHth vtfQ*i 

XT 


Ro, where land h purdiaaed with the savings of a married 
woinan*s sepaiwte catate, and is conveyed to the husband, 
the wife’s right will be established in Equity, on ita being 
shown that the land was intended to be her separate 
property (f): so, whero the wife's separate estate was 
invested in bank shares in the joint names of her husband 
and herself, and the husband procured them to be soM, and, 
unknown to his ^ife, invested the produoo in part-payn^t 
of the purchaae-monoy of an estate which was conveyed to 
himself, the wife was held to have a lien upon the estate for 
the amount of the moneys so invested (a): so, where a 
fetiif bole contracted to purchase, but the conveyance was, 
after her marriage, taken in hur husband's name, it was held 
timt the estate belonged to tiie wife, subject to a ehazge in 
the husband's favour for tiie portion of the purchase-money 
which ho bad contributed (x). 



And where trust moneys are, In lo'eaeh of tarust, invested 
in the purchase of real estate, the cssfuts gue have the 
option of proceeding cither for the money or (he estate; or 
for aproportionate part of the estate, if the trust fond fixrmed 


•M, M Id DvISDaoe of • coatour ia« 

tMtlnn, 1^9 T. Plulirt, 4 Vm. 106, 
.116| 17V«.m; 

6 T«. ISOi 17 Vm. <1; I>ntm t. 

Vm. 4»0, <0Si r. 

M^tm, 1 010 . a a ttl; JTmUm 
Y, JtfaCUM. 6 8 m. * OU. 80, Md 
OWH teo ottod { • Jm; V. 8. 40) 


rad*Mt «. aifg, 10 W. 0 . MCI 

iriBiwu T. Amm^ 8 Jw. N. 8. MO. 

(i) M mt Ja gfir i is SVmtan, I CoU. 
e70:«M,.a74. 

(A AmMi y. Airtht n B«Y. 176. 
M Smim IS JUm, M Bmy. 61. 

% (Umpmm,! J. A 

itm 
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only a pait of the conflideration mwj (y): ud a porehaae Chtpr xvi. 

of the fee simple by the execoidr of a mortgagee for a term- ^ 

of yean, has ben considered to fall within the ndc (a) : eo, 

where a trustee iinproperiy advanced the trust ibnds to 

enable one of the oss^tis ;ue trad to purchase an estatOi the 

other cestak que tfud were held entitled to a lien upon the 

estate for the moneys so advanced (a). The claim of the 

ccs^i^is qiLe U'^d will prevail egunst tliat of the lord of 

the fee claimiDg by eecheat (b). 


WhcTo a man, having expressly agre^ (c), or being under 
a sthtutory (d) or equitable (e) liability, to purcliaso and nfurtiOTil 
settle, or to find the money for purchasing and sotUing (/), 
lands, buys, but neglects to make a settlement, the pui'chasod 
lamls, or on adequate^part thereof, will (if of a suitable 
nature and tenuiu) (<r) bo taken, in Etjuity, to Imvo been 
bought in performance, or, if &oir entUu value bo inailequate, 
in part pezformanco (4), of his agroomont or liability (i). 


Nor will the roeult be altered by .any pcc\diar terms in Howf 

* iWtt c€ 


(y) S«c Att^OeM, V. Covjk ef .iVinr- 
crfH/f, 5 Iksv. S07 ; )S OL a 7. 403; 
IVf79 T. 3 Dia 3SS; 

ntr V. Moon, Z Drt. 377; tido 9*prd, 
p. 501. As to BMT^fcr of 'ohifgM, m 
botwm tbo r«tl iod ponooil npn- 
n&UUT«i of tbo tocgmlnaoir, on 
Ui purchiotog tbo ortitoo, m Zmi 
Htlmff V. Lah, 1 Bsiv. 140 1 Jlood r* 
I Boer- 510; in omo of 
owMff INCdng off booBibmioM, 

m r. Pia,z Jv. K. a 1010 ; 
bsying np % Imm^ OssMt t. 43uMar, 
30 Bona 571) ia onso of tononl in 
tail pojtag off n llortm t. 

AMiU, 4 Jt. a /o. 034 s or tenokfc for 
ttOo, Jnmtom Sbta, 31 Boov. 5; 
Mortty r. Mortof, 5 Br O. M. a G. 
015; Xorrf aVwoSyton Bmtn H e, f 
l>oO.X.aG.lS4 aotosofsorfav 
w^of rwhwyoB tata poinoriaa,M 
AOdag f. l Itaa a S3. 

(t) FooZrockt 1 Hjl a 

X. 330. >: 


(«f) Jlrnfi t, Atlrift 34 Boot. 018. 
(4) J/oifka V. Wtffs, 9 lU 749. 

(r) 9«o /Mrom ▼. fimiilt, 5 Atk 
535; AtL-Cftn. t. Tntoro^ 1 Ym. 
554,54a 

(fQ TM$ V. ProadinoA, 3 Buoa k 
Mjl 457. 

(c) fn/«m ▼. PermoM, citad 10 
Voa 619; MtmsingfM IWrim, 
3 Coa 570. 

(/) Abttkii Somfeo, 1 Bra, C. 0. 
653 2 Ks porU Mt, 11 Jv. 1005 1 
I Do Q. 581. 

(g) Soo Jkofim T. SmiA, 5 Aik. 
538; t. TT^oncootf, 1 Voo. 

684, 541 ; PiuofH v. J/tdUU, Amta 
100 : <C rMfe tV^ 043. 

(A) apiMAon ▼. Oo/k 10 Tea 9; 
SsparitPooU, llJna 1005; XovAmto 
V. Strl^ OtrHtIt, tV. Wma 338. 

(0 imHb 0 Vona 

568 ;3Wb.aTtMiI«>a,4ta oOta, 
p. 415, tod 100 noor oltod in nota. 
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Cb^. XYX. 
SMtl 

GoTMUhat k 
watariil 


the original agreement which do not» in the eventa which 
have occurred, go to diseha^ his general liability; a 
stipulation that the purchase shall be made with the appro* 
bation of trustees, whose consent he has not applied for (k ); 
or within a limited time, which has‘expired (Q; or an option 
reserved to him of making a substitutional arrangement, 
if ho have not made his election (tu). 


Aller-soqqlitd 
Iwl DAT be 
Ui^to 

Um 

€ 0 V«MB 1 


So, where tixQ agreement was to convey and settle lands, 
and the covenantor had either no land, or insuiEcient suitable 
land to perform the agreement, it has been held that after* 
purchased land was liable to supply either tlic entire want or 
partial deticicney (n); but, as a general rule, a covenant to 


convoy and settle lands, which al1^ not oxpiussly deiiiied by 
tlio covenant, will not create a specific lion on the lands of 
tho covenantor, except in cases where the lands have been 


acquiiu<l with tho intention of satisfying the covenant 


Whoiio The light of the parties intei'ested under the proposed 

iU settlement seems clear as agunst the legal representatives 

of the purchaser. It was hold by Lord Hardwicke (p) that 
sudi right would not pro vm I as agtinst a sub-purchaser or 
mortgagee; as the subeale or moiigage would have taken 
off all evidence of iutontion to bind” tho land by the 
previous agreement; and a beneficial devise of the land 
would apparentiy come within tiie same reasoning. How* 
ever, in a case in Bankruptcy, it was held by V.-C. Knight 
Bruce, that a suheequent mortgage, although conferring a 
good title on the mortgagee (who took his security witiiout 
notice), left the equity of redemption impressed with the 
trusts of the settlement (}): and it appears from the 
judgment that even the mortgagee's titie was considered to 
depend upon liis want of notice. 

(ft) latmctt r. Hart ^ OtrMt, i J( C. 56!, aod «UM dted, MO. 

JP, Wma. S16. (.) v. £at, S Da 0> 

(!) £d jmH. 11 Jw. 1005 i I A Jo. IM i ind ••• firnw— *■ on 
OW5.501. 

(■) Dian* V. SmiA, I Atk. 3U. (,) Dm^ r. AuM, I Atk. MT. 

(•) Hm Om»» r. An>((, B Atk. (|) AjaMrAnk, 11 Jar. I005i 1 

BM-; ^^amtef t. WMei, 4 K|i D« 0. Ml. 
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Lonl Hardwicke’s duium, M^ough cited aa taw hj Loid 
St Leonai^da, is, it ia Vaiy daferentullj eubmitted, opea to 
this criiiciim, vi$., that it doea not distinguish between 
intention, as existing at the date of the purchase, and 
intention, as existing at the date of tho subsequent sale or 
mortgage. If tec original puithase be unaccompanied 
eyidonce of a eotemporancous contraiy intention, E(|uity, it 
may be contended, will assume that the purchaser intended 
then to ^0 teat which it was his duty to do, and will not 
recognize any subsequent altciaiion of putpose. 


Om&XVI. 
8«t s. 

Bsttiria ea 
Lord Hird* 
wloks^ 

M topv* 
rtiwti wd 
BurifisMB. 


So, where the land comes within the terms of the agrees 
ment, its alleged unsuitability to answo* the purposes of 
the settlement, should perhapK be liardly relied on by parties 
claiming against the settleuienL Whore, liowcvor, tho laud 

is ot a different nature or tenure fix>m that corenantod to 

« 

bo purdiasod, no pi*csumption of an intention to perform 
tho covenant can aiisc (r). 


It has been hold tliat expenditure by the covenantor in ExpioditaM 
erecting imildings, Ac., upon land already in tho stipulated lud, aots 
course of settlement, is not a fulfilment in E^iuity of his 
engsgomont to pay money to the trustees for the purp<M of 1DOM7. 
being invested and settled upon trusts eoiTosponding with 
the uste of the land (s). 


An agi'eemont to purchase and settle, where the tiltimaie Wkn wj 
limitation in the settlement is to bo to tho use of Uto settlor ^ 

himself in fee, may be enforced not only by his wife and 
diildren, but oven hy his own heir as against his personid 
representatives, in eases whore any of the intermediate uses ^ 
of tee settlement subsist at the death of the Kcttlor (f). 


(r) Leftimtft ▼. iW V ChMf, S 058. 971 ; nlSnm^l $ Eq. B. lid 2 
F. Wmt. 997 \ ▼. S miiii, Z Mid iee Roliiuim t. •Sjdio, 9 dor* 

Aik. 199 Uteii ^ /AB. I Voi. 974; N. A B95; Matkhi ▼. Mathias, 9 
Mnummdr. Whor^omi, ^ 940. Sn, 4 Git 9S9; 9 Jar. N. a 499. 

(«) T* SmiAt It Boftv. Zfi; (I) ArnMn v. Lml Chrtndmt 10 * 

ttd Vltm T. (fftdmt 9 fin* He. 190. 
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OKAPTER XVII. 

♦ 

myiwivh^XT ijiw yvr buaach of comfiACi. 

1, PairhuHerti iruirdicn ttyainHl 

i, Vendov*9 txnietlir.9 ugfiou/t pa^tlutsev, 

3. Plahiiif koiv fur lwM>ui tu j^fom> imi of 
Vie}U btfuit tuiiun. 

4. Ah tu the <iy}xati9}U — how fur uffMcd by 
ecideiux. 

5. Ptvductioiv (ff, \ctwn eo^nj)etlett 

0. OroumU of dtfenc^^he agreenunt being mbniUcd. 

7. Action, it Itae been reetmined in A'jutfy. 

3. t^elating to ike action, , 

0 . Beoieily by Ma}ulamM agtthxet Biiilway Companies, 

(1.) Wb have, in the preceding pages, discussed those 
matters which have appeared most naturally to present 
t&eniBelves for consideration, in oases where an .ordinary- 
contract between vendor and purchaser is perfteted in the 
usual way by conveyance of the estate and payment of the 
purebase^money; without the course of events being dis* 
turbed by litigation, either actual or threatened, between 
the parties. It remmns to consider Uie respective rights 
sfiA liabilities of the paities, and their Tepreientatives) in 
cases where cither party. disputes the validity of the con¬ 
tract; or, on other grounils, refuses, hc^ects, or ia unable 
• to perform it 

♦ . 

'When tlto Judicature Act^'ldfS, comes into (iteration, 
Coorts of Lav and Equity will, ip ilieeny, ceue 

i» ho wsparate trihaDala; but the llAatit^/iirhiii^ miu at 
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removing ftU antagonism''tlta two and 

establiBhee an. tmUbrm mode of prooedoie, does not deprive y—^1- 
suitors of any of tbeir existing rights or remedies. The 


nature of the rriief grantad in each particular ease will, as 


heretofore, depend on the form of the action or prooeoding 
in which the relief is sought^ according as a seeks 

to avail himself of hislc^al or his equitablo retuody. is 
theiofore still necessary to consider soparatoly what, accord* 
ing to the present practice, are the rights and remedies of a 
vendor or purchaser of real estate, boUi -at Law and in 
Ef]uity, if the contiact'is disputed or broken. 


Whore there is default on the part of tiio vendor, tho v«ndorto 
purchaser, as a general rule, may either rcscuul tlic contiact, 
although under seal (a), and sue for tlio deposit (6) as for ^ 
money had and received to his, the puiuliaser's uso; or uiay 
atfiim tho contract, and suo for damages upon tho ground of 
its Don-porformaneo (c ); adding the coDunon count for money 
had and received in respect of tho deposit (if any has been 
piud) (ft ): and he has a good defence to an action by tho 
vendor upon an I 0 U for part of tho purchasc-monoy (e): 
but ho cannot, it sooms, rescind tho contract if tlie parties 
cannot be put in statu quo •, as where, upon an agreement 
for a lease, the intended lessee has been in possession and 
has exyoyed part oS tiie tonii (/): and a like decision has 
been come to where possession had been taken under a con¬ 
tract for the sale of the fee simple (^): but mere depreciation 
of the property is no defimee if the purchaser has not had 
possession ^). 


Where tiie contract, not being under seal, has been entered MmU asj... 

•M iftdta 

• OrertBt T. Ds P»a Ai {d) Mthcn^ peit of the nhject* ***^ 

C« llA mattw at th« oonttvet hM bMB ai- 

(i) (MtB r. ifdUr, i Ker. A H. joyed; mo TTr^^ v. Ooit$p 8 C. B. 

485: oad for MpMMib 4a, mMi, Ik 188, 

tr. 8 Bxcfa. 181 BVm v. Wfkomr 14 C. B. 011 

( 0 ) 8m f. JSkMmh $ Bnrr. Bm tiyM ▼. SHK 8 Xm(, 4<1 

IQllj ead Dskk v« fTerm, IImvb (y) iSirttlgoY, Ai44,8B«cL 781 
aMt Amir.v. S ^ W WiliUtn v. IX/rf, 7 Q. B. ,7. 

m ; 3i »i> i WfU , 1 Mk 
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mto an agent, the principal may sue upon it in hia own 
name (i); union the agent 1 m specially dceeribed or referred 
to in the contract, in terms inconsistent with the idea of 
agency (i?): so, also, a purchaser who has the deposit 
through an agent, can sue for it in bis own name, although 
the fact of the agency were undiaclosed (Z): and, upon 
similar principles, it has boen held that a nominal agent 
cannot sue, without first disdosing that he is * in fact the 
principal (m ): and his right to sue is even then douhtfiU, in 
casoe whore the skill or solvency of the person who is named 
as the principal may reasonably be considered as a material 
ingredient in the contmet; unless the contract has been 
partly pcrfoimcfl with a knowledge by the defendants of 
who is the iral principal (i^): but a person contracting as 
agent can, if his authority bo denied, sue in bis .pwn 
name (o): so, a peiBon contracting as agent for an unnamed 
and unknown principal, may suo in his own name, unless 
defendant contiactod upon the faith of the agen^ (p). 


The considerations ah to personal character or rosjMnmbility 
which often arise in renpoct to contracts for the performance 
of seivicuH, or the sale of goods, can seldom have much 
weight in the case of a contract for the sale of land. Where 
an agent contracts apparently on his own accounb^and 
primd /(tcif, a pei'son, who signs in his own name, contracts 
os principal (})—an action on die contract may be brought 


' («) 8w S U. 4 & $8S, 991; 

JIM T. SnioTf 8 IL 4 W., Me 844 ; 
Ihmpkffs y. tmaUf 9 Cm. 4 K. 15S; 
Phtipi y. PniJifro, 1 Jar. K. K 1170;. 
9 a L. R. m: 7 Du 0. M. 4 a 
799. 

(i) 8 m IfunUt V. IfynUr, 19 Q. a 
810, vhera tlw vm ituMcribed 

<l) Ihh T. 1 

Cimiw 897. 

(«) BiHrrt^n y. Byrnff, 6 IL 4 & 

884 

(«} Sm JtijMP y. OroU, 18 M 4 
W. 889, 866, 866. 

(») y. IMmIi*, 8 Steik, 


146. 

(;i) MauJ: y. Awry, 15 Jar. 991, 
Q.a A« to lUWty o 4 ondlKloMa 
prindfiol tor miMtlkoriMd act <d ig€Bt, 
BM Bdmyndi y. L. R 1 Q. B. 

87. 


(9) CoeJx y. TTJm, 9 Jar. N. S. 
1094 ; aadmyPrnee y. WoThr, R R 
C 174 Ab to the of tbo 
VDol^tndy h Lly«pool m rwpse U 
GECtnoti Atand Into by la agfeat, 
M» eWyptr y. CbeA, L. R 8 0. P. 
191 ; ii to Uhg oaaUa to 

mla hb c^asma opoa mtracta 
Bad# by bb^ bfobr^M PkiHk t* 
Ptykm, U R> S»b. fib. 
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against either him or hU prindpal (r): but the plabitiff mmA, Ohg^ XYiL 

within a reasonable time» eleetagmnst which of them he wiU . 

proceed (e). If the ooDiraetbe under seal, the agent, although 

described ae such, ^tpean to bo personally liable (i ); but if 

it be not under seal, the agent describing himself and ' 

signing (u) as such, and naming bis principal, is not 

personally liable unless he had no authority to make the 

contract, or in making it exceeded bis authority (x): and 

even if a person, without authority, contract in the name of 

and as agent for another, it appean that he. cannot be sueil 

on the agreement, unices he be shown to liavo been really 

the principal: but if, profesmng to have authority, he ontcni 

into a contract, ho would seem to be liable to Uie person 

with whom ho contracts, for dmages sustained by inason of 

Ills false assertion of authority (y), or by the bleach of the 

implied assurance that ho ha<l the raiulsitc autliority; 

except in cases whore ho was oiiginally authorised to act, 

and has entered into the contract, in ignorance, and without 

the moans of knowing, that his authority has determined (a). 

And since, as a goneral rule, a person who signs a contract 
in his own name without qualification, is primA facie' 
contracting on his own acccimt (a), an agent entering into a 
contract should by his signature expressly state that ho does 


(r) //^Im t. ScRwr, SHAW. 
S44 ; J9Hm V. IMedale, 6 Ad 4 S. 
48S; Me As pOfit IS Ym 

S0S I T« nOfMAy S YotL 4 

Tin. 044 {8 Jar. N. & 841; 

Lanlf 8 Jar. K. E SSSj P9k9 r. 
HVlor, «0» ix p rA 
(i) r. MUM, 8S L. J. 

Q. B. 841; 1 S. 4 & m 
(t) Applt(9» v» ShH, 8 BmI* 148; 
8usd 07. 

( m ) 8m Mrs y. IfoAff*, 

Vim in is«it vStkoaftqQiUa* 
Mtkn vii Md boond, apSylAshwf* 
hif Um dVdofuM W the UMa j 
oUmt ports sltbs ooo4art; .OaA.Mr 
onto Id TWmV y« t 

SmUb'i 1a 


(a) v. /<ma^ 0 Jar. 404, 

Bub. Cb.; lemt t. Sirkofagm, IS 
Q. B. 600; MB J/uittfftg y. JhU, 0 
Jur. N. S. 181) 88 Ti. J. Q. B. 187 1 
7B.4B.86e. 

(l) Jttd'iM % ITtUthinmtt, 18 Q. B, 
744) Latit V. /yrtAVm, $upr 6 ; ^1 
Mt CW7 m t. IFnpOr, 7 KL 4*Bl 
801; 8 Jar. H. E see; offlmMd. 8 
BE 4 BL 847; 4 Jar. B. E 807| 
Sm M r, TrimeM, 18 C. E 780 ) 
T. Zfay?V, 7 Jar. N. E 1014 
(i) Sm Ssm V. flUny, 10 iL 4 
W. 10) 8 Bnlth^e L. a 4Ui edib, 
P.SS8. 

(a) Sos 8 Snhb's L. C., 8th sdJi, 
^8i4 
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ESUEDtES AT LAV^ybfr*4ll£ACn OF COHT&ACT. 


Chf^ 80 in Uiat character: the ^ of the agen^ being dificlosed 
in ^0 body of the contnci has in some cases been held 
inauffidcat to protect him from poraonal liabilit; (b). 


Gaetewtfaf 
•gMmsj b« 

ES^ 


But if the terms of a contract are such, as in the opinion 
of the Court to show an intention that the contracting party 
shall bo peiaonally liable, the tnero fact of his signing it ** by 
authority of and'aa agent for" another person, does not 
oeccRsariiy save him from liability Whero money has 
boon properly received by an agent, tbo action to roeover it 
must bo brought agdnstUUe prindpal, although it may not 
have come to his hands (<(): but a sum paid to an agent, 
under protest, in respect of a ^vrongfnl claim, may, it appeats, 
be incovcaHl front Die agent (f). 


fnwdttbatly 

obiAlatdfrm 


In a case of payment impropciiy piwurod (ixm an agent, 
by moans of a fraudulent niisrepreeentation, either ho or his 
principal may sue for its I'oeoveiy (/). Of course a payment 
by a prindpal to bis own agent does not bind the oUier 
principal except under spcmal drcuiDstaneos (^). In actions 
on the contract, tlio representations of tho agent are the 
ropreaentations of the principal (A). 


On a sale by auction the deposit/ unless otherwise 
expressed, is paid to the auctioneer as stakeholder, not as 
agent for tho vendor; and as such he may be sued for it (i ): 
but, if paid to the vendor's solicitor, he holds it as agent for 
tho vendor, and not as stakeholder (k). And it is a common 
practice for the auctioneer to receive and ^ve a receipt for 
tho deposit expressly as agent for the vendor.. 

1%) ZcMiwrrf T, 6 XL a n 581 

196 i Paia t. ffaUvr, L. IL 5 Bxdi. {/yfftUi. 

in; <i) /MS T. A>K«drti(v» 

(^) Aaiaffrri ▼. Stkhmm, «r5i TISi* 

Dftkt of r, 1 (S) ^ord CiQtpWl, 1 R. L. CL 

TiMp * TI7. «od SSiSni v. FmS, I SIS. . : ‘ 

W ; (Q lt$% 1 BsH, 5SS; ind 

11 Ad. a B. MS; JIwHof r. AOvr, in m died is SdgtU v, pt^ L. 

1« ll. k W. M S Md fo. V- B.X0.r.9O, - 

.W <.|fH >Bd U.«» dM . JU^ r. Am „fri. 

(a Smkk T. aiv. 13 H. * W. 


AwMimm 

B»b«PMd 

lordipoiit. 



040 


RKMIU>IKH AT Of OOSTUCT. 


In an action for munoy had ahd reeoi^Ml, raelnding tbo 
contract, intoreat upon iho deposit may, und<»* a modem Act, 
bo rccovorod from such time as dcinaml of payment was 
made in vmting giving notice to the vendor that interest' 
woidd be claimed from Iho date of donumd until payinent(0j 
but it does not appear to bo othorwiso recoverable (m)» 
Of course, the purcha^r can uudeo no claim in req>oot of 
any increase in the value of the estate; and it would seem, 
ttpon principle, to be cqtudly clear that he cannot be 
prejudiced by any diminution in its value; although some 
oI<l authorities leave the point doubtful (ii). 

In an action for damages, aiEnning the contract, tho 
purchaser, if the contract be proved to have been binding 
upon tho ventbr (a), can, under the spedal counts (ji), recover 
ilia expenses of preparing, stamping, and entering into the 
agreement (f), of investigating and ondeavoiuing to clear up 
the title (r), of searching for incumbrances, of comparing the 
alwtraet with tho deeds (s), of preparing tlie conveyance, (if 
the sale go off by reason of a concealed incumbrance) (t), 
and interest upon bis deposit (u), and upon tho residue of 
his purchaso-moaoy, if lying idle («c); and ho may recover 
the deposit itself under the common count for money had and 
received: and, altliough a Conrt of Eijuity may, pending a 
suit by tbo vendor for speoiiic perfunnanco, roetiain an action 
for Uie recovery of the deposit (^), it will not, as a general 
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noovwin 
mUmi for 

dilDMtt* 

ooeaMt 


(0 80 S 8 a 4 WQL IV. 0 41, a S8. 
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(») f. JfrArf, 4 Nor. k H. 

485 : MO •• to ^oshr t. Wkitr^ 
8 Ezolk 678, mprd, p. 800 ; SimMcui 
w. UmdUM, 5 yv. K. 8. 170; 5 
C K N. 8. 554. 

(p) soo ohims t. a&bm, 4 
281, «8S. 

(g) r. Maf^SEzokS^a 

<r) Boo XTMoVp ?. 6 Xnh. 

Sia XftdiidS^ ediSi dat| M aot 

MO r. CMMt, 10 Q. & 756; Md 0 
Uttar from tSo MlUtar 
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TtwUm oortote ovidonoo U ni^dlecl, 
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ohiM moH go off, doM Qot offoet tho 
ri^i tu l o co r o r ooch oiponoM; OM 
r.,StUg, 5 8c. N. n. 508. 

(f) Jlodffci r. Uffd Liirhfad, 1 

Dbg. N. a 402. 

<0 8ng. 851 

<«) H9dtfi4 T. Zonf M 

Mprd; ?. /srfrp, 7 Tto&t 

501 

(a) Shny t. OIv, 8 X>owl P. C, 
840,151. 

<p) 8ooJrlfrv.^«K^WJh070; 
illfc J. OU 785, wboro sa ls|aMttfla 

rrMfioatod 
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AKVEDIig AT LAir I^SACH 07 CXINnUCT.. 

' , *»**»* • 

rule, gtwt ftn mjunetioii vnlw the vendor eopscnt to 

the depoelt being brought into Court (a)i or unlc^ there hae 
been a decree, or the purchaser'a demurrer baa boen.pvei^ 
ruled (6). * 


Tlic puralianer cannot, however, luoovor oxpeneoa Incuired 
prior to the contract, or the coeta of a aurvey (c\ or of pre¬ 
paring a conveyance (iZ). (except under apecial circttmatancea,) 
or any idlowanco fur ioea hy aelUng out of the funds (e), or 
for money laid out in repmta (/), or improvemenia ({/), or the 
expenses of niaing the puiuhaao-money (^, or oxpensca 
inourrod in expectation of the conttaci being completed (&), 
or the diOeroDco between hia coata taxed aa between paity 
and paiiy and biM coeta aa between aoUcitoi* and client in an 
unsueccsaful auit by the vendor for apocific performance (i), 
or tho coats of a auit by himself (the purchaser) for apeciHo 
performance when tho bill is dUmiased without coats on the 
Chief Clork certifying against the title (h ); but where tho 
bill is diamiased without coata on the ground of the vendor’s 
mistake, tho purchaser may, it seoms, include his costa of 
auit in any action which he luay bring for damagea (f). 


Tho nils as to the damages which may be recovered for 
breach of a contract for the sale of land forma an exception 
from the ordinary rale as to damages for broach of contract. 
In the caso of non-dclivciy of goods contracted to bo sold, 
the purchaser is entitled to recover eiUier such dunagea aa 
may fairly bo considered to have been the natural result of 


({) nwur Y. Smith, 4 Jv. SIO. 
Bat MO coBUDoto OB tbk Mio«la 
XeU T. Veto, M 

• (b) & 0., AujuUeg Y. Mwffrpmigtt 

lICeSlMa 

. nub ^ v« 1 

Jfi T. lord UuhJUd, dU 

>41^ At to ooBli oi 

r. ThO.kim. 




(e) Fhrtdn v« Tkor^hfff, % W« BUk 
Wk 

(/} Srott Y. FiH$, Sag. Ajyaid. 

Na9, 

(g) WoriMogtom t, YTsrriiij^toii, 6 
(A) Y« S Bjufa. 

sia 

(Q Mpdim T, lord M 

V I X. A Jo. tt, 

■* 



JtEMBPlSS AT LAW Of G022TBACT. 051 

tho U'eAch of the eontiftc^ mmAUy te Oh^ xm 

Huppoee(f to have boefi eO&tmpUtod p^rtiei, At tbo 

time v^oQ* they entered into the coninci, u &e probaUe 

i^eauli of a broael) Thun, where there was a conteiei 

for the safe of a threshing maehmo to bo ddiverod on 

the 14th August) end the vendor knew the purpose fin* 

whidi' it was required, bat, notwithstanding repeated 

promises did not send it until the ] 0th of September, it 

was hold that the purehaaor was entitled to recover fi>r 

loss sustained by iiyuiy to his wheat froru rain, and for 

uxpensoa incumfl in carting, stacking, an<1 kiln-drying it; 

but not for loss 6ccasioneil by a fall in the inaikot price of 

whoat (n). 


But on a conteact foi' the sale of land, (ho exceptional ^ MtrM 

* ftfy of 

lido iiiat laid down in Flutrati^ v. TkonihUl, ajid oonArmed bsd, ^ 


by recent authorities, is that tho purehahor is not ontitied to 
damages for the Ions of his baigain, wliere the vendor 
through want of title or otherwise (o), having actod bond tlr- 
fide (ji), is unable to caivoy tho estate (j); but can 
recover merely his ozpenaos incuntHl in rolation to the 
attempted purchase: and whcio a purchaser, upon tho 
delivery of an abstract showing an appaix>ntly good 
title, lunold at a profit, and it subneiitiontly appeared, 
on comparing tho abstract witli tiio deeds, that tlio title was 
defective, he was not allowed tho expenses of tlio resale; 
there being nothing more on the part of Iho vendor than 
nogligonco in the preparation of the abetiact, and tho pur* 
chaser himself being equally negligent in reselling l^ore 
bo had tested its accuracy (i*). 


The rule introduced by Flattai( v. TkunUiill was, how* 


(») Il^dUy T. BaxnJak, S SscL 

U\. 

(*} 8 »etd V. S /be* N« B> 

SOI; M* too Stem V. 7 & 

a & Mj 8 Jar. N.&ra 
(o) Soe rjnr ▼. S Cm. A K. 
lie; a «iM o( «b iAw 

4te sMatt tel bm told bj bk pda* 
dpd, bol wteteir tail ii Md- 
tlsL tee Lerd Gheharforri Jadf* 


ment b BaU v. 

(r) See 10 & a 0. 426, 482. 

( 9 ) ^«na« Y. TkprnASf, uH 9tpr4i 
lad Mo Lord AiYoaky*H maeri^ S 
Be^ a P. 187 j CWv t. 6 

Ad as. 829; Md Jf4mHf Y. M 

ipaa 8 SioIl 828; JSui y. 

1^ E. 7 Sd b. Ap 188. 

<f) W^iktr r. Stom, 10 & 4 Q 
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# 

0hg^3t^ 6F«r, in the raUbdoeBt xi Hopkim v. GiVzAi'ooh (e), 
. tendered not to Apply to the ease <st & vendor who liAving 
A mere agreement for the {mrchase of an estate resold it at 
a profit, and waa tinablo to oomplete th^ sub-contract by 
reason of want of title in the original vendor, do the eaao 
of a vendor eoiibracting with a knowledge that he had no 
title was held not to 'bo within the role (t). So whoro a 
vendor who was merely a partial owner, aasumed to sell the 
entire estate without having obtained the consent of hin 
co-owners, and the sale fell through in ooniiequence of tlieir 
refusal to concur in it, tho purchaser was held entitled to 
recover hts costs of investigating the title and of endeavour* 
ing to enforce the purchase, and also the difibrenco between 
tho emitract price and the market price of the estate; and 
the price at which tho estate was afterwards sold was 
treated as jmvid facie evidence of the market price {it). 
And the same principle was recognised in other cases (v ); 
although in some of them the circumstances were held to 
be such as took tirem out of the exception introduced by 
Ifopfeina V. Gnizflivok firotai the rule established by 
Flweau v. Thornhill : which rule was considered to be 
rested upon an implied contUtion, incident to every contract 
for the sale of land, that, in the event of the title proving 
defective, no damages shall be awmdod on account of tiio 
supposed goodness of the bsugain ( 9 ): and doubts were 
entertmned whether misconduct, though good ground for 
avoiding tiie contract, would justify a departure from 
the rule. 


(t) 6 B. a 0 . $ 1 . Aj^to |oodi» tM 

Z>Miep T. Higgiiu, 1 K. L. C. SSI; 

y. (May,16 q B. Ul\ WaUn 
v.IW« SSSnh. 18S; udM 
ir«r«IUiiy*» r. Wrnrim^ S a B. 
Ill; AAy Y.Buvfttc/fSBululll} 
FeartM IS a & SSI I Owm 

T, II a B. SS7; WAw 

si U T. ei| CWy y, 
laipA ce., L. B. I a B. 

tn I sad M Si is tlw Mam «l 

apMhe 


10. P. HA el hmA d oobtHuS 

togNAl ftkilb 

(I) JMmmi y, ISO. 

(«) (M»t» Y. L. & 6 
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(f) B» WMvyfM, 

S a B. Ill S Pmmm y. FulUt, V 

C.& Ml «i« Y, 1 a a & 

SSTtlMlft 

ags la vuw T. Mmn, 30 a aa 

4ta'' 
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REHEDIKU AT'LAW rotf'^KBACH OF COSTIUIT 




In a later caae ^), where mortgagees bad contracted to 
soil and to give poaseadon on a specified day, and the 
purchaser was ready to oomploto, but the mortgagor rofoeod 
to give.njK possesio n , and the vendors, rather than oust 
him, broke the contract, it was held by the .Court of 
Exchequer Chamber, affirming tho decision of the Ooiiii 
of Queen’s Bench, Uiat the purchaser, who had contracted 
to itisell at a profit, was entitled to locovcr Ids depoalt and 
expenses of investigating tho title, and also for 

the loss of his baigain. Cockbum, 0. J., in delivcnng tho 
judgment of the Court, rested tho exceptional lule, wliieli 
was first lud down in v. TliovrihiU^ on this giound, 

viz.^ that in the complicated state of the law of loal pro- ' 
petty, the owner of an estate is often unable to make out 
such a title as a purchaser is coinpcllablo to accept; and tho 
tuirtios are, thorefore, only placed on fiur tenns, if on tlio 
purchaser rejecting tho title the liability of the vendor is 
limited to tho repayment of tho deposit and tho purchaser’s, 
expenses of investigating tho title. But the Court, it is 
conceived ftmecoesarily for the purpose of deciding tho 
caae before it, which was a case not of inability hut of 
wilibl refusal on Uie part of the vendor, icc<^nued 
Z'ina V. Qi'nttht'ook and Robinson v. Humian as authorities; 
and drew a distinction between tho case of an undoubtcfl 
owner, in actual posseftlon, who fails to deduce a market¬ 
able title, and the case of a person who, having merely a 
contract for purchase, assumes to sell it as if ho Wei's tlio 
actual owner; the difficulty of making out the title, which 
exists in the one ease, and whicli jnstifies the exceptional 
departure from ordinary principles, being wholly wanting 
in tho other. It also laid down tliat the rale in iVnrean v. 
Tltornh^ll does not hold where tho non-performance arises, 
not from a difficult as to title, but from tho fact of tho 
vendor not having first secured to himself the iproperty 
which he assumes to sell: and,d fortiori^ it cannot apply where 
the failure either to omke out the titie, or to deliver posses- 
sion arises, not from the vendors inability, but from bin 


(jv) r. PitrK B. IQ. a lU; ftSUttsd, L. R. 4 Q. & 6M. 
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BBirnnm ai hi.'W KkiT BBE&CH OF CQNTBiCT. 

iinwilliBgiiWi on tlio geovsii of oxpenflo or oUiorwisOi to 
remedy defect or to procure po eeco aon for tbe pnrchftaer^ 


V« 

FothtrffUf. 



The whole quostioHi however, hes reoentiy come before 
the House of Ix)rda, on an appeal direct from the Court of 
Exchequer, in a case of Bain v. FothergiU^ (a); which seexne 
to have been orroneouidy conadered as identical with 
JSnfftH y. and for that reason was not brought 

before the Court of Exchequer Chamber, In Bain v. 
Fothet^U-t A., having contracted for the purchase of the 
W. R mine, held under an iigreement for a lease, with a 
clause agmnst assignment without licence, entered into 
possession, and, without taking any assignment, agreed to 
soil to B. At the date of this sub-contract A. was aware 
that the assent of tho lessors was necessary to complete his 
title, but did not anticipate any difficulty in. obtaining it; 
and, treating tho matter as unimportant, did not mention 
*it to B. Subsequently the lessors, having first verbally 
promised, withdrew their assent, and the ^ale to R 
conscqnently fell through. In an action by B. against 
A., for non-performanco of the contract, the House of 
Bords, affirming the deeuion of the Court of Exchequer, 
held that R could only recover ihe expenses which he 
had incurred, not damages for the loss of his hargmn (a ); 
and, after expressly overruling Hophin$ v. GratArook^ 
Imd it down that the rule as to the limits within which 
dami^es may be recovered <npon the breach of a contract 

for the sale of real estate must be taken to be without 

* 

exception (b): end Lord Chelmsford expressed it as hia 
cpinion, thongh it was rrot necessary to the poiht, 

that even where thore has been mala Jtdss On the pari 
of the vendor the same rule still ^)pUce; and that the 
i^q^Topriate zemedy, if damages ar^ daimed, is 1 [^ an 
^ action for deceit, not I 7 an action ibr Imatii of contract (c). 

(k) L. & t & a Ir. Ap. lia Jsdc» ttr % poMs ttteftM ta 

(e) L. & e Sue. se. tOm 

(t) tad tte . flat f ». 4 Jt 1^, p. tOT. 

ftrwtjtb* . .. .f 
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BEXBDIES AT LkW F0» SUA<a OT GOnUCT. 

^ ' 4 

* 9 • 

I6 wUl»liow6ytf» be~db 0 ^«d tlut this demaon ^iplies tty>gvlL 
merely to cftsen where the render is honi fide unable to - - - 
give .a titU, axul doea not conflict with the only point 
which was^realfy decided in Engdl v. FUdij via., that a 
purchaeer U entitled to eubetantial damagee from a rondor 
whO| to save himself trouble or moderate expensCi or from 
mere caprice, absolu^y refos^ or, which is the samo thing, 
wilfully neglecte, to perform, to the best of his ability, hia 
part of the contract (cQ. Notwithstanding some doubtful 
expressions in the judgments by Lords Chelmsford and 
Ibtherley in Saw r. ^hei'glU, it can liardly bo that this 
right will.be denied to a purchaser, should the point again 
fairly arise for decision. Cases might be put in which an 
action for deceit would not lie; and wlioro even a decroo 
in a suit for sperifio performance, although supplomontod 
by damagee under Lord Cairns' Act, woukl afford no 


adequate remedy for a broach of contract consisting in 
the wilful reftisal or neglect of the rendor to carry it into 
effect. A purchaser who has agreed to buy under the 
well-found^ expectation of being able to realise large 
profits by means of a special mode of. dealing with the 
picperty, which expectation is frustrated by the tortious 
act or omisrion of the vendor, may, under many supposablo 
circumstances, reasonably object to bo burdened, even at a 
greatly reduced price, with an estate which he has no 
longer any means of utiHsiDg to a piofit. It is haid to 
understand the principle, if thero bo any, upon which a 
purchaser, who has sustained a definite Ices by reason of 
the wilful refusal of the vendor to do what ho liad agreed 


to do, should be deprived of his right to indemnification 
merely because the sutgect matter of the contract was 
real of property. It must not, however, 

be consid^^ tlu^ in every case a vendor is bound to 
enter into doubtM litigation in order to perfect his title (s). 


li has bean held tiuA where iu sgrees to e<ft^vey at a 

(d) 8«a Ih J« AnbSr*i Ap. SOS. 

n TfOHafw t. (TWalM, U B. 1 Ch. (i) Us* L. B. 1 Ol Ap. SOA 

COS 
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5 ) 5 (J 


ch^xvn. 


future date, for a conaideraUon to be immcdintely pven by 
B., ud it appcatE on the face of the agreement tliat A. haa 
not yet acquired a sufficient title, his ongi^^ment will be 
Gonsideml to l>e an absolute one; and if bo is unable to 
perform it bo is liabb' to full damages (/). 


Thb nle 
SfplkH Anly 
ti slirnkeii 
not 

to ft brekn 
covoBftnt ill ft 
convoyftBOe* 


This exceptional rule alK>vc referred to is, however, strictly 
confined to the case of a eontmet for the sale of land, and dot's 
not hold whore the land has been actually conv^etl, and the 
vendor haa entered into a covenant for quiet enjoymont. 
Tliua, where A., Icsaeo in poasesmon under a lease which 
had sevcitU years to run, obtained from B. a renewed lease 
to coiniDoncc from the eEpimtion of the subsisting term, and 
it subsequently transpired that B. had only a partial interest, 
and was incompetent to grant a reversionary lease, A. was 
bold entitled to recover not merely the consideration money 
and the costs of pioparing ihe void lease, but also the 
difierenco lietwcen the value of the lease which B. professed 
to grant, and the value of a lease for a shorter period and at an 
increasofl rent which was procured from the reversioners ({/}. 


Wftat <tf titlft 

to pftrt,«hen 
ffttftL 


The want of title to any part of the property is fatal at 
Law, unless the Court can make out a <UBtinet contract in 
respect of the residue (h ); or unless there is a condition for 
compensation, and the case can be brought within it {4). 
And although, on a purchase in lots, a separate contract 
arises upon every lot, a want of title to one will enable the 
purchaser to avoid the contiset as to the others, if dthor 
they were complicated as respects enjoyment, or there was 
an understanding that he should not take any unless ho 
could bavc all (1*). 


{fi Waff r. CUjf a/ ZMdim Ifmi 
Pn^jf Ib R 0 Q. B. M, 

(S) loek r. Fmtt, L. B. 1 C. P. 
^41, b tbft Eirfiftqnftr Chimbir; 
rtportftd tn thft a P. 11 Jor. N. a 
7M| S New IUp.m Aad sm m 
io (UnMSeft for Inftftb o4 emoftot, 
▼. Eirfr. I <). A TSS; sed 
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ISO; 2>fh0 r. Mfahf 4 
M. C. 408 Oh. XVIIL k 9. 



REMEDIES AT LAW FOB 8BEACH OF CORTRACr. 


037 


Upon the deeth of the purehaaer, the right to site in Chap. kvii. 
resp^ of any da&uges which may have been sustained • 
by his persoul estate,—loss of interest on the deposit, 
or the expenM of investigating the title,—descends upon 
his personal representative (0; ami no action upon the to pwwui 
agreement can be brought by Ae heir (m), whose only 352*”^ 
resource is a suit in Equity. 


Upon the death of the vendor, his personal reproeentativos 
alono are liable to an action at Law, if, as is usually the 
case, the agreement is not under seal. 


▼oaSor, por- 

right ofsodoO 

o^&othif 

rufMoeU- 


(1) Vo?u{or*s itmedies (it Lct/w agalna pmxliadcr. 

U[)on default by tlie purchaser, the vendor, or, if ho bo 
dead, his persunsl I'epresentatives, can sue the purchaser, 
or, if he be dead, his personal representatives, or his inal 
I’upresontativea, if the agroemont wore under seal and iho 
heint were named therein, for <1aniage8 sustained by the 
broach of the contract (n). 


Secticsi i 

MtioB in 
vwukr or bii 


tivoL Agdnit 
moBtaiMrur 
Mi tswwmtn- 
tlvM lor 
bfMoh of 
oontnoV 


Where a purchaser has been let into possession, and 
I'ofusos to complete, the vendor cannot, if no conveyanco 
has been executed, recover from him the whole amount 
of the purchase^money, hut only the dami^cs actually 
sust^ed by the breach of contact (o); for it would be 
ui\)ust that the vendor should have both the purchase* 
money^and the estate; hut where he has executed, or 
ofTered to execute, the conveyinee, and the purchaser has 
possession, the vendor may recover the whole amount of 


Vindor M&> 
noirioovar 
tntiia pv> 
chiM tMiy, 
if no coaTi^* 
nnee. 


the purohase^money. * His right of action is not taken 
away hy a stipulation that if the purchaser should foil 


(0 Orm v« Sr^ufkltn, 10 BIngi bg tbs contnet lad ioiag on % 

68a gmmi— mfr%il for expcMi In* 

(m) Bog. SSa cwiwl 

(s) rtd$ > 7sa^ si to Um M Bm Uird V. Pm, 7 M. a W. 
IMUltr of tho bdr tad dorlMv ^mjq 474 ; tod toe Mw ?. McrU, 8 iJtfOii 
tho eoTfatni 8w Ik Jirmnfjr v» Hon. K» 8. SIB 
8 EiA 888 M to nftdod* 
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OhnZTIi.. to olbply wiUi any of the eoaditions the deposit shaU be 
_ forfeited as liquidated damages (p). 

If the title deeds have been delivered to the purchaser, 
in order that ho might prej(are the oonveTanee, the vendor 
may recover them at Javt 


MiVMttrrv 


- ^ — 

oMBpMaa 

no^ 


^ If the purchase go off through defect of title in the 
wU^iUbU vendor, the purchaser, if Ifo have been let into poeseesion, 
forwe ead for uso and occupation for the time during 

which the contract was pending, although the occupation 
have been a beneficial one (i*): in the two principal 
reported cases it appoara that the purchaser had paid, in 
one case all, and in the other part, of the purchaso*money; 
but although this was in some degree relied on in the 
earlier, it does not seem to have been considered material 
in the later, of the two decisions; but if, after the contract 
IB clearly abandoned, he retain possession, he will be liable 
in respect of such subsequent occupation (#)• The purchaser 
when let into possession is only a tenant at will, although 
there may be a etipulation for payment of intereet on the 
purchase*money until completion (Q; but (unless under 
an agreement to quit in some specified event which has 
happened (u),) he cannot bo ejected wiUiout notice (a). 


MtAt. (8.) piaxTUiff, Aow far hwnd to perfortA his part of the 

PUtakOfl, faoir arn’oenierU before action, 

brboud, to 

As a general rule, the mutual engagements'of the parties 
^ considered dependent on each others and either 
sWUiflibov must (unless discharged there&om hy the other 

(p) Mf y, Grt», S Ner. k U. («) Dof Sty, S Ounp. k 
467. M 8m 1 Urk W; 700; y. 

T. S Boi. k P. ISSM, flO^'sad Mf Dm y« 

401. r Ov. 4 P. 11%; 

(f) XMbmS y. PwtnttUt 3 Tsnal. Oh$mbmieu^ IJC h W, 14 ' 

140; WinUrbokom y. 7 Q. W ^ /mm,y. BarUtf, 

B, 611 i mhIS df. 179. 600; 4 W. 474; 

• (i) Shaw, 6 1C. 4 W. CMv;toO«9to to, A 17 Q. 

1X4 . . . 

(I) At V. OUtorfteia IM. fc W. U nte ms)) 

a- mOSttoUt ^ 
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perform his habilitiies befbrebe aeekd to eafbiee his it^to iJk^XYiL 
under the extract; So thae, on dhe one hand^ the ^ 


purchaser eannot> ^iu general^ sue upon the agreement 
without tendering the eonTOTanee (a), and the sum (if aotkoL 
any) due in respect of the purchase-money and interest (a); 

—^unless the vendor hare neglected to furnish or verify (5) 
his abstract of title, or have shown a bad title (c), or, by 
conv^ing away the* estate (d) or otherwise (e), have 
disabled himself &om completing the contract:—and, on 
the other hand, it lias been held that the vendor, if he 
sue merely upon the agreemont, and not upon some security 
which be has taken for the purchaso-moncy (/), must havo 
shown a good title and executed, or offered to exccoto (gr), 
or, according to a modem decision (A), have been roady 
and willing to execute, a conveyanco in the terms of tbe 
contract; the rule, in tbe absence of stipulation, being, that 
the purchaser must prepaz^5 and tender the conveyance (t) t 
and oven, in the case of a coiupulsoiy purchase under 
the Lands Clauses Consolidation Act, no. action can be 

* 

maintained for tbe compensation money, until a conveyance 
has been executed (b). 

The same principle applies to every ease where the mutual MTxtailBj et 
stipulations of vendor and purchaser ore interdependent 
Thus, where a memorandum in writing, A agreed to sell 
to B. certain seams of coal, and to purchase from B. all the 


, (z) Sm V. X 

190. 6m too 

ZawIm Vkion r. MttropoH^ B. Cb^ 

l4&.4Xu^m. 

(s) Sutf. S41, ttkd OiM Umts cHsd. 

(4) 8m Bmj 8 Eip. 

640, B.; (M$ % ilSiff, S CW. 4 P. 
S81 

8m AmmS V. WVhdkf 6 Bwi, 
SOI 

L^pdock ^ 8 Qi B. 

in: gnigkt p. (Hd^t X ^ 110. 

I B. Bl myOahrn v. MO, 18 
It 4 W. IBS;BUS V. Bm, % Dew. 
4L.08O; W4 


{/) Bm Mofffjridift V. 14 KMt, 
4B8 ; Hpitkr v. WaUeh, 2 B. 4 Ad. 
188. 

PkSlifP T. S H. m 

128 ; laM V. 7 M. 4 W. 474. 

(A) /WeT. JIi%e}L k W. 888, 
841; 4&d Me CUt^ on Cobtoecti, 
M»d Th^ma TTeeni Cb. P, brgmtr^ 
5 Btcb. 711: buk eoe Sog. 240. 

(»*) StqAent T. De UtdUa, 4 Q. B. 
422 \ MU V. urn, 8 M. 4 W. 885 i 
ead oaoi|«re v. UtmttdnjivUi 

S Tmbi. 481. 

(I) OmrdiMi ^ £ut Xm^oji 
Ctthn V. MnpdUpn F. Ch., L. B* 
4B^40a 
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tei A 


farm froa 
UMBiim of 
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CoaU wliicb he might reqiUTe» it was held tbftt the etipiUatious 
were ooDcurreDt, aod that B. could nob sue A. for not taking 
the coalj without averring performaDce of, or a readiness to 
perform, his part of the agreement (Q. And the mutuahty of 
the obligations may be inforred from the nature of the trans¬ 
action : tliuB, where in an agreement for a lease it was pro¬ 
vided that the lessors should supply to the leasees the whole 
of their chlorinc-still waste at a given rate,, and should not, 
during the tenancy, pari witli any of it to other penK^ns, 
it was held tliai the piomise to sell implieit a pix)iuisc to 
take, and that the Icwcch were bound to take the whole of 
tho waste (ih). 


Boi tiMooa* 

incimsy 

khow 

Uift* tiM Mipa- 
IfttlOM ut 
iiuUpoaSonU 


thit. of cutUKo, Ulc coiitiact huty bo ho wottled as to show 
tliat tlio uititual stipulatinus wore, to a certain extent, inde¬ 
pendent ; it being a geueial rule, that if a day be appoiukd 
for {utymuni of money, or paii of it, oi* for doing any other 
act, and tho day is to happen, or may happen, boforc tlic 
tiling which is tho consideration of the money, or other act, 
is to be jierfonnctl, an action maybe brought for the money, 
or for not doing such other act, before peiformance: for it 
appeal's tliat tlic party rcliod on his mnedy, and did not 
intend to make the porformanco a condition precedent (n). 
For instance, wliere a vendor agi*eed that he would, within 
one month from tho date of the contract, or from being 


i'o<[uired so to do, deliver an abstract of title and deduce a 

clear title, and tho purchaser agreed to pay* part of the 

pmchasc-inoney down, and tho residue on or before four, 

years after date, with interest payable half-yearly on eertun 

lixod days, it was hold, that the vendor could sue for 

interest which liad become du^ altbou^ no abstract might 

have been delivered (o). So, where the puttiaser agreed to 

(/) V. Botfm, Ia B. 1C n. v. O^rdtur, $ 0. & 401; aod 

484 } mh] AUtHM T. BmiCA, 14 Itmn Ormpanf t. Brfmtrt 0 Sxdt 
M. A W. 69A 710; W«4y.OepptrMM 14 

(m) BeaUjf tp. BtiMH, 8 Jur. K. 8. 0. B. 4S8; ms too BrWI, 

* see I and aaa aad dkttognUi 5|dw t. t tvL K. S. 5M ; aAmiad, 6 Jut. 

9 AA A & sea N. a US; aad aa^ «a«a dtod S 

(w) /Vntoyc ?. Cfkt 1 WiAf. Bantsl SodBi'a I* (X, Itti adit^ p. IB 
6, DI aaa 9 C. B. Ill; i/aSacA v. (a) Dithr t. /adbav, S 0i B. 103, 

ir<if;/to4T,9 Far. A Itov, 3I3| /VrdUr 114; sad laa Bikhtr/ a. 9ru»ct, 
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pay the pm'ohase^mo&ey on a specified day, and the vendor 
agreed, upon payment of the money, to convey the land, it 
was held that the latter could sue for the money without 
tendering a oonveyanco Q>). 

It has been held that if one of the parties to the contiact 
absolutely refuses to perform, or rendera himself incapablo of 
porforming, his side of it, this amounts to an immediate 
bi^each; and that he may bo sued at onco, although the day 
fixed foi* perfonnando has not arrivisd (j): but it must not 
bp iuferred ftom this dedsion that, in every esse, the rofiisal 
of one party to complete will dispense witli the performance 
by the othoi* of his obligations under the contract (r). 




R^Mil by 

pofoen, baa 

IBBfdlAte 

bnaob 


it has been held that where a bill or note is given as the ^Veiioa on » 
consideration for a lease, and the lessee islet into possossiun, 
the i*ofusal of the lessor to execute tlie Icoso in no dofeneo to * 

Ids action on the bill or note: for he is not hound to execute 
till the prico is paid, and as the lessee was let into possession 
tho consideration fmls in paii only; and the sum to bo 
allowed for such £^uro is matter not of mere calculation, 
but of unliquidatod damages (s). Bo, uu a sale, the fact of 
no conveyance having Itoen executed, is no defence to an 
action on a bill or note for the purchase-money; at least, if 
it was not the vendor’s fault that he did not convey (0 : but 
it would be an answer to toe action that tixe pmehaser had 
a light to rescind the contract, and faa<l in fact ieseiiido<l 


S S26; Ihjfd ¥. Upfl, i Hyl 
k Or. 192; WSh v. SmiA, 10 M. A 
W. m i Frkr v. Onp, 6 Ex^ 584; 
20 L, J. 805, EmA. CX ; 4 H. L. C. 
505: Undmp>. London, dx., 
JL CX, 1 ?r. B. 5&, 687; but MS 
MnnLf r, CWaoasrf, %Tr,E, 550 ; 0 
•ggftV sod ; AmS V. CronUgt 0 Rich. 
622; Wtikon t. WoodLridgo, 18 Q. S. 
402; yooU T. Rsbftf; 15 Q. B. 910 ; 
JfaUgn 0, A Vf PAtiipton, 16 
U R 1; Stmtton v. fiom, ik 420; 
BmU r. Ming, 8 Jm N< & 70; 
rAdjn V. ProOtno, 8 U B. 900 ; 
m A C, ia 7 VoO. M. A G. 


722; JiuttrifvM t. JMnpent, 4 W. It 
285. 

(p) V. <AirrfiMr,20 X J. 827, 
Exch 

KofhMer v. Ik la Tokf, 22 
L. T., Q. B. 455; x&d toato dUd In 
judgnufit 

Reid T« (in error), 20 

L.J.Q.&5;0S.AB.9SS. 

it) Hog^jridift T. Jam, 14 Bx4, 
480 ; Biyley on BUli, 500,0th od 
(0 Bnyloy «a DiUi, 607. Sou 
ffidlkr T. HMaIy, 8 B. a Ad 155, 
I5L 
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it (u): ftt Anj rate if the bUlweiAiiitbe handaof the Tender 
or hie agent (x). 


It Bcems to be the better opinion, that even where there is 
no condition respecting the foifeitnre of the depooit, and the 
pnrchaaor by his own dc&nlt loses his right to enforce the 
contract, ho has no right to recoyar his deposit; and wUlnot 
acquire sudi right by reason of the estate being lubeeqnently 
sold by Uie vendor (y); the contract providee for the 
paymont of liquidated <iaiiiagee in the event of any breach (s). 
Where, however, there is no binding contract, and tl^e 
porchasor refuse to complete, he is entitled to the return of 
his depoeit (ft). 


(4.) As to the agixcfiient ,^hotvaffteted bgparol evidonoe. 

Wo have already considered (h) what is a sufficient agree¬ 
ment within the Statute of Frauds: we .may here remark, 
that the doctrine acted upon in Courts of Equity as to 
parol agreements being taken out of the Statute by part 
performance is nut recc^niied by a Court of Law (c). 


The contract, as ori^nally entered into, cannot, at Istw, be 
altered by evidenco of a parol variation in fisvour of either 
plaintiff or defendant {d); but an action may lie on a parol 
agreement, which varies, but does not actuaUy confilct with, 
the terms of the written instrument (s): and, as we have 
already seen (/), parol evidence may be admitted to prove 
that an agreement, absolute in fimn, was intended to operate 
only on the happening of certain contingenciea 


(«) lujUj on nmi, S07. 

(n) Chitkj on BUlt, 7A 
(jf) 8 m 40 i oftd Ihjpm t, 
BtOivnuffh, i Gift. 479, naoto hj ttw 

Coort } bat mo /bfincr 1 

For. a Dnt. 879; 9 Ad A E. 508. 
Patmm' ▼. MprA 

(«) ChfMJi T. Jlo6crt^ 81 Bmt. 018, 
esaaof psrol Poofenot. 

(8) SupfA, Ch. VU. * 

(4) Bag, Gh. IV., a 7. 

^044 T. Lard Kagtai, 5 B. 


a Ad 58; ffemn ^ Ooopa, S Sa 
K. B. 481 Bmd J)9wS$t, 10 Ad. 
a R S7; ATaMM ?. AruH 8 H A 
w!, 109; mp rO, p 120 Jtmmet 

I llSQ. a O. 580, 5971 
OtnAm T. Stffg, 15 0. B. 597) 
JfaUa V. Wiird, Zi. B. 1 Bx. 117 | 
sflmad,!«. B. I Bx. 185. 

M iTMr. kmOmf, t Jv. W. 8. 

looa 

(f) m Mfnfi p 880. 
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As respects reoeptioa of eviAence in order to 
explain agreeoMits donbtAil or ambigaous meaniog^ the 
following seems to be the general roBolt of the autiioritiee. 
The Courts will always, if nocoos aiy, receive evidence to 
enable them to decipher, or, if written in a foreign language, 
to interpret, the instrument; that is, to aseertsdn what are 
the tfipreeiiuiifl, or the English equivalents to tho exproa- • 
•ions, which the parties have actually used. They will also 
receive parol evidence of the meaning which local eustotn (g), 
or proftssional or trade usage (A), or tho fonnei* practice 
of the parties tbemaelves (i),'hss attached to particular 
expressions: so as, in fact, to ascertain what is (with 
referenoe to the particular subjeet-maltor of tho contract) 
their strict and primaiy moaning (A);—unices such a 
construction would be ineonsistont with the terms of the 
instrument (2), or some express provisions of tlio Legislaturo; 
for instance, local custom cannot vary tlio statutoiy meaning 
of expressions referring to weights and measures (ta);—or to 
annex any customary incidents to tho contract which aro not 
expressly or impliedly excluded by tho terms of the 
written instrument (n). Where construing tho exproa* 
si one according to such stiict and primary meaning 
would render them insensible with reference to extrinsic 
dicumstanoes, the Courts will receive parol evidence 
of the circumstances and situations of tho parties and tho 


• ( 9 ) dmilK V. s a a Ad. 
7911 Doi T. 4 B, A AlA 

SIS, nhtn 9TUnM ms idriritltd to 
ihow thjit by wm mmat 

<dd Lidy^iij. 

(it) Oaytim t. gff y i o*, 4 Her. A 
U. 90S: T. Bottbp, 6 M. 

aw. 999 f Mid mt Imt r.MonkaUt 

8 So. N. E 477, 499; &4»Kdbt V. 
rn^ 9 Bz^ 108; t. 

fas, I Mm. a a. .S9; BmiA r. 

saoAjMMs 6 CL & 441 ▼. 

irdf^iCMs 11^ a IS| r. 

XmA 8 Aw. N.a' 198; AM t. 

(0 Awnw Y. tl CL a F. 
46,70. 


(8) See Cuffoy$ v. Ca/pnf$t Jec. 
499; ifmfMH r. Uorffitmiit 11 Q, a 
89; Dm v. 9 a a Ad. 

985; Doc t. Bir^ 1 K. A W. 408 ; 
Pmier y. Qomayc, 8 Cr. M. A a, 
917. 

(f) See SpartaK v. Seoedet, 10 C. D. 
819 \ PM Y. lAam, 7 Jv. IT. & 
8ia 

(») Bee Wdmr, tfrr., ef SL Cron 
V. lord liomrd do WoUon, 9 T. a 
899. 

(•) JftMon T« Watrp^ 1 U. a W. 
498; Sifon y. /onnt, 8 Kxth. Ill; 
SpaMi V. BMnIe, 10 0. a 818; 
Y. Me, 8 Jur. K. B. 181. 
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ZviL state of the property at the date of the agroement, for the 

_ puipoeo of aecerUiiiing whether anch expresaiona have not 

been used in some aecondary sense consistent with such 
cinnunstancos, kc. (o). where an i^ent contracto, parol 
evidence is admisaiblc to prove who ia tho principal (p); or 
to show that tho apparent agent is himself tho principal (q). 
And where, as I'espocte all or any part of the Bubjectrraatter 
of the oontiact (r), or the identity of places, documents (s), 
or persons (0 refenvd to, there is a latent ambiguity—that is, 
whore the woids of the agrooment, although certain in point 
of gitmiinaUcal construction and apparently definite, arc 
rendoiud of doubtful ((f) application by circumstances which 
appear (x), or according to a modem deciaion (y), 

upon tlio face of tliu agi'cciuent itself,—parol evidence of the 
intention of Uie parties at the date of the agreement is 
admuMihlc, in order to identify tho estate, document, plan, or 
other thing or pciiMn intended: but such evidence is not 
sdmhwiblc in mJ of a ixitent ambiguity \ ia, an ambiguity 
which is either diioctly suggested by tho terms of the 
instrument (s), or is occasioned by the grammatical uncor^ 
tainty of the expressions therein used: nor d fortiori, to 
control the clear cffc'ct of an unambiguous instrument (o). 


*(o) 8a« Aden v. Ami ^8 Bn. 
V. 0. S7S; Aflm ▼. CbMWA, I Or. A 
&C. S8i ; Simfmn r, I/eMdifto*, IL A 
Usik. 800; sod iAmt v. IIIAdm, S 
CL A F. 888 ; /««<• Ti Sngcr, 8 Mn 
AO. 014; AVtffft V. Aml/ord, 1^ R 
3 0.F. Si. 

MmrU WHmK, 5 Jvr. K. U. 
108 i v. Doit, A. ISl. 

(g) BrAstats t. Avfrjf, 10 Q« B. 688} 
Cmr T. JurtmM, 7 Bxeb. 88A 
(r) T. Pnk. 

C4L 101; Doe t. AmH, 1 T. R 701; 

y, iVVvMsit, 1 W. BU. 00; 
JFsmijr t. Park er, IS Besr. 806. 

M ffodffts V. 1 Roai. A 

'M. IIO; Skorimdt y. Cletl, \ AA A 
K. 47; Jfomf r. 6 Jnr. N« B. 

1081 Ommimy. R20R4.ll. 
^ (0 8s« T« A R A 

Aid. 47 . 


(•) Tb«« maft ha a raMoubU . 
sad Ao4 * oenly ooo jaotml doobt; 
C7c^ V. WalmmUjf, 6 T. E. 564; 

Walpele r. ImH (AelmmideU^, 

7 T. R 188^ lif i SmiA v. 

15 H. A W. 501. Aa to oTidonce In 
explAnaUen of tho unUguAy, tot 
T%omm y, Tktmnt, 8 T. R 071) 
BradAma ▼. BradAw, S T. A C. 
78) i)w▼./7iM»db, 5M. AW.SOa, 
869. 

(f) Doi Y. Marian, 1 Cr> A M. 
885. 

(y) Ihe d Oord y« Nmd$, 8 H. A 
W, 189) sad aaa Ootpofi y. Oo^o$i, 
Jaa. 48A 

te 8m Bradit v. BL 1 Voa, 
*J. 880) and MS 1 Boh. A L. 86. 

(a) Imekm Ch. y.WiOima, 8 C. 
UR 108. 
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In a late case in the Houee of Lords (b) the boundaiy in Ch^xvii. 
a mining sett was describe^ as ‘‘a line drawn fn>m J. Y/s ^ 

house '* to a bound-stoRe, and the pareels were d^scribeil by 
reference to an endorsed plan. The site of J. V/s house, 

{torn the north-east comer of which the line waa drawn, waa 


inaccurately shown on the plan, and tlio dispute lay between 
two coterminous grantees, as to what was tho true boundaiy 
l)Otween their respective setts; the question depending upon 
what part of the house ^va8 to be taken as the starting iK)int 
for the line. It was held by Lords Cranworth and Cheliusfonl 
that the plan, though inaccurate as to the site of the house, 
clearly indicated that the line was to be drawn fiom its 
north-east comer; and that the'judge below was right in 
directing the joiy that the line was to be drawn as marked 
on the map. Lord Westbury dissented from this view, and 
held that as tho error in tho plan could not be diseovcro<t 
without Uie Bid of extrinsic evidence, there was a latent 


ambiguity, which was matter of fret to bo determined by a 
jury upon the evidence, not matter of law depending upon 
the construction of tho deed. A plan is part of a deed to bo 
inteipreted, like every other portion of the instrument, hy 
the judge; but, as was observed by Lord Weetbury, tho 
question here was not one of the interpretation of the deed 
itself, or even of tho construction of tho dAeription of the 
parcels, but of the inftrence to be derived from a map as to 
the relative position of two objects, one of which was provcil 
to bo erroneoudy laid down. As soon as that proof vras 
admitted, it became obvious that tho true position in nature 


of the thing erroneously laid down, and the tme relative 
position of the adjoining olrjecte, must both be ascertained by 
external eyidsnee (e). The latter seems the sounder view: tho 
consiructiem of the pH " was matter of law, so long only as 
its accuia^ was unimpeached: bemg proved to be inaccurate, 
it became a question ^ fret what parcels were comprised in 
the lease; for it did not follow that, because the boundaiy 


(6) r. JNdterdU, L. & 1 & A M Bm i^dgabmt cf T^l Wait' 
Ir. Ap. m; Mt Asd aeutte tUi bvj, A. S41. 
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lino was drawn from ihe norUx-east eomer cl tlie hcfOB^ as 
incoTTCctly represented on ibe plan» it woixld bare been 
drawn from the same point, if the true aito of the house had 
boon ftliown. A plan, though a useful adjunct, to a specific 
description, can seldom, especially when drawn on an in¬ 
adequate scale, show with strict aeouraoy the objects and 
rolatiTo situations which it purports to represent; and in 
every case there ought to bo an independent substantive 
description of the site, quantity, and dimensioxui of the 
property intended to be conveyed 
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An agreement-merely collateral to the land, not being 
within the Statute of Frauds (d), may be suppcffted by 
paiol ovideneo, if not at variance with the terms of a 
written contzact relating to the land. Thus where a lessee 
before executing a lease stipulated that the rabbits on the 
farm should lie destroyed, and that a dause to that effect 
should be inserted in the lease, but on the leaaoris assuraim 
that the rabbits should bo destroyed, signed the lease with¬ 
out insisting on the alteration, parol evidence in support of 
the agreement was admitte<l in an aotico by the lesaoo 
against the Icesor for damage deme by the mbUta (s). So 
R. consideration, not expressed but not inconaistent with 
the consideration which is expressed, may-be proved by 
parol (/). 


SobMwat 

scSitttbr 


It scorns to be the better opinion that, both at Law (g) 
and in Equity (A), the acts of the parties subsequent to the 
making of tho agreement, are, as such, inadmissiUe for the 
puipM of determining its meaning. 


WiateC 

Seta 




As a general nde an mstniment -without a &te operates 
the date of its execution; hut pared evidemee is adinia* 


* (d) VuU p. SOO. 

U) ir«rpaii V. L. H S Ssoh 
79 ; •bA 9m LtatMtr Ompmfr, 
/7<eros<MM, 1^ R. 10 Q. B. 140; 
T. I>9ke, L. R 10 Q. B. 174. 
(/f Bm <W|L» R 1 Rp 


OSl I Oifbri V AMt I T; A C< 

acaia 

' SmI, 8S7| 

Xmfm Q. R 80; 

LtBkr. 4 & OOa 

(S) ifm* r, a Ha oa 
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Bible to ihotr ii WM Boi intaBded to teke efiM until & 
future period (j) i to ebow that the execution of a 

dated instrument wu merely c(mditjoiiat (h). 




(5.) i^rodue^on of agmment when coinjielled 


StotiOB 0. 


PifpdQotioii ctf 

If the only executed copy of tho agreement ia in the •mmeatt 
bands of a defendant Xt), or of a third party (3 h)» either 
pi^y can, as of eourae, procure an order, before trial, for Produptlon ctf 
its previous production for the purpose of inspection and of 
being stamped: and whore the solo uncopied original was 
aurreptitioualy obtained from tho plaintiff by tlie <lcfendant, 
who swore that he had lost it, hb was ordered to produce a 
copy for the purpose of being stamped, and was precluded 
from setting up the want of a stamp on the unstamped 
original (n); but Uiis has been ainco ovcmile<l (o). Where 
two original copies where retmood, one by each party, tho 
party who lost his copy could not, at Law, compol tlie other 
party to produce his copy at the trial, or for tho purpose of 
inspection; but was driven to a bill of discovery (p): and 
it was doubtftil whether a Court of Law would compol its 
pitMluction for the mere purpose of stamping (q). Both 
these pdnts are met by recent enactments ()*), enabling 
Courts of Law to compel the inspection of documents (s), 
their prodoetion for the purpose of being stamped, and the , 
Aimishing of copies^ whenever Equity would grant dis¬ 
covery. These statutory powers neither take away tiio 


(0 2hnt T. /mav L. J. 0. P. 
SL 

% T. Bmdt S Jv. N* & 
SlSb SM H to 

* (Q Blak&t T. ^prfr, 1 Tsoit. MS; 
JTuHf V. iTSWi ^ Tts&l S0SI AO r. 
3 DowL 4Zh M; 

mm V. i Twei 107. 

(») Qtffim V. JS fl y, 0 Hoera 71. 
(«) Aneaw w Mfrn* 0 Biog. 
418 3 aod ma ^ 

OmwS, 1 Ds Ob a &. 4M; BmiA v. 
Aibr,lPLMl. 

( 9 ) loiiftte V. HiiUtea 10 Q. B. 


187; but me now 11 k 10 Vkt e. M, 

•.a 

(^) Btrtd V. BnwHj 0 Tvuit 80S; 
AtL-QtiL </ Prinn tf TPalet ▼. Lmb$, 
11 Bmt. six 

(e) Bm ryseii T. Cokmii S Cro. k 
J. SM; Heak r. SnM, 2 Cxv. k 
27$ * in Bqnitj, Bep$o» r. W, 4 J7. C, 
Ck, SO U T. 104. See Mr. TtUej*! 
—Tfls. cn & L., p. 866. 

(r) 14 a 10 Vkt C.00, i. 6; Mkd 
me 17 a IS Vk*. e. ISS, ft. 00. 6eo 
toe $8 a 84 Vki. e. 188. 

(f) Bee sat pangtoph. 
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REMEDIES AT LAW FOR UBEAOH OP CONTRACT. 


Cl^^XTU. 


WImI doon^ 
mttli vtilbe 
nfrtwnl to ht 
prodnc^L 


Dkootwy, 
wb« iM b0« 
fnrt<d. 


DootBuvi 

pto d ooiA 

BMdttOl bt 
providbT 


previous common^lRw jurisdiction of tlie Courts (t\ nor 
interfers wiih ihe equitable jurisdiction as to discovery (n), 

The Courts of Iaw will not| it seenis under these Acts, 
grant discoveiy of documents which are not material for 
iho purpoBoe of ploatling, or are not property adiuissible as 
evidence (x ); an<l the affidavit of the party requiring prev* 
duction must describe tho documents with sufficient cer¬ 
tainty;, and must show inaaonable grounds for believing 
that they are in tlie poeecssion or power of tho opposite 
party (y): nor will production bo ordered, where it is sought, 
not for tho purposes of the action in which the application 
is made, but with some ulterior olgect, as, e. ff., for the pur¬ 
pose of maintaining another action (a). The application 

may, it seems, be made before plea pleaded (d); but no 

• 

discoveiy yrill 1)0 granted except on tho affidavit of the 
litigant party himself, cxcq>t in the case of a coiporation 
aggregate, where the affidavit of the attorney is sufficient (7))* 
A place for production should bo specified (r); the party 
requiring pays the costs of inspection (rf). 


The party who upon notice proenres the production at 
trial of the agreement in the hands of. the other party, need 
not call the subscribing witness to prove its execution (i ): 


( 1 ) JBtnrh v. Oompnih 7 Rxob. S7; 
IMt. 7 E»h. 8S6 ; Uilt t. 

(«) S^n Skifpi»(f <M. Y. 

S K. a Jo, 4S8; Btiny t. 
evoob/, s J. a H. sa 
{m) Mfnfr v. Aflkuim, 15 Jnr. 
lOSl; IhKoHkji r. Nom^n, A, 10S8, 
n. S sad tM Ptfptr ▼. 7 

SxdL SSd *, Y. RobMs SS 

1m J. Eiek SS7s Wooltes y. Ptift, 
14 a B. N. B. 63$. 

l/evttt Y. Wttkf 2 Jar. N. B. 

]1$9. Tbspii^tran vhoaprodue- 
a aoi^t euDoi b* ocaajMOYiI to 
•MSS ca ottb wbst SoaiBwti ort la 
Ifc pcaiMMoa 8 m RsjrMr r. 
AsMi, a r. & $0$. 

Te mp ff^fff Y. t Jar. 2f. 

am. 


(#) CUt^i ArohbdU, p. 1423. 

(5) ^wi{ford Y. 0. W, R. Cb., IS 
C. a N. a 761; tad im HeirtU v, 
mk, «5i nfrAt when tlw portf w 
•braid Afid ••$ •• to tbo nfSetoQT 
of tht AtfUff T. Mmffino 

7 SxoL W ; Pipp tt T. drabrr, A. 
223.- Bray V. L. J. Sx. 91. 

(^) Oni ft s a Y. ffmtoodt 15 Jor. 
1064. 

(d) BA y. 7 Bsca. 232; aiul 
m M to ftiteb gnanllj, Bmu 
V. Saeitt, A 286 . Ai to doeuBfkto 
pcotooWd tn Oi irandof pririlofe, 
MO W^oBef yl AWeft Zmdm A Cb,, 
Li a 4 C, P. 602,*iad «••« ihvY 
dtid. 

M Braddsir t. SmtuU, 6 Cv. A 
P. ^S. 
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if ft topy be ihoirn to hm beea lUmpedf ud be Rot pro Ot^XVTL 

diteed upon notiee, th^ Court will receiTe'secondtiy ovidenoe _ 

of ite oonteaie (/). 

By the Rules of Frocedoie under Uie Judieetute Act, 1878, 

OTery party to an action or other prooeoding may at any 
time before or at the hearing thereof, by notice in writing, 
require production of any document which the other party 
may have reftrred to in his pleadings or affidavit; and tho 
])arty to whom the notice is given, if he decline to produce 
the document ia not to be at liberty to use it as evidence in 
his own behalf, unless be can satisfy the Court that it relates 
only to his own title, or that he had other good grounds for 
refusing to produce it (g); and the Court has a general 
power, pending any action or proceeding, of compelling 
production of documents relating to the matters in question, 
and of dealing with them, when, produced, as it thinks fit (h). 


(0.) atLa/w^tKe ergrsement beinyadmitted. 

Ofo utt di oi 

Supposing the agreement and its breach to be prhui facie <w«m m 
capable of proof against the defendant, he may, by way of ^ 

dafonce to the action show, either that the agreement wee dalwom to 


defence to the action, show, either that the agreement was edwom to 
originally invalid, or that it. has since its execution ceased ogoMt 
to be binding, or that aatisfoetion has been made for its AsmtoJ. 
breach: or that it was to be eonditionetl upon some event 
which has not ocoorred (t). 


For instance, he may show that, at tiio time of the Orii^ 
execution of tiie contract, he was under some personal 
incapacity to cmtract (h); or wag under duress (Q; or was 
fraudulently induced to enter into it (m); in which esse it 


(/} Ommees tv OipM t TSbI 
S07| IfsSr ▼, BorRWI, 1 
SOI. 

(riMsIR 

WBobtr. 

(0 Pfm T. ftsyliR IIIL A^B. 
S70. 


(S) Oigtre, CtL L1 M li to intoxl- 
oslke, (hrt r. Oihi^n, IS M. k W. 

en. 

(1) Bso.A^.Ui 
(«) ren f*gre, pi so, a «f * i 
r. ntXo CW, S IIS; 
r. Ih 0 ^, ti. Wi S ^m 90 

DV 


vrn. tl. 
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CiMp. XVIL is voidAUd At his sldction (n); or thAt it oontAins provisionB 

_I_ against paUic policj^ (o); or was entered into for or with 

I'oference to some unlawful purpose (p). But a conhact 
legal in its incoption cannot be rendered illegal by matter 
AT pod facto ; although it may be avoided by a collateral 
and cotemporaiy illegal agreement (t*). 

or lulMqumt 80 | admitting its original validity^ he may show that it 
waItot, avoided by having without his concurrence, 

been altered by the plaintiff in a material part (s) \ or by 
a waiver in writing duly signed by the plaintiff ( 0 i before 
the breach which is roliod on in the action. Where a parol 
has been subatitutod for a written agreemont. no action will 
lio on the substituted agreement (u ); and it seems to l>o 
w^US,if now well sotUed (m) that a verbal waiver of a written 

Tvbtl, Uno 

r. Tmur, 1 Stork, fil; /UukUmh C. L. B. IWA 
V. 7 Soott, S41; Qfrf/oU v. (f) Hftoq. Kh.C. 

ikwb, e M. a W. Its; Onkam t. SSS ; Amttrwg r» ArmMnnfft 5 Myl. 
Arrjr, 16 C. B. 6^7 i mAmI ffwid la A K. 6A 

tho iqwt, la f wpo ci to D4tt«i wiUi. (r) Armttnng Lan$. 8 Cro, k 
in tbo nopo of Uo oatbofitj (CUr- H. 8884 knt ia ortaf oobtojoH enii- 
man ArAtf, 16 0. B. 104)« b tbo not bo direotod bj tbo oiloiaoco of on 
MOW 00 frond In tbo pciadpol, Do$ <i, ualowfol pvpooe oa*tbo poH of tba 
IFfOb ifora'ii, 4 T. B> 88 ; IHbDii gnalot, oad freaduloat mbropotM* 
V. MZir, 8 Q.B. 68 ioeollLL.a iotioat^ U»| FtrU T. Ifitl, IS 0 . B. 
616; and too iVottboof (h, 141 

T. i>pnk a Moeq. 108, 146. (i) Bufri, p. 881 

(o) Wkiti r. 10 CX B. 010. (f) 8oo Om t. lord 8 Not. 

(0) Vanrittari r. rao^Morf, 4 K. 4 A 1C. 881 Sanqf ▼. (TfoMam, 6 Not. 

Jo. 68. AM. 764, 761 

(p) ▼. riMor, Corth. 858; <») 3tmd ▼« iMw, 10 Ad. A E. 

SA» 0 oh Tr 111. A A 686 ; 67 \ Om T^Xord 6 B. A Ad. 

Ik B90U ▼. 10 Blag. 107; 68, 66. 

OmU dd fwo4r,8Scott, {•) VitU IW$ T. 

608; JUtAU t. SmitM, 6 C B. 468; Mom v. OwipOfffi 10 Bi. 888; Om 
FUker t. 8 B. A B. 048; v. Lord Nofftrd, ud Aaod v. BMcSrr, 

oBd M Bicriiip r. Orboidiolom, 8 «6inpre; if<irataA T. M.A 
A Cr. 68 ! and note, oajtbing to W. 108; bat mo Cktrk t. Tjpfoib 8 
iHdcib o Stetota attochM o penoHp k Koa. A B. 88^ wbate tba porobinr'i 

nnloirlal, altboogb not «x|ito47 aotfan tna bald to ba bonad bj bla 

blbltad, A C; iad aaa Ihko q< Jt«. ovA ^ipUcetka to tbo Twdoo to re* 
hm^K T. Jtoouor, 7 BoITi Ap^ 0. od^i tbo ecBtne^ oad whibb tbo 
848; Jp jdrtoo t. CbspM?, 8 Cor. A lafctor bod, aibdoetblly, tboa|^ aot 
P. 147 i M^Ofigor r. Ikm^ JL la twpM, oonpUod vBb $ 000 too 
Cto, If Jar. 81; fViflitT. iWUi^ 1SL AW t. 7 Jor. N. 8. 

AB181; ftpAfT. {boateodOo# Cb. 1080; Bn* IM 
10 Btcfa. 888 j /o(Kt T. Orrkmd^ 6 
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agroemont ia no defence at Law. For example, wltere C^,3n^* 
thero WM a written contract for Uie sale of goods, to be 
delivered wiibin a specified period, and thero wee a aubso* 
quent parof extenaioD of the time for dclivoiy, it was held ^ Afnment 
that the sabseqnent parol agreement conld not operate 
either as a rescMaion of the written contract, or as creating ' 
a new contract; and that the seller might roveii to his 
original position, and sue on the written contract ^). But 
even at Law a distinction has hcen drawn between an 


altei^tion of the contract by enlarging the time, and a mere 
dispensation of its performance at the time stipulated (z)\ and 
it is not clear that a parol waiver would not l>e admissiblo 
as a defence under (ho Judicature Act 


Where a right of action has acttially arisen, this esn be dis¬ 
charged only hy a release under seal, or by the acceptance of 
something by way of satisfaction (a). Where the contract is 
under seal, there can bo no parol discharge before breach (b). 


Bo the defendant, admitting the agreement and its hrcacb, Or i«Imm ; or 
may show that the plaintiff has oxocatetl a release under 
seal; or has accepted something in satisfaction of the 
breach (c); or has already recovered damages in an action upon 
the agreement (d); or that the action has not boon brought 
within the time allowed by the Statutes of Limitation. 


So, on the principle of the maxim Uz non cogit <ul ivu 
pozibitiOf where a lessor oovenanted that nciUior he nor his fonsSs 
aasigns would during the term, permit any building to be 
erected on land fronting Ae demised property, and this land 
was under the compulsory provisions of a subsequent Act 
taken by a railway ^Cffagwy who erected a station thereon, 
tiio covenantor was h^ to be discha^ed hy the Act from 
his obligations under the covenant (e). 


iVo&f 0 ▼. IaT SL ) 'Bi. 6Sd; ifmjfor v. 

}l7l 1 XL 4 B. 

Sfi) Ofkr, JL S <4 WUhn(/kig ?. BaMouse, 2 B. 4 

275 i ftAnnsd L. B S <4 B. 271 (L121, bU; BeptU r. Mer, i Hoo. 

(0) r. 2 & 4 P. 791. 

4 0.121,224: wsBtyMr?. (<0te 10 BUf. m 

4 Mno. 4 P. 70L (fi v. XV CVog^ir, L. B, 4 

(4) 8m Speiitt % .iTMr, t BxA.* <4 B, 161. 


0 D 2 
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o^xm 

Ajinkm^ Wb«i 
T»4ttlfteil in 
K'lnitj. 


(7.) Action, n^ifn in Sq»it}f. 

4 

It han liitheiio been the practice in Equity to ratiiua. an 
action at Law which U inconautent with a Jirior decree 
1 )etween the pai'ticH m a euit for specific perfonnanec (/}; 
in an action by a vendor whose bill for specific performance 
\\BR been disiniKscd for want of title ((f ): Initi in geneml, 
t)io diainisaal of the vondot*s bill has not int^fered with his 

4 

n^ht to bring an action (A); nor has it been conudereil 
necessary» althungh not nnusual, to state in the decree that 
the dismissal without prejudice to the legal right (i). 
So, a plaintiff proceetltng at Law and in Equity for tlio 
same subject-mattci*, has been required in Equity to elect 
between his remedies (I*): and» if he have obtained a deci*oo 
in Equity, has been restiiunod from proceeding at Law: and 
the circumstance of the defendant having unsuccessfully 
pleaded the decree as an c<iuitable defence at Law has not 
piecludod him from coming into Equify for an injunction (Z); 
and, as we have seen (ia), a Court of Equity imght, pending 
a suit by tho vondov foi* specific performahoe, restrain a 
purchaser from bringing an action for the deposit (n ); but 
would Boldoni do so, .except on tbo tciins of tho money being 
paid into Coiui (o). ‘. 


Wh«r« tU Wliorc tlie question lias depondetl partly on a legal titlo 

the Court has gonorally nxtuired tbo, plaintiff in Equity to 
give judgment at I^aw to bo dealt with as the Ck)urt shall 

4 

direct; or, where this cannot be dmie, has Ulowed the action 


to proceed, but has leatrained execution on the judgment 
until tho question in the suit has been detennined (p). 
Where the question has been purdy equitable the'* Court 
would grant an injunction at any stiga of the action; but 

</} Jttf7,cirdt r. AVmm, C M>dd. lOS. 

SM. (m) rwi‘«vdi, p, Mo. 

(f) J/’.Vamara r. Jrthir, I Bik * (■> gtU *. 11 VT. K Wlj 

^ ••• AMmAnttk, 4 Jnr. >10, 

(A) Bu(. |ip. US, SM. CkM. 

<.>8«lS«.*B.SN. (•) AaM* r.'tlMA. iMfivnl; 

(1^/V>», p. MS. .AaMi^T. 'JViMH^IUMiLUS. 

(0 At«A«ro T. U L. J. <&. , (p)SMM,Sr«. 
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^ * * I 

haa long been reluctant* to interfere in cases ‘where the 

application baa hew delayed until the eve of trial at --!l.« 

Taw ; a&d» if a mrdict haa been obtained, the Court 
haa in general only atayed execution on the judgment 
eases of poritive fraud, or where Uie plaintitf at Law haa 
acquired an unconQdentioua advantage (j*). 

An ii\junction obtained against a purchaser, nuing on tlio lajoaGduo, 

ground of want of title, waa not under tho former piactica wind 

disaolved until the Master .had reported on tho title (a); and 

under the present ptmetice will not bo disaolved until ilio 

chief clerk's certificate of sale haa become absolute (/)« ^ 

% 

By tho SC & 37 Vici c. CC (ii), which will sLoitly cuiue XCmV of Um 
into operation, no cauao or piococdiug at any tiiuo pending * 

in the High Court of Justice, or bofoiu the Couit of Appeal 
is to bo restruned by prohibition or u^unctiou; but ovciy 
matter of Equity on which an injunction against tho 
socution of any such cause or proceeding might havo been 
obtained, if the Act had not passed, either uucouditionally 
or on any tenos and conditions, tuay be ixdied on by way of 
defence thereto. Full powers ai^e reserved to the Couii of 
directing a stay of proceedings in any ponding cause or 
matter; and an order for this pui^posc ^lay in appiopriato 
cases ho ohttineil by motion in a summaiy way. 


(8.) Qenmxtl matte)*8 i^tUtihu; to the aHioih 


Section a 

0 «aBBl 


In an acti<m by the punhaaer for non-performanco of tho luttcn 
agreement the vendor can require to be furnished with a SlTSScifc 
particular of all matters of feet (but not of law), which el 

the pltintiff means to rtiy on as constituting non-per- 
formance (ft ): hut^ if this be not obttinod, tiio latter may 


a Ja 


(9) Ut>fd j. Adttmi, 4 K. 

467 ; Setoo, $77. 

<r} S«e SetoB, p. $7t, sad 

tteedtid. 

(<) Ckwtk V. I Til SOI. 
(0 Vid$ (VH CL .ZZb wet t 
(«) Seeli $4, $• 


• See OoOiU v. T^Mi/ieni, 8 Bee. 
a 7« $46; MitrU IhwUndi, 8 SC 
a W. $4$: b«i net peitkoltre of 
«pecU deoMge alleged to be iiwomd, 
MdilUft T. ifeadw, 1 H. a W. 67$ i 
end we v. 2enf 0 

Dta 7ia Ae to tbe itotomosi of 
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AT XJSf FOR BREACH OF COHTRACT. 


RE) 

Obf^ 3 CVII. piDve any matter amounting to a ^sreach of the agreement; 

:_ t ... and 18 not reetricted bystatemenU whichhe may proFioualy 

have made to the vendor (if). 


Timt, MMn. * At Law, tiiiiG liflA liitlieiio been treated as of the essence 
tuiMUv} of the contract (j); so that the delay of a single day after 

the time fi^ed for the delivery of the abetract, or dedudng 
and verifying a inarkctablu titie, or in giving pottBeeBion at 
the time specified (ci) has given to the purchaser an imme^ 
diatc light of action: nor can time, at Law, be varied or 
' enlarged by word of mouth (b) : and where a time is fixed 

fpr completion, and the vendor fails to deduce (s), and verify 
a markotahlo tiUe before that time, or if, no time being fixed 
for completion, he deduces a defective title (d), and the 
contract is I'cscinde^l while the title remans defective, his 
liaving a good title at the time of trial has not been eon* 
Hidcred a defence to the action (e): but if no time has boon 
flxod for completion, tho vendor has been held entitled to 
a reasonable time ’’ for making out his title (/): and if, 
in such case, tiie purchaser has not applied for the title 
ixiforu bringing an action, it has been considered sufllcient 
If the vendor could make a good title at the time of trial; 
UiiraU wM hb having had a defective titic, at the date of the contiact 
being treated as immaterial (tf). But these points have been 
rcndei'od of little importance by the Judicature Act, 1873, 
whicli piovidos (h) that stipulations in contracts.as to time 


cUim whiph c*n be reqidred 

to forniiib oader tbe JwUcsture Act, 
ISTS, ne tlie 18th rule ol ]>roeeilQi« 
in the lohcdob to the Act, tad BtJvi 
of Coart, order IS, nlo S. 

(jr) V. Tod, 1 (temp. S88; 

8ug. 2Sd; but too TWef v. livjffari, 
I Moo. a H. sse. 

( 2 ) Ifuprdt p. 417. 

(11) See Utdpe ▼. JMdit of JKoelnSf, 
S8 Beer. 45 1 when the {na^ieier 
wee held eetHleil in Equity to cm- 
peneetion for the delej. Ae to acre 
^forbeerencete inrift os paaetaelp«- 
fORBeiue, not beiaf ea enleifeDent 
of the tiae, tide eejn^, p, 971; 
V AWrf IVer, L. B. 8 T <75 j 


L. B. 8 <}. B. 879; ud we ^a$h v. 
Arwttiroiiff, 7 Jov N. & 1050. 

(5) JMUR V. Avne, 5 M. A W. 
109; mood v. AivBer, 10 Ad. A B. 
57; sad tvir ttyml, p. 485. 

(4 Steircnf ▼. WiOod^, 6 Sect, 198, 
901 

(d) Aa to vhsi eskoimti to defect 
In tltta, tide Avrsi p. 8B1 Kj. 

(r) Bee DoM ▼. iTeirilMiMi, 8 Ad. 
AB. S551 nbrtfettT. j?M(»,51^ant. 
259; Jiopdr t. Omnia, 5 B. A Or. 
584 1 r. WWede, $ Beet. 195 

(/) Aeamn ▼. JUidm, 8 Be. 54A 
(ri 7%omtm T> MU$$t 1 Tap. ISA 
(A) M A 17 ykk c. 55, e. 96, iat>- 
wet. 7. 
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✓ 

or otherwise, whaoh wcmld not belhre the p«aamg of the OUp^vti, 
Aot have become of the eesence irf soeh contracte in a Covt ^ 

of Equity, are to receive in all Courts the same constme- 
tion and efiect as they would formerly haye received in a 
Court 6f Equity. 

0 

Wo may hei'e* remai'k, that a Court of Law may, under EuuitaU^ 
its goneral jurisdiction, consider c^xoitable, as well as legal, 
objections to the 

brought an action to rocover his deposit and expenses, it 
was held that the Court ought not to consider whether tim 
title was of a doubtful description, such as a Court of 
Equity would not compel an tmwilling purchaser to accept ; 
hut simply whether the vendor luul made out a good title 
or not. In a later case of Jeale^f v. WAitf, whore the 
former case does not appeal* to have been cited, a majority 
of the Court of Exchequer held that a title which, in 
Equity, would be considered too doubtful to bo forced on 
a purchaser, was bad also at Law (f): so, tn a stil] inoiu 
i*ccont ease, where the title was defective on equitable 
giounds, which were detonnined by a Court of law, the 
purchaser was held entitled to reecmd and to have his 
deposit returned (m). Where, however, the vendor’s suit 
for specific pei'fonnance bad been dismiseed without coetn, 
and the purchaser brought an action to recover bis deposit 
and expenses, the Court of Common Pleas abstained from 
deciding the case on the ground that a Court of Equity 
had held the title to bo unmarketable; and without 
ozpi*os8ing any opinion as to whether the test applied in 
Jeakes v. WAUe ought to be adopted in every case, rested 
their dedaion on the g^und that the title, being dependent 
on a questaon of which it was impossible to regard 
as I'casonably certdn, ought not to be deemed suffidont 

(/) te iVfftw V. Bwrra^ 14 Q. B. (b) Aymau f. CMleA 7 Bing. 87V ; 

804 ; fhftttr t. iTwdH, 16 Q. B. 6 Uoo. A ?. 

15B ; SUiM r. I Be>. & P. 9) /«U« r. 6 Xxeh. 873 1 

181,183 ; Bug. 400 ; gimA r. Mar. Maitin, B., dimtMtienU. 
rfitt, 90 T 4 . J. 460, ^ B.; 17 Q. JL (m) t. T Jur. K. H> 

981. t7A 


tiUe (i). Id one case (1*) where a purchaser 



BEUSDIBS AT LAW FOB BBBACE OF COBTBACT. 



Ch^X^t as between Tender and purehaedr Tbe result of this 

.- decision seeiiia to be thM where tbe title depends on a 

question, of law, it is open to a Court of Law> in a 
pureliaser's action for the recovery of his deposit, to 
pronounce in favour of tiie title; although in Equity it 
may have }>een cousidered too doubtful to be forced upou 
the purcl laser. 

We may itnnark that tiie opuuons of conveysnoers are, of 
course, not conclutivo against the title (o). 


T]m^og 

Mneoiat 

I«aw. 


The Coiunion Law Procedure Act, 1864 (p), authorised 
the pleadmg of equitable defences. Tho aim of this 
enactment was to abolish the necessity of applications iu 
»|uity to stay proceedings at Law, and so for as mere 
juiisdiction was concerned, the statutory provisions were 
amply sudieient for the purpose. A Court of Ktiuity, 
however, docs not merely ontertain equitable defences \ by 
tho form and Working out of its decree, it nicely adjusts, 
according to their respective merits, tho equities of the 
different parties to tho suit Courts of Law never pMsessed 
the same macldnciy; and, for want of it, could not usefully 
exercise tiieir now* juiisdiction, which practically became 
it*stricto<l ill its cxcicisc to cases where a Court of Eqtuty 
would clearly giant a perpetual and unconditional injuno* 
tion (g). 


Hm sol 
ouiiAod the 
foiMteloB 
UoQltlof 

Bqohr* 


It is soaicely ucceesaiy to remark that the power of 
adjudicating at Law on equitable defences did not oust 
tho ooneurront jurisdiction of tbe Court of Chancery (r); 
but the fact Uiat a party had relied on an equitable defence 


(m) r. S Jvr* 

N« & 370 I 0 C. a N. & SSL 
{•>) CawtfttM r. OifUrt^ 4 ^ 334. 

{p) 17 a IS Vkit, e. IS6, 1 . sa. 

(q) ae6nroasoaC.L. 313$ 

V. Pral^ 14 0. a S70; & C. b 
Bqoity, 7 !>• Q. H. a O. 738; 

M (hrrittk V. Ontf 4 Jv. N. & 1143; 
. i74M S0fittf V. 10 

xjcd 4S0; iM▼. 10 a a 

JV<m 1. 4i«y, 


1 ^ur. y. a 074; 10 0. a 330; 
wteo II VM hild Ibal la oqoitablo 
dtteot Wm Ml STidUUo is ojeet* 

(r) r. Mim Hopol Soeidp, 

3 Smv. iso ; OmpmU v. PocUp, 4 
Dmr. 446; Sftmri v. 0. W.JLOo^ 
3 Dr. a Bia 436 1 stkoMd, I Do G. 
Ja a a 110; sad SM «om ihore 
oHoA 
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at Law mi^t, it seeq^ held to opmtc an a waim of c%y.xvn. 
Ills r^ht to proc^ in Equity (•). - ** 

^ I 


Under the Judidkture Aot, 1873 (t)f in oveiy civil cause 
i)t matter eommehced in the High Court of Justice, Law 
and Equityi are to be administered by the High Court of 

according to rulosi whidi 
in effect make it impentive on the Courto to grant to a 



any*equitable ground, or relief founded on a L^^al right and 
hitherto only obtainable in a Court of Equity, tiio liamo 
i*elief ae ought to have been granted by tl^e Court of 
Chauceiy in a auit properly Instituted foi* the purpoeo 
l)ofore the passing of the Act; and to allow to a 
defence, on equitable grounds, tlie same effect as the Court 
of Chancery ought to. have given to it, if relied on, by way 
of defence in such a suit 


Justice and the Court of Appeal, 


(9) Jtcmedjf by ila^^iaunu agahiM Axilmy * Ssotfm a 


When a nulway or other laud-taking company have, 
undei* their compulsory powem, entered into • a valid 
statutory contract to take lands, tim Court of Queen's 
Bench, will, if necessajy, enforce by mandamus the com* 
plotioD of the puiohase. For iostance, if before the 
expiration of the period (h) limited for the exerdse of 
their compulsoxy powers, Uiey have served tho usual notice 
on tiie landowtkor, and then fail to proceed, ho may thus 
summarily compel an asaeesment of value by jury; and 
this even sAer the expiration of the limited period; at 
least if he have, within that period, served them with notice 
of his desire to have the price ascertained hy a jury (x ): and 


lUandj 

jBft&dimsi 

•gsiwt 

rylwBy 

Sc. 

tooonmMc 

gMtsa 

igilBikMak* 

DAu^whiA 

MlgifO 

aotie» totsk^ 

tnd; 


(f) T. Sin*, ^ k. s. 

4) I 1 Dt G. a IS I T. 

a.W.ILOi, 

(t) IS a 17 ^ c S0| Mi sa 

(h) ra., thM j mis sbIm s dtft- 
mi piripd Ift ipsaSid^ls tks ipadd 

Aia S«e L. a a a m . 


M te V. Bimiuffkaa* bmU 
^Ckifird Ji O., U Q* B. SI4, 
SiS i siBrnwcl in Euh. Ck.Vi S471 
ttd M Pinckim ▼. L«nd«m 4/ 

«a0 Ji Ce., 5 Dt G. M. a G. 151, 
Mi and M 

ce, II Ir. h. Ba na U Mi bm 
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01 ^3^11 an a^on for mandamus will lis, even though no actual 
— damage may have been sustained (y). 


or bn &ot 
enterod Into 
an aj^rounent 
withtbo Und* 
owner; 


As we havet ab^ady seen (a), the service of a notice to 
treat by a milway company, though not of itself con* 
Hbitutiug A contract (fi), creates a quasi-relation of vendor 
and purclmsor, which is binding on both parties (fr); but 
the notice, if not acted on by the company within a 
rcoHonablu j)cnod, may be treated as abandmied (c). Until 
the terms have been agi'ced upon between the landowTier 
and tlm company, or the price lias been fixed by arbiti^on, 
there is no cunttnet which is capable of being enforced in 
Kfjiiiiy (il) ; and in such a caso the proper remedy of the 
landowner is by mandamus to compel the company to 
pit>ceoil with the otlier steins directed by their Act. Ho 
soon, however, as the pzico is ascertained the agreement is 
cuniplutc, and if btoken, the onliuary remedies for a breach 
arc AA^ailablo (<*}. 


or wb«« tbo 
priot if to bo 
HflUUdby 
vbitnilou: 


if, after the usual notice by the company, the landowner 
desii'e the price t4i };e settled by arbitration^ and tho 
Inference prove abortive, owing to the non^appointment of 
an uinpiio, the landowner may, after the time has expiretl 
within which the BoanI of Trade can make an appointment, 
apply for a maudamus to compel an assessment by juiy (/). 
Ho, wheio tho price is to bo settled by arbitration, a 


hold Out a cmoiMay cannot ondor 
tho L. C. ('• Act, M» 7* buy up a 
lumoV intoro>^ without also por* 
cha^ng the estate of the revendoiwr; 

V. M/rut, 13 Ir. 

L. TL II.; r. Loudon «C* A' 
W. A. IK 13 dor. UPS; 3 £. A B. 
44a Coata rofuaud where Uie nun 


MayBed by the jury waa leaa thu the 
)vlce preriovly otfeml ^the com* 
ya&y ; Meff.v, ffeiMyai^ LimeHft 
Jf. Om3 Ir. L. R. 271 Keoaow aa 
to the ai^xhitoeat <4 mrvejor uadar 
the 33th notion of Um I«. C. 0» Act, 
30 A*31 Vlct. u, m, a. M. and 
323. 


(|i) Fofkirijr V. Mttrep. R. Ch., L.K^ 
2 C. P. 133. 

(:) Vtde p{k 210, 21A 

(«v) Spa eoMidar JTuffnfo v, 

J/njpu$, 1 Drew, k %m. 423. 

(3) Bee J/argw'i SiiiMery v> 
fA AT. A Ch., 8 SL a B, 441 

(f) Jf/dtaiwKi T. Abrth Xoaefra A 
Cl, l4 B. 6 Eq. 831 
(c/) See ZAtfM t. «3i 

avfrd; JU AneU, 32 Beae. 391,>nd 
nda aiqwd, 210 \ Bos. 7*0, 30. 

<e) Ilorditp t. Metnf* Jt. Ch, X«. B. 
7CL A^ISA 

if In f$nt Sbidl YorhMn, dr., 
A Ch., 14 Jtf. 1003. 
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mandamus will be granted to compel tbe company^ at 

their own expense, to take up the award (g). __ * . 

So whero a company, not being a railway company (A), " ^ 

within the limited period, enter upon land under the 85th 
section of the Lands Clauses Consolidation Act, making 
the deposit and giving the bond required by that section, CwwoW^tJon 
and retain possession until aftci; the expiiatiou of that 
period, the landowner may, and it rests witli lihu to, take 
stops to have the amount of coinponHation settled under 
tho tiSth section: ho is to state wliat kuii\ ho claims; and 
if the company within twenty-one days enter into a %mtten 
agreement to pay that sum, the question of compensation 
is settled; but if tiiey dispute the amount, it is then tu bo 
settled by axbitration ; or, if the owner give notice of his 
wish to have a jury, then by a jury, wliich tho company 
are re<iujred to summon within twenty*ono days, and in 
default tliereof aiu liable to pay the sum claimed («); or lie 
may sue them upon tlic bond. We may remark that a 
bond conditioned for payment “at anytime lioiuanor/' is 
not a proper bond within the Act (1*). 

In tho case of a railway company enteihig upon land 
under the 85 th section, the surveyor must now be appointol 
by tho Board of Trade and not by two justices, and the 
company ai*o to give not less than seven da 3 rs' notice of . 
tlieiv intention to apply to tho Board for his appointment; 
the valuation is to include compensation for all damage, 
so fai' as it can be estimated, to be sustained by tho oxordso 
of the statutozy powers; and the siuotics to tho bond are 
to be approved by tiie Board of Trade, after hoaihig the 
parties instead of by two justices {t). 

And even where thero has been neitiici* notice given nor mmuIiubiu 
entry made, the Coort, in cases where tiic dnttf of constructing 

M JUff, V. 8 , IkrM A Cb,, U Jw. Ju* 944 j IS Q. B.- 840 ; Arirf v. 

464. iV. A. A Oh, 8 Ds G. a a 2a 

(A) Ai to wUd got Bost pore- (1) Cotter t. Uttrop, H (h, 10 

K. a lOU 

(0 Hf Dee r,K Stef A Cb., 12 » * (/) 90 A SI Vkt c. 187,OA 



060 


REMEDIES AT LAW FOE BBPACR OF COyTRACT. 


ckA^zm 

niftkeoioei* 
Mfy par* 

obMiil 


tho line U im|K)6ed upon the eompaDj, will, upon tiie appli¬ 
cation of a landowner over wboeo land tbe line is to be 
made (m), although lio bo a shareholder compel tbe coui- 
pany to proceed to complete their railway, and to purcliaso 
the necessaty land for the purpose (o): and the near expira¬ 
tion of tlio time limited for tho compulsory purchase of land, 
is no answer to the application, unless it be abown that tboro 
is not time to take thO ncccsaaiy steps to entitle the 
company to the requisite land (p): nor is it sufficient to 
show that the company have no funds in hand (q). But tho 
Application will be refused if tlio company show their actual 
inability to construct the line (r); and it has been decidod 
tliat the wonls conunoidy inserted in tlie special Acts' ** it 
sludl bo lawful, Ac.,** ore uiciely i>onni88ive and nut 
obligatory (s). And tlic Uouii will not thus iutci^cix; 
against eonmiissionen under a public Act (t). 


AcUeu of 

DliDdABUii 


The Conuuou Law Procedure Act, 1854 (tt), introduced a 
novelty in Uio shapo of an action for a mandamus to ftdlil 
any duty in tho fuldhnent of which the plmntiff is 
personally intei'csted; ” but this new mode of procedure, 
whicl) has seldom been iTsortcd to, baa been held to apply, 
not to tlie enforciuont of a duty arising out of a personal 
contract, as, e. 7 ., an agreement to grant a lease, but only to 
cases where a writ of maiKlamus might previoxisly have been 
obtained. In such cases the Statute haa &cilitatod the 
remedy; and has also extended to the otiier superior Courts 
of Law a jurisdiction which bad exclusiyely belonged to tho 
Court of Queen’s Bench (jt). 


(w) Xfff. r, itffL y. cC* n. /?. Oo^ 
SOL. J. 50S. 

(«) Stff. r, Amlerifttt, H. Oo^ 
IS Jar. SSa 

*(o) Sfff, ▼. Yori\ K. iC* A A CU, 
SOL. J.50S. 

(p) X, A M, 

^ L. y. SOS. 

^ (tl ** L«fl>whtfe ffAcf 

' *a'r«t.ce.,aoL. J. 607. 

' (p) Em Jftg, V. Oftat WtwUrn A 

' O^lVLkA, 774| Ormi Wtttrm 
AC^r, 2 BL a B. S74. 


(j) Y«rt a M Jr. A 0^ t. 

1 EL a B. aSS; iod ma SdinbrnyM, 
Pertk k Zbiwirfes A Cb. ▼. 8 

3m. K. a., 8U. 

• (0 Ap. T. Ommmkmn tf YTootfi 
awl IS Q. B. 701. 

(•} 17 a 18 Vkt a HS, t. 68. 

(J) Bhmm t. AmSx a. Jttr. 3f. A 

iut s&aB. a78s tvb^- 

jMMf./MpotevJ & A E 8771 
RW V. O^pw IfJiw Ck, 17 0. E 
•eai I cw ▼. Zstria 1 Bvi a k. 
ISA *• • 
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’ CHAPTER XVIII. oi-p. XVTII. 

« 

^ AS TO SPBCIPTC PRRFORMAXrR. 

% * * 

1. Mntt€}'s relathi^ to the jimmllction ff^newlly. 

2. Bjf itAom Bjwifio per/ormatice ina*/ tte ei\fo}TfiL 

3. Xgaind ivkom it may be et^ored. 

^ Aitothe partiee to the ettit 

5. Ae to the biU, or statenieni comj)laiii(. 

ft Aniotlu former mode of jn^oceeding by Haim uruJev the 
0}\h}*B of April, 1850, and ae to epeeial caeee nntler IS <6 14 
Viet, c. 85. 

7. A$ to hino the jdainiSJ^e caee may he euMained in iJte 
abeenceo/aufriUeii affiee>nent~/mud^^ni^per/(mnance— 
iidmieeUm by dffendavt of parol agreement—parol varia^ 
ticn of tpritten affr€en'*e%\t8. 

8. Ae to ffiOUiuU of defe^xee netfotiving right to 

epeeifio performanee except with a vari<ih*an of tJ\e original 
agreejneiU ; vu., /miul—— miei'epreeeiUa^ 
fion—unfulJUledpromie6~~parol variation, ctv. 

9. Ae to grottmde cf defence negativing in toto phtintiff'e 
rigid to epecifie ^hTfoimiance; vit., pereontd inoupaeity— 
natVAt of cornet, xf ftxiud, dc., de,, <ii(endvng He 
execiUion — maUe}*e rHating to the fetaU — title—or oon* 
eideration~^plain(^8 eoruluct, dc,, afle^' conlmct^election “ 
of other •lemedy. 

10. Ae to the proceedinge w the euit; vie,, ptyment of 
purchaee^numey into Oourt^^r^erence of title and proo^U 
inge thereon dec ree for plaintiff^^nveyance—deoxe die-* 
mieeing hitlp 

' 11. Aeto coete, 

(1.) Tas pAmexj (wd» until reoeatly, ihe only) relief to bo« B»dkm t* 
obtvned in Eqolty fee tlie non-petforaumee of the contract, 
b a decree for apecific peifonnaoee. At one time there ww 
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ciiftp. XVIII. 

i)ke yHmMry 
mtedf ia 
K<iult7. 


A floats ideik in the profMion that the Court 
under ita general jurUdictloni award compensation f 9 r non*‘ 
performance, in the event of the primary relief failing. 
Possibly, t)io power of granting such subsidiary relief may 
be inherent in tlie Court (r»), but if so, the whole current of 
modem authontios is agamst its exercise (b); nor, in cases 
prior to Lord Cairns’ Act, did it make any dlflTercncc that 
compensation was sought not against the owner ofUao estate, 
hut agmnst a pemon who falsely assumed authetity to 
RvU ((): nor, except under any special circumstance^ would 
a prayer in tho alternative for the retjun of Uie deposit 
prevent tho dismisKal of the bill (tT), 


A* to dioa- 

LucdCftin** 

Act. 


Now uiidci* Lord Cairns* Act (s), wheno%*er the Courfrlios 
jurisdiciiou to cutertuin a suit for specific performance, dt 
may, in its discretion, awartl damages to the party injured, 
either in addition to, or aubatitutiun for, the priipary relief; 
snch damages to be oasoeaed as the Court shall direct But 
this enactment, which has been held to be merely prospoc- 
tivc (/), lias not enlarged the jurisdiction of the Court, so as 
to enable a plaintilT to sue in Equity, as at Law, merely for 
damages for broach of contract Except, therefore in cases 
where bcfoiu tho Act tho Court had jurisdiction to^ntortain 
a suit for specific performance, it will not award damages (^). 
The tost to liO applied in each case is whether, at the dato of 
the filing of tho bill, the plaintiff had or had not a gottl tlUe 
to the primary cquitahio relief (h). * If he had, then it ^ 
immaterial that, in the intexval before the hearing of the 
suit, the contiact has become incqnblo of specific per- 


(«) Boe AVmi t. S Bmv. 

239 } ud Sag. 833. 

(i) TM V. 17 y«. era; 
V. G M 7 I. k Cr. 1, 

aM p. a; nVVlMnM 1 C. 

r. c. SCO. 

(f) ▼. Jonn, 5 Mji k 

(V.t 

V. 2 Bw. t 

(d tl a ts Vtet a 97. Mot t 
Sss ai to dMBipt to fdto fot tojm- 


tinn, p. 770. 

(/) Winb V. iTinU, /okai. SSO. 

(p) Koffn V. CktUtM, a Jv. K. 8. 
9ai; 97 Bmif, 175; Ckhnock t. 
Saiiukwrf, S yw. N. a 1318; and 
am i W ry, L. B. 1 C9 ; 

SfUtllg^ ▼. Ma^jh 9 B. a H. 988, 
933; A€«rt V. Sttri 4 / iAt^U$hvry, 
U m-t Sq. 970; M r. 
L.B.7Bq.l]l 

W ttos V. WiUon, L K 

I Gto Ap. 77, 
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fbnnooee; as, 9.1 where a lease, or patent (i), the siihjeet- cw^xviiT. 

luatter of the coatTact, has expired. Tf, on the other hand,_ 

the plaint^, at tho time of fitihg his bill, had no equity 
to hare the contract enforced^as where its stibject^uiatter is 
such that the decree of the Court would not operate upon 
it—tho Act has no application (X). 

It always matter of dixm^tiuii with the Court, T\ftx9n^ 

whether it will award damagee imdcv the Act, or leave 

the plalntiiT to recover them at Law (t ): hut there is a 

growing disinclmation to remit a plaintift* to his logoi 

romediee if adequate relief can be given in K({uity; and, in 

apprc^iiate cases falling witJun 'tho Statute, damages will 

be awarded^ oven though not 6 {>ecial]y askod for by tho 

bill (m); but not after a docreo for specific iKifunuancc. hr\H 

been made, imless a supplemental hill is filed fur tho 

purpose An inquiry, ho^vcver, will not lie diroctod 

where no special injury is allego<l and preved (u); or 

where the iiyuiy is too trivial to ovoko the interference of 

tho Court (j)). In such cases tho dismissal of the bill is 

without prejudice to the plaintiffs right to bring an 

action (;). Even where tho Court has power to grant tho 

primary Suitable relief, it will not alwaj's restrain tho 

plaintiff from suing at Law for damages, if tho action and 

suit, though arising out of tho same transaction, aru for 

(Ufierent objects; as c,g., where R failed to perform liU 
* 

DawtfoH T. MglatuU, U & (a) (Man r. W^J, 32 JVmv. SS6 ; 

1 lOS I SM* of injimdioa (o lUy mo Cwrrifr^ CU t. CMUt, 9 Dr. A 
iafrtegOBMfti ol poWati Sm. 355; * Lmltf Stnulfg JOMfif 

(I) 9oo Lord Catna* jnd^oai In y. £irrf o/SliYira&irr^, jir^. 

Aryvioft t. WSm, M $itpHi \ and (a) Oorfomtftm of I/ifike r. AisV, 

800 SMawr i!d^ Joba669; L. R 1 Kq. W, 

V. /aeboii, IJ. 4 H. 319; IMef y. (o) COioMeb v. Afurckionm 
Whittahf, 4 Dmr, 134; Onmpton 9 H. 4 M. 220 ; roveraed on other 

Y. Foma JL Offf Ik B. 7 Ok 569, gToosdi, 11 Jar. N. H. 829 j Mhl- 

whoM ibe pblatiSf bad a auto rnonaj dZefoa y. Sia^noif, 9 H. 4 K. 933. 

.immkfm/ vUoh bo aoQ^t to anlbreo (l>) rfariy r. CUAt. U )!. ? C^b. 
iiikder eorar ol a aaU for .ipodSo par- Ap. lA 

foftoaaoo. ( 9 ) r. HliW/apiUM, U R 

. (i) IktnR Y. /Wtdbrrf, L, R 1 Cb. 1 Ob. A|i. f 19; anit aeo (TrrWo v. 

Ap. in} Lad 0 qf JltMy v. Ctatif, mU «a/»rd. 
qf Armitffjr, Ik R 13 Sq. 6tA 
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y|XVlil. contract with Jl, it was held that A., pending a suit ib> the 

-cancellation of the Ulb of exchMge which form^ed the 

eonjdderation for the contract and for an injun^on^ might 
aleo atie at Law for damages for breads of the cpntract, 
wliich could not have been spedfically^ enforced (j*). fthe 
right to damai:^ may l)e forfeited by the pliuntiiTe ON^it 
laches («). / ** 


tiav Utf The amount of daiuages may ho asseieed hf tlic Court 

McSii iteelf either with or without a jury» or by a Coyrt oY 

Ooromon Law at Nisi Priiu or at the Aariiee, or before the 
Hheriff, or (an waa the unual practice in nuite for eppcitic 
perfonnaDce) may bo ascertained by an inquiry in 
Chambers (0* Where the damages are he assessed 
before the Court itaelfp or to be ascertained in* ChamberH, 
the defeoilant mayi on faking mit a summons for.the 
purpose, pay a sum into Court in respect of the daidages; 
and if the sum paid in exceeds the damages awdhlod, Uio 
plaintiff, as a general rule, must pay the costs of the trial on 
inquiry (w). 


_ * 

Th® oquit*blo juriadictiou to award rdief by way of 
ISSSeMcB M damagen w, appaioitly, not enlarged I 7 the Jodieatnre Act, 

1873 (z); but tbo probable result the working of the Act 
will be that in all actions for specific performance, where the 
plwtiff &ila to make out a case for the primaiy relief, V)!* 
Chancery diviiuon of the High Court will award hifli such 
damages u he would be entitled to recover in an actiop for 
breach of contract; and that in granting this soeottdajy 
relief, mere technicalities in the fona of the proceedin^^Il 
be disregarded. 


Only Mltdnd 
f«r ipndSo 


vOttMlk 


The Btatutoiy remedy by wny of dsmsges hin^g merely 
subddisiy to tiie primary equitable rdief, it is mdy necessary 
to consider in what cases a suit fbr specific pexfcnnance will 
lie. The jurisdiction, we may prsn^ is purely eqmtable. 


(i^ iastrt T>mmUnCk% JhgffW, 710* 

L.B.4Ss.a (i)toll4 tlTl0iatr,«.S,i 

(t) 2)t 8 J«r. M ^ M ZIXt*4a * 

r(. S. m i CWTIM ?. srvtfi^ 7 W.s, («) IS4 17 TM a 6S. 
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Xhna, tlie Coart of Beviow (or nowthe Cooriof Bukrapt^) Chyjtvin. 
cannot enforce epedfle perfortaanoe againrt a pnrehaaer wbo 
liaa n<^ expreMfy'sabmltted lumeelf to tiie joriedicUon (y)*: 
nor» p^bapSi eyen against one who is wiliing so to submit 
himself (s)« 


% 

Tho principle by which Courts of Ecjuity have piofeased 
to be ^idod in decreeing specific performance of a contiact istoc^p fsg 
* for^ purchase, is, t^t damages at Law may not, in the 
particular case, afford a complete rctuody (u ): they will, 
therefore, decline to interfere if tho subject-matter of the 
contract be such that both vendor and purchaser would be 
t‘eLmt)ursed by damagee; as on an ordinary (&) agreement 
for sale of stock (c). In tho case of land, tho purchaser's . 
right to sue .can seldom if ever be questioned upon this 
ground \ for the land may, to him, have ** a peculiar and special 
value ” (<i). 


Tlie Jui'isdiction, however, is not confined to contracts for ^ 
the sale of an interest in land ; for although tho Court will ^oonSaid * 
Holdom interfere in respect of chattels, partly because of 
. their ftuctuating value, and partly because damages at Law '• 
arc a sufiident remedy for a breach of contract, yot, where it . 
is shown that damages arc not an adequate compensation, 
tho principle on which the Court decrees specific performance 
is just as ap{dicable to a contract for the sale of chattels as 
to,a contract for the sale of land. Thus a contract for the 
saie^o^articles of unique character, as rai-e cluna (f), may be but awr 
enforced; so too, it is conceived, wheic the chattels can only 
be odv^tsgeously procured from the person who has 


. (y)* g* p9$i4 OMa, t Dm. u% 
nvcmllBg Sx por U O^d, 1G. 4 J. 
SSI s S» porU BUUMumkt 8 Xk 4 
0. 8lS;.iad 9x parp 4 

D. .4a 461. 

( 2 ) Sm Mz parti Jkanrtt^ 10 Ta. 
,SS4 

(•) eA’Addaiip V. Z»m^ 1 aiB. 
4 St 610 \ Parti (X Cb. t« Crt/rtrt 
Pahm Ce., IJm H. attO, 

'(6) At to etsi ipoM qlrqam*^ 
itmea wffl offtoi Ao ^manl nte," 
TOL, n. ^ . . 


MO CMS dt«d Ufrt, p. 986 ; DoPrH 
T. JUhMd, 1 SiBL 4 Si. 590; 
Poeitf T. awU, 14 Bmv. 8i» 

{t) 0ml ▼. MatUr, 1 P. Wim 570; 
1 WK 4 T. L. G. ith «lit. 780: 
Orovn T. 7%irntcny 10 Va. 159,161. 
<d) lEUDi.4 8i. 610. 

{4} /aUk4 V. 4 Dalr. 651, 
058 s sad as PicMy r. Parp, 1 V«nL 
971; Dili tf Bmmti v. Owiaa, 
$ F. Waft. 890. 

I B 




9S6 AS TO SPECmC pekformahce. 

Chii TpniL oonincted to ad! thorn. Thus, a contract for sale of a 
. 1 ^ barge (f) has been enforced; so of a patent ( 9 ); so, of the 
. goodwill of a boameaB, whore it is sold in connection with 
the property (%). The Courts of Iaw now have power to 
order specific delivery of the chattels or goods sold (i); bat 
this has not ousted the jurisdiction of a Court of Equity (it). 


nr nfliFfty 
Blur«; 


So, although an agi'ecment for the transfer of stock will 
not be enforced (Q, yet, in the case of shares.in a rulway 
or other public company, which are limited in number, and 
not always to bo had in tbo market (m), specific performance 
may be decreed (n); oven though nothing has been paid 
upon them, and thero is no pecuniary consideration for the 
transfer (a): and, in one case, whore the deed of sottlo- 
ment of a joint-stock company provided that no shareholder 
should be at liberty to transfer his shares, except in such 
manner as tho board of directors should sanction, specific 
performance of a contract for the sale of shares was decreed, 
notwithstanding tho refusal of the directon to allow the 
transfer (p ); and the hd of a call, of whiidi the pui'diaaor 
has no notice, having been made at the date of the purchase, 
does not invalidate tiio contract (g). If the shares me 


(/) Ofirtist 811 * J. 

Oh. Ml. 

Oofuti T. Sd Bmv. 

5S7. Af ic dtttteli s«na«U/, tod 

Um hafcwwt QpBtneti aad 

trofti, tM PooUf ▼. Budd, 14 Bmt. 
14 I MZerd Y. OZ 0 |Wm, 1 Jv. K. 8. 
148, v.-a W. 

(i) ?. WkiUaitr, 4 Dmr. 

IS4| feed M Coopery, Bood, 84 Bmt. 
8M. 

(ft) BM th« OoBBOfi hkW 
oodon Aet, ISM, U A IS Vkt 
0.18S, & 7S } Mid Um H«roMrtUe Iit:w 
AmndsMBi Ask, IS A 80 Vkt e. S7, 

aX 

(4) 8m V. ^rsf, «W «i|prd. 

« (?) Cod ▼. AtfCr, «Sft eoprd \ bet 
A Mfenet lor Um «2i d 4B o^uattf 
p^eSdo Ml d the dMimdo d PWdt 
mop be mlorad. 8 m 1fA4|r 


I EUm. A Sbii. 174 ; 1 Ts&o. A R. 7S. 

(«) Sm Y. Albre^ 18 

8t^ 1SS; AfinMd, IM. 

(») AUw T. Pitder, 8 Pe G. AS. 

II i Wpnne y. S Defi. ft 8. 
sia 

( 9 ) 0mU y, Xmmordi ^ 1>« Q. A 
Jo. 87. 

if) PoeU Y. MiddUUm, 88 Bmv.' 

S4S. 

(|) AddM Y. Mohbp. L. R S 
Oh. Apk 16$, i M oidu g T.-O. W.i 
L.B.4Sq.S71 BMtUooMOMio 
1b» ri^hl d Um origlnd vcodar to 
enfora to^dSo pMioraiaoi ogdud s 
nb-pwaAMM, iher* hM boea 

» Mite d MfiMMlYO Mte dad par* 

ohMM; bat ta a mm Is 
Sofptr i T. dhfplis Ir. Bop. 1 Bf|. 
im, w^etto pMfonaoaM bM bMs 
rdbiid to wotk a cmo m tho graond 
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bought through % Itfohor, the putchAaer takes subject to the Ch^ xviii. 
established usages of the stock exchange (r). 


Beforoi. how6rer> the Court will decree specific per- W)un dm. 
formanee of a contract to take shares, it must be 
oonolusivaly shown that the remedy at Law is 
inadequate (s). 


The fut of the land, the subject-matter of the contract, tha 
being out of the juriadietion, is no bar to the suit, if the tb«j«iadJe- 
partios are subject to the jurisdiction of the Court (0« ^ 


A vendor has a mere pecuniazy demand against his Oafiomdof 

purchaser who refiiaes to complete, which may be enforced ^ 

by an action at Law. If the conveyance has been executed, 

he may in such an action recover the whole purchase- . 

money; if no conveyance, has been executed, ho has the 

land, and may recover the difference between the price 

agreed upon and the estima&d price on a resale; and, in 

cither case, any special damage which he may have 

sustained by reason of the breacL His case, therefore, is 

not one in which the relief at Law is inadequate; but 

upon the principle of affording mutual remedies, the Courts 

have nevertheless entertained a vendor's bill {u), in every 

0 

ot wftat «(priv{lj oT umUvut bvSwas 
the vender end nb.pvrciinMr* See 
too, Orindlv, BriMom ,!«. &. 10. P. 
lie: Dtvrii ▼. ffa^ftockf L. B. S 
SfS ; end mo bo# Mtnf t. iVTcSefft, 

L. B. 7 Oh. Afp» 7SS, sAmod hj 
the Boom oT Lof^ W. N. 1875, p. 

67, vh«re H mi bdd tiut the oob. 
tnet ii neS b e t we i the vwdcc'i 
broker sad the pwwibeenir^i bnte, 

but betw—B tbo veBdor oed ^ pv* 

fibner BBBMd In the ticket, vrbo sre 
broB^t tofftiter bf Bieese of the 
Jobbtf; Bad that the latter ie Bdt 
diiMhsn(«d fre« UsUltr, tf bs five 
the Biae U ea lafni 
(r) Strap v. BmhB, 5 Jtt. N. & 

13S5 i aflnned, 8 Jar. N. 8.4^. 

* B I 


(i) MmIbI /iiIomI Smm Cb. r. 
S J. a H. 825. 

(I) Pnw ▼. Xonf BMmore, 1 Vee, 
445; 2 Wb. a T. U a 4tb edit 823; 
/aeSera t. PdHi, 10 Vee. 184 ; Cbodv. 
Oxd, IS Bear. 114; 9 Jnr. N. B ISIS. 
Ai to eaforefae oUitneeelnA the pro. 
eeede of mIo of lead ont of the Jori^ 
dfattoB, iM Wekrtraie v. Amelrfd, 
8 Be. SI4; 10 Ha 854 ; loe ebo 
PtpH V. BEk, L. K 18 nq. 118, e 
eeeo c8 fo eac l oeare e# e mortfaeo of 

ta Mi liiigHatt eolceiy. 

(«) WUkf r. OsiOe, 1 aim. a S. 
174: AtUgrUf v. Dim, lA 807; 
STcMip T. WeatoM, 8 bUdl 855; 

ogM V. Tmtu, 1 T. a a a a 

111 I too T.« 0 . VngTia'e Jad^^wat 
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Clise whore the purcheeer might ene for specific porformenee 

__L.. of the contract; and it makes no difierence whether the 

consideration he a life annuity, or a gross sum (x ); and 
although the conaidoration be paid, the right of the 
vendor to ho rcliovc<l from liabilities attatiiing to the 
owners]lip will sustain the suit (^). ^ 

Upon a purchase by a railway company, it is no defence 
to the landowner's suit, that the price of the land, and the 
compensation for damage consequential on its purchase, are 
by the agreoDient amalgamated in a single sum (s). 


Aato bnflSiog 
ticatrMtii 


In some of the earlier cases specific performance of con- 
tiacts to build and execute works has been decreed in 
Equity; but in one case (d), Y.-C. Wood considered that the 
later authorities were entirely opposed to such a practice, 
and that the proper course in such cases was to direct an 
inquiiy as to damages. Tlius, where the agreement was to 
grant a lease, so soon as the leftee should have built a house 
of a q>ocified value ** according to a plan to he submitted to 
and approved by the lessor,** and which the lessee agreed to 
do, and to take the lease; spedfic porfonnance, at the suit of 
the lessor, was refusod (6). In a later case, where there 
was an agreement for a Icasey with a stipulation that the 
lessor should put the house ** in sahetantial and decorative 
repmr,** the Court decrcod specific performaneo at the suit 


In Adam v. BfofktnO JL IS Jv. 
m i nw i>. P. A Cb., I D« G. 

M. a 0. SSS; JUff€td'» Oaaal Cb. t. 

innv, SS Bmt. 675; ▼. 

as Beftv. 667. 

(s) (Jijord T. TmrtO, «6t npnl; 
nflnneil, 9 ^ur. S8S. Am (o Um imin 

amount o( tba pgrobiac monoy bring 
no bir to Um joririktion, m BmnOt 
T. Smith, 16 Jv. 4S1; md ftmt, 
whto tba nit b hf tba rmAot, 

(y) Bm aibni v. FUkfr, 9 Do 0.4. 
11; on fiuihir tUroerioca, 1 Jtr. 

N. a.»?l; ftOnBoillOSS: 6 Do 0. 
HI. 4 0. 696; Chmdt % Smnrd, t 


Do O. 4 Jo. 97; Wjnina v. Prite, 8 
Do G. 4 & 810; t. Limi0’ 

rioo, 7 U. 4 W. 617 s Walktr v. 
S^dt, 17 0. B. 446; i^tnucl, 2 
Jtf. N. & 644 

(i) Wtihh o. Moel Landn, Jo., Jt. 
Cb., 9 Ufc 119: T O TWOo d on the 
giBsol qnori^ 1 Do G. M. 4 O. 
691. 

(•) JtMif T. /riUMi,9 £4IIllS; 
tm too (hyr t. /i pwo a , t. E. 8 
&1.94 

(t) Am t. SS. B^ 

•It t Md M Mrrit r. /aotmi, 1J. 
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of the lessee, ynOk 4D in^^iuy wbetlier tbe repidrrhAd been 
properly exeeuted; sad if then, an inquiry w to 
damages (e). Hei^ howeYeti the Court did. not affect to 
enforce tiie Agreement to repair. In an earliei^ the 
Court of Appeal held that an agreement to take a lease, if 
the housf were put ** into thorough repair," and the drawing¬ 
rooms handsomely decorated according to tho present style 
could not be enforced at the suit of tiie lessor; but the 
decision seems to have rested on the ground that the terms 
used were too indefinite to be enforced (fl). 


cu^xvin. 

990^ li 


A distinction has, however, been dmwn between tho cfso 
of a ccmtraot with a builder to build a house, and tl^e case 
of a contract for the sale and purchase of land, where some 
stipulated building or work has to bo carried out by eitlicr 
by way of easement, or of accoiiuno<fition for the 
other. Thus, where'A. agi^eed to sell a piece of land to B., 
and A. was to make a new road of which B. was to have 


DirtmuUon 

whmtiM 

dUkWWWic U 
hf d 
aiMsMSt or 
sraomnodA- 
CtOB. 


the user, and B. wts to expend £3,OOU in building a house 
upon tho land, it was held that thoio was notliing in the 
natuiD of tho contract to prevent its being specifically 
enforced (e). So, where a railway company agreed with a 
landowner, through whose estate theii* line would pass, 
to construct and a riding, witli all necessary 

approaches for pubBo use, the Court decreed qweifie per¬ 
formance of the contract, so far as it related to the con*^ 
struction of the riding \ and a stipulation in the agreement 
as to the proper of the work when constructed 

was held to be no reason for withholding relief (/). So, 
where a railway company in puirimsing land agreed with 
the vendor that a portion of it should be ** for ever thereafter 

used and muplcryed as and fer a fiist-class station or place 

» • • 

(g) 5—uria ▼. $ ITte H. 8. MgMd cn tbs a|ip«ri 

789. </)L9tt^y.&*2f!n.Oih,tK.e 

w 7 Ds g Ja set; M, too, SMmm T. * 

«v«a, «c«., & cb., n b^v. mt ' 

(e) WdU T. JTasaA lA Bmt* 0mm ▼« Wat Ohakirt JL Cb., B» 

406; sfliwiA fft A*IWl I Fkik r. MidiandMhmf .. 

biii Iht pdal Jfoedkm Ompmf. L. B. SO Sq. 100. 

tiv dM Mt ^ . 
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tot the purpose of up ud Mttiog down pofiBengorB/’ 

- * • the vendor wes held entitled to n decree ordering the com¬ 
pany to Buptdy the noeeaeaiy accommodation for a firet-dase 
station (to be aecertamed at ChamberB) (p). So, too in a 
suit for specific perfonnaiw, a railway company was com¬ 
pelled to construct a dnun under their line for the- con¬ 
venience of an adjoining proprietor (h). *^ere, however 
the agreement by the company was merely to erect a station 
on part of the lands purchased from the landowner, but 
thero was no stipulation as to the kind ol station, or as to 
the mode of using it, the Court held tiiat the agreement was 
too indefinite to bo specifically enforced, but directed an 
inquiiy as to damages (i). The cases we have cited above 
seem to show that the leason often alloged for the I'efusal of 
the Court to inteiferc in tiie case of building eontracts, riz., 
that it has nK sufficient moans of Ascertaining whether the 
work has heen properly executed, oi* the stipulated amount 
expended thereon (j), is not always an operative reason: and 
it is cmiceived that when the Judicature Act, 187S (h) comes 
into operation, this objectimi, as a ground for withholding 
relief, will be entitled to even less weight \ for the High 
Court ov any Judge theiuof will then have power to direct 
auy question or israc of iket, requiring scientific or local 
investigation to be tried before an official referee appointed 
under the Airt, or before a special refereo to be agreed upon 
between the parties (J). 


Where the defi^ult is on tiie part of the vendor, the Court 
may in some cases virtually enforce the contract by allowing 
the purchaser to execute the work, and to deduct his costs 
of dmng BO from his Unpaid purchase^money (m). 


(g) Bood V. & (X, 0*) ^ WeAsirC, mprd, 

L. B. S see ; L. B. S (I) SS 417 VioA o. SS. 

* OL Ap, esa (n 8«ea CT, tod Mft meU SS, SSi 

(A) PomB W. a Ai 1 Jor. SS, tod SS Bcte d Pmadm, r. SO. 
.. a 774 (s) Sto tod.M4te was r. Msss^ 

(0 inbto T. B9flkmg$sn ni Bm- toO, tS B«t. iOS | 0 Jgr. K. a SSS, 
dot a (a, In m s ca. Ap. ee7. 

•74 
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So, pari performance of a emitr^i of thia deeeriptimi hiii Oij^xyni. 
in some cases, been held to gire the Oonrt a jorisdietimi to • 


enforoe it, which it wonld not haye had, if the oontiact had 
remained wholly incomplete. Thns, where a conveyance 
contained a covenant by the purchasers with the vendor 
that they would make a road and erect a market-house, and ^ 
they entered into possession and made the road, but neglected 
to build the market-house, V.*C. Wigrani observed ihhi the 
purchasers having had the benefit of the contract tu ^peciCf 
the Court would go any length that it could to compel them 
to perform their obligations under it (n). But unless the 
terms of the conttact are sufiiciontly definite, part perfomi- 
anco cannot be relied on as a ground for enforemg it (o). 


The rostUt seems to bo that, as a general rule, tho Court Qmml 
will not entertain a suit^or the specific pcrfoniianco of a ta* ^ 
conbmet, wholly or principally foi* the erection of buildings, 
or tho execution of other specified works, by either party; 
but that, whore Uio contract has boon partly performed, and 
the parties cannot be restored to their original position, or 
where the execution of the stipulated work is only a sub¬ 
sidiary term of the ccmtract, specific performance may, but 
wiU not necessarily, bo decreed. 


So too, partly on the grotind of the incapacity of the Court Oocytlw 
to execute the contract, and partly in consequence of the 
uncertainty of the sahjeo^matter, spedfio performance of an 
agreement for the sale of Uie good-will of a business is 
refiised (p); except in cases whm the good-will is sold in 
connection with the property to which it is attached (g). 

But the Court wiU. interfere hy injunction to restrain a 
breach of an agreement not to carry on a similar burineas 

{%) Priet r. Oorp$ntiM X. 4 Ja SOO, tad w* jadgaat { 

fMM, 4 SOS; Mp lop Simr ▼« WQm t. J^ortk smptn aji4 , 

9. IT X. cs., a T. a d a a 4s i x. cb^ l. x s oh. S70., 

WUmn Pimtm M» Cb., L, B« 10 (/) &9# Xccar Cbaoffjf, I J. X 

Sq. as i <hm4 V. Wig (Min X. W. S7S; MSb r. ISO, 1 Xna 171 
Cb[, L & IS Xq. 44* . (f) r, WhiUaktrt 4 

(fi) Xwd WMm Ad?; WfOiq 1 Pvfv. IH HO. 
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Oh<^ jLvm> within ftpedfidd limits (r); which^ however, miuit be reeeon* 

able (8). 


ttcr ikooBtoMi 

tobMocoi 

VvteMii 


So, ae a general rule, the Court will not enforce an agree¬ 
ment to bocomo partnera (I), or to contribnte a specified sum 
towards tlie partnerahip capital (u); for in sudi cases its 
decree would either be altogether nugatory, or incapable of 
boing adotiuately enforced. 


AWBOJtttnut Tlic Court has rciuHcd to enforce, on behalf of a lessor, a 
contract for a yearly tenancy (x); nor will it^ except under 
very special circomstAnces, enforce an agreement for a lease, 
when the term has expired by effluxion of time (y). 


Whether the mere fact of the defendant being bound under 
an Act of Paidianient to complete the contract, and of the 
plaintifi* having an cadcr i*emcdyty mandamus, will prevent 
the latter from enforcing (it he please) his equitable remedy, 
has been doubted (t). In one case (a), where a railway 
company, being authorised and required by their special 
Act. with the consent of a majority of the propriotom, to 
purchase a canal, refused to carry out ^ agreement for the 
purcliaso which had been entered into by the ptojeotors of 
the company, a bill by the vendors for specific performance 
was dismissed upon the ground that there was no contract 
under the eoipomte seal; and V.-C. Wood expressed it as 
his opinion that where the contract is not under the seal of 
the company, or signed by two directors, as provided by 

(r) Anrg r. tattfffiffd, K^, 6SS. (t) WnOsm ▼. Omiim 

(i) 8 m J/arm v. J^arto**, Si Bmv. A Cb.,.S Hb Se4; Admi v* Bhdt> 
SSS, Mkd eMM dun ; ftfid m X«r imA A Cb., IS Jsr. OSOt YwO. W., 
on InjtmcUcQis 60 $, $eq> . wvi ri oe TMso. t Q. IIS;. 

. (() 8 m Om, aa.▼. KuAmT.l.AS. It. 

fM, 17 Bmv. til: C8^1E.aAM; 5X>eO.H. 4 d. 

L. B»7 ISq. Hi; iad mo lindlij, 861i mo Um v! Sttwetri^ 18 
S47—640, iad «Iit Bmy. ISO,iSF|ttd SoAdale 

(») Skkd T. ifoMM, SO Bmt. Omai CSl, 16 Jna SS6, Q. & ; 

471. ASyto*ClMsf Cbk r Awi6«r| 9iul 

(g) ClojftoB ▼. jaUffworUh 10 Ua A S X. 4 Ju 664} 

4li; sod M SB Arttdo, S Jv. K. 8. AmI d, f, Warr, iS Bmt. 

(jfi JBm WUtov iVbfibni Omi M Ouiai Cb. v. SArttfa 

Jf. CX, I Jv. N. A 1; sflmsd, I tvy M AlgyW A i)b., S K. 4 Jo. 
Do 0. M. 4 Q. 684 664 > ^ 
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the Lands dauses Oooacdida^on Aet» or where any question 
as to the terms of the agreement is left open, the proper 
mode of enforcing the ohligatioQs impoeed upon the company 
by their specif Act is by fnan^an^us, and not by hill for 
specific perfbrmance. It is now, as we have seen (6), well 
settled that where the land is taken by the company under 
their compulsoiy proidsions, mere soiwice of notice to treat, 
though it entitles the landowner to proceed by 
does not of itself constituto an agreement which can be 
specifically enforced in Equity. Where the company may* 
obtain the same advantage by proceeding under their Act, 
they will not, even if successful, be allowed their costs of a 
suit for specific performance (c). 

Where a railway company takes laud by private contract, 
the jurisdiction of the Court to enforce paiiiculai* stipu^ 
larions as to easements, Aa, is not ousted by the provisions 
of the Railway Acts (d)< 


If a pliuniifi* proceed both at Law and in Equity for the 
same aubject-matter, he may, by order of coune (s), be com- 
polled to elect between his action and suit (/); and it is not 
door that a rimilar rule will not prev^, whoa Iaw and 
Equity are concuiraitly administered, if a plaintiff attempts 
at the same time to enforce botli bis legal and equitable 
remedies in respect of the same subjcct-iuattor. This relief 
has been afforded where a landlord had filed a bill against 
his tenant for specific perfonnanco of an agreement to take 
a lease, and was also suing him for use and occupation of 
the premisee during part of the term {g ): hut where the 
action is brou^t for the non-performance of particular acts, 


(&) VitU pp. no, 078, tad 

oMevthos dtid 

(9) ObMf 0$, v» Wm% SO 

Bmv. 670. 

(d) anwtown ?. CbdbnmtfA, dr. 
il CB., a H. a Tw. 8871 IfOoii V. 
tf. iv. A CK, 8 k. * 184 

' (0 A« to tiM pNpw abav tad 

UiM for tto ocdir, wm 

DiB. Ch. p. TS7« 


(/) Dia. Ch. ?r. 766,c< 9eq,; JififU 
▼. Wimiv, Or. k P. 868; 80 

Ifa T. SO ; Add M Fsnthto' t. £4c9^ 
tUfu, 10 W. B. 500. V.-a K.; (Mr 
r. Montrm 86 Bear. 45, 47. 

Ai to elMtioa b«twm bpao aod 
ioaUi UUgiUoa, Ankmlker AnAiA, 
S Moo. P. a 886. 

(p) Amhort v. B«w 648| Mi 
Mrk ?. Fmrrr, 9 Bib 408. 


Ch^i^XVTIL 


PUttdff 
etasolpro- 
oMd toowi 
to Lav tad 
laXqahp. . 
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m 

clM^kXTllL —to improve or repair the property^—the peifinmeiice 

-!_ oi which is not spedficsUy ptmjred the bill, or which ere 

. acts the'Specific perfonnenoe of which ceimot be decreed, 
and the action is brought only for such damages as were 
sustained np to the time of its commencement, no case for 
electimi seems to arise (k). And where, before Lord Cairns’ 
Act (i), a pl^tiflf in Equity might at &e same time have 
sued for damages at Law, he may still do so, zmtwithstanding 
that damages might have been asked for and obtained in 
the suit (b). 


6pMtt«p«r 
fcCQIM 
whM d CT iad, 
ftltSeoeh ooft- 
tneSmnr 
VMttilMsIa 

pwAiiir, 


And althoxigh the agreement may in itaelf vest in the 
purchaser the interest contiacted totjf), yet, if it appear on 
its iaco that a further instrument is necessary to cany out 
the intentions of the parties, the Court will decree spemfic 
performance of the agreem^t in that particular (m). And 
&e Court will decree specific performance of a special stipu¬ 
lation in the agrooment, that the vendor shall pve a 
bond against carrying on a specified trade within certain 
limits (n): that is, if the agreement be one which has been 
performed, or can bo enforced, in all its other material 
terms (o). 


11m 



Lastly, we may remark that the granting or withholding 
of relief in suits for specific performance is always a matter 
of discretion with the Court (p)—a discretion, however, 
which is to be exercised, not arbitrarily, but according to 
fixed and settled rules; and to be regulated upon grounds 
which will make it judicial (;). 


(A) Sm T. 4 

Bmt. 1,7. 

(0 SI a VicU c. 97. 

(i) Bm Angh^lkiniihiam Cb» v. 
1* R 4 E^. S i mad 

0 ) 8tdviic$MprdtP.%id. 

. (») JSbuis' ir<^ns 8 Y. a 0. 

o.aua 

M iMry T. Ssy. 

Ui MS ifsTM T. iW Mse 89 Bsiv. 

tSSp M to vM MS nmomUs tfantti. 


(•) SouA WaUt M, 0^ T, WyUm 
a J. 18S, sAiiBsa, 8 De. 6. 

K. a 0. 880; MM t. Ols|to», 1 
Ssya J. 461 

{p) Ony. JRiliBcWs 9 nis. 908; 
T. 10 HI 1; 

wmm t. ifMMs 4 Ds G. at a 0. 

980} Smm T. MO, 16 Jv. 499. 

<t) Bss Jtm ▼. Dmm^ 7 Vsa 
80, 88; Afwml t. Ocf$, 91 Bmy. 
140,10L 
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(2.) By wkm wpiafic may ht mforc^ ca^ xvm. 

SmUoo,^ 

Equity will enforce q)efiflc petfonnance id the coni^met 
for sale at the suit of the purchaser himself or of his repre- loRumnsr < 
sentatives in. intei?et,-^^ch interest) it must be remem- 
beredi being the right to take the estate on payment of the Bqdtyst 
purdiase-money;—apr., his alienees by aet infer vivoB (v), or 5^ ^ 
assignees or trustee in bankrupt <7 (a), or committees in ta 

lunacy (t), or, in case of his death, his real or penonal i&nrwti 
I'opresentatiTes (according to the nature of the estate con¬ 
tracted for). 


So, the contract for purchase may bo enforced at tlie stiit 
of the rendor himself, or his representatireH in interest;^— mutiw 
sucli interest, it must be remembered, being the right to ^ 
I'occive the purchase-money on a conveyance being given of 
the estate hts alienees by act inter vivoeiu), or 

assignees or trustee in bankruptcy (x), or oommittecs in 
lunacy (y), or (in the case of death) by his executors or 
administrators (s): so, if the contract have been entered 
into by a tenmit for life, in duo (<i) exorcise of a power, * 
specific performance will, it is coheoived, be docrood at iho 
suit of a i*emainderman (h). 


It has been held that the Commissioners of Woods and CooBb- 
Forests are neither entitled to sue nor liable to be sued fyr wood* and 
the specific performance of contracts entered into with or by 
them (c). 


(f) BM^<Mof7«v.S4^^1CoU. 

8ia 

(«) Bm 6 Cho. IV. a 16, a 76; 
18ai8'mal06,all6; 14466 
yuA a 164, i. IBl; 66 4 » 
a 71, a 14 

(0 Sm Shsli oa Lol 646, u 
(«) 8m Calr. ob Paa, Sad 94,114 1 
Dan. Oh. P». 161 
(c) 8m aod «mddm 16 4 U Vki. 
a 106, m 141, 146} 16 4 61VM 


an. 

(ir) Shdf. OB Lw. 661 
(i) Mt^erU T. MarektuU, I Ph. 671 
(«) Bttt sot otiwrwiM, t. 

4(4,1 Da O. 4 a 666, 

(6) 8m SKtffMOH ▼. 4raditi*eel, 1 
Seh. 4 L. 61 66; Um t, 8 
Ba 4 R 680; 6 Bug. Pov., 6(h ad., 
p.l6i; IDa0.44644 
(<) Kwm T. Xarrf S^mt 16 
BMT.S64 
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pv* 


W^BfdfQid 


ym ^, iod 


udOTkm 

WnbMMl 

Wkjcioifii 

WllhoQi 

Mifei): 


(8.) uAom jwj/omonoe 9}iay 

E(|uiiy will enforce spedfio performance of the coutract 
for mJo, agioiiift the vendor himselfi and aleo agiunet, firat, 
poraona claiming under him by a title aiiaing subeeqaently 
to tlic contract (except purchaaon for valuaUe consideration 
who have paid their money and taken a conveyance without 
notice of the original contract): his wwignftffi or trustee 

in hankiniptcy (ft), or committees in lunacy {e), or vcduntaiy 
alienees (/}, or judgment crediton (p), on the aftertaken 


wife or husband of tiio vendor (A), or the vendors alienees 
for value, (if tiiey puivhasotl witii notice of the prior con* 
tract (f), or liavo not taken a conveyance (A), or (in ease of 
his death) against hbi ]*eal (/) or personal representatives 
(acccnliiig to the iiaUm* of the estato contracted for). 


A pcnion who is of light and (If fitcio in the possession of 
a corporeal hereditament, is entitled to impute knowledge 
of tliat possession to ah who deal for any interest in the 
propoHy conflicting or incunKistout w*ith the title, or alleged 
title, undui* whidi lie is fsi possession, or which he has a 
right to connect with hin posKession of the property: nor 
can a i)erbon who is aware of such poesession be heaid to 
deny that he hss thereby notice of the title, or alleged tiUc, 
under which the posbession is claimed or enjoyed: nor is it 
necessary, for the purpose of fixing notice, that the poesession 

(fQ (MtUtr V. X P. Wma Tumst, C /v. 144} ▼. 

7S7 ; v. U^cr. 9 Vw. M4; S Wa 1; Hwmf t. aOfttt, IS Bwr. 
tad Me 9 Vm 8. CSS; Porier t. 174; Atw t» Tleefefai^ 1 Bb. a O. 
BmiOi, 1 CoU. COa 5S7; JonMi w Weed, L. B. 6 Eq. 

(d Sbill OB Lob. Sd4; 1 Wd IV. 4941 BUiiap ^ VTiMAititgr ▼. ITM- 
& 6S, B 97. UvkU. M. L. B. S Sq. 17, where 

(/) Sea ▼. liUton, 2 Tea. ipedScpMfOMMaeafllsoflatreetwtth 

aCSljCSa » mh^ wae Mfbroad 

(^) nrvetm V. 2fmU, li L. ifeiaaS eanibw eec^enr, bed 
N a. I* C\ a leMid the Umi 

(A) Bee 9 Vei. B. W. W. A# 16 w2d^ 9id$ Mprd, yp, 

(0 JkiM$ y. IS Vm S9S, 6Sa 

9IS| a C, 17 Vm. 4SS I lipiitfett v. ^ AHhoe^h Ml neaed, OU( v 
/fiPMi, a Yeo* a C. CSC $ CutU v. VfrMtfea, ttmm. C. C. OS. 
nqd€0, ) CoQ. SS3| /mdr' w 
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♦ 

should he eontinxmlly irithoat cessation actively CWZVni. 

asserted, unless there is evidence of intentional abandon* ^ 

ment (m). * Thus, whera purehaseis of mines entered into 
possession under an agrwnent, but took no conveyanee« a 
subsequent purchaser of tho land without any exception of 
the mines, was held tcT have bought with notice of tiie 
agreement, and to be bound specifically to peifonn it; 
although there was evidence tiiat mining operations had 
boen suspended prior to the date of his purchaso (t^). 


It appears, however, to have boen hold in Dawson v 
EUi$ (o) that if A. eaten into a verbal contract to purchase, 
he is not bound by a notice of a subsequent written contiact 
for sale to B.; but may, if he can, obtun a conveyance from 
tho vendor in pursusmee of the verbal contract: the argument 
to which the Court seems to have acceded being that 
although the Statute of Frauds will not allow a parol 
contract to bo actively enforced, it may bo used for defensive 
purposes, to establish a prior equity. 


And, secondly, Equity will enforce specific performance of sgihtfi 
the contract for sale agmnat persons lOAiming under a titie 
which, although prior to the contract and known to the pur- 
chaser, might have been displaced by a conveyance by the 
vendor; a g., volimtary alieneee (p ); wife entitled to free* SSwsJ by 
bench (if, as is the case in most manozB, her titie depends 
upon her husband dying seised) (q ); dowrees who married 
since the late Dower Act came into operation (r); vendor 
whoee wife, mamed. before the Act, rofusoe to release her 
dower, where the purchaser is willing to take the estate with 
compensation (e); joint tenants claiming 1^ gurvivorship (Q 


(a) ^ J. Kslgtt BnM b 
B$*mm «. S Ds U. a O. 

67S, MO, 5S1. , 

(«) AeA sMMprS. 

(o) um a w. Mi soa u% 

V. M8S4 IS Tis 100; 
t. l .Tsa 4 B. 

iioi wmtk w. 9iuiy^ leS; 

Sl^paJa 4 Dn. 4 W. 


(f) ▼. S T«. 8. 

631 ) V. Jiaindte, 3 TcA 356 ; 

frtwNaidi k aot wftUa Dover 

Aoi Mprd, p. 574 
M 3 4 4 Wm IT., e. lOi «. i 5. 
M IFBmt. riOtnu^ 3 Jor. N. a 
Sie I «M too Btsma t. ITmi^ L. & 
SBq. 4SA 

(C So* BhUon t. S Vot. 

& 631, 6H sad Moa i(M 
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. ftbd dr e^duii qiU trud^ ifi wbln< tbd 

-wSSidt haa ^tASlad ifi due of ft |kyWftr or 

pbftiudit to a tHiftt(u}| sttbjftift, fiatttihftlMs, to thcte 
6k(S6^ti^» tna.> thftt i^e SbutASi t>f ft taaftftt ih tftll Hrhb 
dias bbfiife exftOutihg tha don ttOt ftObot tho 

iniereeU Of ike israo in tidl of fettaifadaHfite : ftild ihat 
the cbbtiftct of a tniatoe wiUnot bo OnfoMd if ^ attendant 
cboumsUAces constitute it ft loftftlii of tebat Qr). In one 


case, trustees of a tum'pke road wbire doiB^OUed to complote 
a contract whieh they had entered into, in forgetfulness of a 
statutory right of preemption under the General ISunpiko 
Act (a), although the right was inustod on: hut in this case 
the purchaser was willing to take such estate as tiie vendors 
ceuld convey (a). 


Costrsci }rj Where one of two executors entered into a contract for 
ttMkn. the sale of his testator’s leaseholds^ in the erroneous belief 
that he had the authority of his ee^eenteri it was held» on 
tile ground of the mistakei that the purchaser could not 
iMst on the sftle bethg ednlpletod; fthd OOUH df A^ieal 
dsdined b> e^ntas any opinion fts to trhethftf syeoifie 
periWniiuibe of a ccAittacl Ibr sile by Ofae etsdUtof; i^Art 
tMh his (xMitoutof, tan be bdfbtoed (b). 


VshatarT 
MttlfirMMt 
mloMUi 
mtvMl to 

mH 


A vdibhttty settlor will not be restrained ffoin selling (c); 
but if he contract to sell he eannot hlwmsif enforce q»eeifib 


pi Itft h. {!) 3 Mid wan W 

o tS ii ik Sr^pmt r, I 

▼fftu 4ft es. 

tS) HcfObA'% nuzr, 10 Tea. Hi* 
ihmu V. iVs^ 1 T. a a 0 . a S4S| 

tfd iiM qm ^ teft 

aW. 

M4 a 4 Wm tv.» «. 7ft ftir; 

saditik ittotb* MOMUagUM iSk 

WU H ite Aieft PiwiS V. Mokvtmiog, 
f iikw. 115} «• Si>c. 45^1 

Bffit V. Airjf, i ttiw. 111IM «am< 
TiOmaAt, S Tn. ti. fl. 
nil} Sa Ift. LMMMh' 
«MAIi¥.iP.4U. 


(l4 JhiMMl«>.A*ril5V«.!Mi 
iruM chtfom 8 d 4 p. mi 

StrtwOtrf, k Co. w, Ltmdm A 

». M A £&.«!)•(}. It io.ll5i 

6H.L.(k.liSt JfowV. npkoM, 10 
SAt.IN. 

(i) I Qw. if., 0. itt, i. 87. 

{•) Barrm t. JUh^ 8 Sq^. A q. 
48; iiaiNaK 

(i) Awa l biO. ftonn 1 ifir. N. B. 

85^ ¥.«d. w.} ifeniMd, 4ft, idilft} 
^-JkfL I ikr. 17; ^ I 7 I. 

N. 


4 s 
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performuee (d )i ooeptp perbapi,agidiist a porehmer wlio caMy^. X YHL 

u willing to complote, on a good title being ebown (e). Oh 

the oth^ h«nd| the purchaser can enforce the contract 

against the rolunthiy aettior (/); or, if he reject the titlOi 

can recoyer his d^Kmt at Law (^). But although the Court 

will not foite the title on the purchaser, and so make him 

the instrument of avoiding the voluntary settlement (h), yot 

when the deed has been avoided under the 27 Elis, by a 

bemd fide sale for value, the title may, but not necessarily 

will, be forced on a subaequent purchaser. The volunteem 

have no equity agiinet the purchase^moncy payable to tho 

settlor (t): if brought befoto the Court by the purchaser, 

will not he ordered either to pay or to receive costs (k). 


The contrast by a married woman, either with or without for 

^ Ml# Ctf 

her husband's coneurrenoe, for the sale of her real estate not nsniid 
settled to her separate use or appointment (other than her 
chattels real) (Q, is incapable being enforced against 
her (iiv): and the rule applies where she* is a trustee for fwptd 


sale (n). Nor will her contract, although signed with the 
husband’s coneuirenoe and in his presence, bind any interest 
which he may then unknowingly have, or subsequentiy 
acquire, in the property (o): and it has been held that her 
contract under seal does not acquire validity by being 
acknowledged by her under tho S& 4* Will 4, a 74 (p); but, 


iOf Bmiik ▼. ft M«r. ISS i 

Jdaaon ▼. Torl 4 & ftSL 

^4 X’ao* yieoBt, L. ft. 11 

ftSl, md q utn 

{/) Mit ▼. MUd^ laa. mm 
due, nprd. 

(p) T. FlDo^ L. & 7 

sia 

wa c 

(0 Ddnnf v. Wkimptr, ftS Bmt. 

sea 

{h)8.0. 

(Q as to wU<a, Mt Md pM* 
ptph. ♦ 

(«) Smwp r. Wsi^ S Mi 
D§M$9n Y. Citfthw, 8«f. p ftOOi 


Y. aOio^ 1 KjL 4 Gr. 1051 
M lutenee y. TUmtf, 1 Ifu. a O. 
S7ft i Pidd T. Moortf 19 Bmy. 170 1 
7 Do Q. H. 4 O. 691 2 /fiekdl r. 
/onm, L. B. S Bq. 690 ; Oatiit r, 
irilXiittm, L. &. 5 ^ 584; but 

MO md ooDcUer Borrow y. Bonw^ 
4 K. 4 Jo. 409. ' 

(o) Apety V. Orffhi, I* A. 6 £q. 
606. 

M ajfca Y. AAton, 1 Gr. 

105. 

ir) Onfi$ Y. MiddldPU, 9 K. 4 J. 
194| NfMod, S Do a. M. 4 0.199| 
MoJoilpBOftt ol 1* J. K&%faiBnoo. 
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MpwtteQMor 

bM power to 
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oit appeal, this decision wts rer^sed. may> it seems, 
irithoat deed eebiowledgc^ dect so ae to bind ber interest 
in real estate;, and, haying elected, may be ordered to 
complete her contract, on the gronnd that she sh^ not 
avail hentolf of fiaud (q). 


If, having a power of appointmont, she enter mto a con¬ 
tract executed with the formalitiew required by the power (r); 
or if, as respects estate settled merely to her separate use 
wiUi no restraint on anticipation, she enter into such a 
contract as would hind her if a feme eole (s), the estate, in 
either ease, is hound, although no decree can he made against 
her personally (^): and even in the caee pf an agreement in 
exercise of a power, the want of mere formalitice may, it 
seems, be supplied: e. ff., where a married woman, having a 
power to appoint by deed, enters into a oontract not under 
seal, specific porformance may be docroed (n ); hut this, it is 
conceived, would not he the case where the omission went to 
the substance of the power, or emuisted in tiie want of 
formalites which were intended for her protection {x). 
Thus, where a trustoo had power to lease at the request in 
writing of a married woman, and she gave her parol consent 
to, and executed, a lease, hut before the lease was delivered 
and the connterpart executed, withdrew her consent, it was 
held that there was no.contract binding upon her ( 2 /). 


(f) Bm mu) oowaiM Atmv v. 
Arrow, i K. a Jo. 4M, tad cmm 
Umto dtod; tad mo Skarfit ▼. 

L. B. 4 Ch. 85. 

(f) Bm Bog. 806; Dtfiti o. Ad*mi, 
anb. 49B : Martin v. 8 Joo. 

a W. 485; ^miixr r, CTAW, S Da 
G. a Jo. 417»41S; AltfiiOT t. 

4 Jv. N. B. 868; ravned. A. 1160; 

5 Da O. a Jo. 186: and oao Bog. 
Pomn, 8t^ adn. 880. 

*(t) Origfff ▼. CM, 1 Toa. & 518$ 
Wsinwrigki v. Ard^, 8 BaoT. 868; 
SMajT. Mm, 8 Baoo. 845 j bat M# 
fimrii v. MA )4 Baav. 188; fworo 
W SMms' 170| aad aM CAoNr v« 
PM, oM Baa 806 . Ao to tba 
pawvad s^iM oorert loioa 


tbo iBUrraatko o4 a saxt triaod 
uadof tbe nav nlea ol jaDeaduM, on 
obUbdas tbs Imto el tba Cawt, om 
nUa 15 Is tba BehadaU to tba Jodtea* 
torn Aol, 167a « 

(t) iVmlM T. CbmA 8 Ym. 168; 

i|M V. JallM, 2 Ujl a Cr. 1)8; 

ir^l8^858.^ , 
(«) Boa SkBd r: Mm, «5i MgwA; 

,Doma Dm, X a a a a 84a 

M Bm XsMiiiet ▼. 1 Mao. 

a G. SU,fir8 t. Oar^Oir, 

5Daa.a8.5^65; ffettf, 

au.u * 

il/f JPUa^ T, 88 BasT. 

440. . . 



1001 


A 8 10 memo. PBBVOaHAHCB. 

Where her aepanto estAte is subject to A restndniyi^ Ch^XYiii 
aaticipation, this etnnot be waived by the Court, bowev^ . . ^ 

much sueh waivtf nu^Ht i^parently be for her Advaatoge (s). 

A. husb|pd may adopt end enforce his wife's contnet 
Thus, where a married woman, without her husband's 
knowledge, induced her &thor to sell hor a field, to bo pmd 
for out of hor private savings, and ho, after some roluctancoi • 
accepted the money and put tho husband into posHOSsioni 
which was retained for ton yoan without ^utymont oiflior of 
lent or of intcroat on tho )>ute1iAso-tnoncy, it was held that 
tho husband, who had romained in ignomnoo of tho 
transaction, was entitlc<l to have tho contract spc^fically 
performed {<().. 


If a husband hj act litter vivon, as by a*wignment or WMh«r vifd 
undorloase, disposes of Ids wifo's cliattcls ival, whether legal 
or o<iuitable, hor«right by survivorship will bo defoatod (f>) \ 
but it docs not appear to bo sottlcil (r), whether tlio husliand's of her 
mere contract to sell or underlease tiic term fur years, (whether 
legal or equitable,) of his wife, will bind hor surviving. Somo 
early authorities are in favour of the purchaser (d); but, in 
rocont docisions, so strong an inclination has been sliown 
to limit the husband and his alienees to thoir strict legal * 

s • 

rights, that it may bo reasonably coi\jectuml that tho wife 
surviving will'not bo bound (s); except, porliaps, in cases 


(s) UchiMon T. WMiexiffhU 8 
*N. a 82 ; 21 D«t. 214 s 6 DeO. 
a O. TS5« So* And oomptra Sander 
V. Sa^ffer, I* B. 17 Bq* 470, a oAto 
nndw the IaW A«k: mail ride 

* (m) MStard v« Ilitnetf, S3 BeAT. 
2S71 10 Jw. N. & 1107. 

{h) 860 1 Kpa Httb. a WUc^ I 7 
Jpc. 178} 1 Ksitcft m Ateneta* 
844 1 WiUiAmc’ BxMvton, 082. BaI 
If h* dt^QM Af tb4Q ^ «Q1 tbi 
wlfd'i Hehi hf ■ Ai i im i hlp wfll zwi 
bo dafeAtoA Purtoa pa.Abrinola 
848 ; nor, It woold.SMB, If bo aoH« 
tlboai, mertias oqultr of 


rodaoqitinB to binwolf, nnluis there io 
NofDoUdnf in tho fim nf tho deed 
vhkh robote ike orOhutfr l«omunp> 
UoB thAt h »M iBlAdcvl onlj M A 
oocuritr: BOO And coudder Cforh v. 
Bmrtfk, 2 GoU. 221; Aftd hoq Pi^foU y, 
Piyott, K.. K 4 Bq. 649. 

(r) Eleo the query of V. • C. K. 
BraoA, id Chris v. 2 Coll 220. 

(d) Boo .SStfid r. CVwpS, 2 Bq. Ca. 
Ab. 87, 180 ; And I,ord 
OAcki la i>nH« t. IhUton, 0 Vba. 
$941 And too WflllAmi on Biceotofo, 
P.6SA 

M Ass Aofyit V. 5 

Myl a a 97» A V. IVitthHi, 7 
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Ch^^Vin* wbere the cmtimct in rahsUnce, Ikougli not in form^ 
^ 1>Un oompietod, as where the purchaser has been let into 
poaBeaidon. 

liie Married Women's Property Act» 1870 (/), docs not 
appear to have Affbek<l thu marital rights of a husband over 
chattels real belonging to bis wife at the date of the marriage, 
or wliich she ae<}oire8. daring the eorertore, otherwise Uian 
under an intestacy: but the 7th Section provides that 
personal property (which term, it is conceived, includes 
leaseholds), to which a wonuin married since the passing of 
the Act (fli), Wcom»« imtitlecl during the coverture, kIisII 
Wlong U) her fur hvv iiso. 


AinpptoUi 

loafling W 
vIIh. 


WtuHv a lUAiTim] woman is a proprietor of rcKlecmed land 
tax, and )u*r ]ius)>and piYicuros the marriage to lie I'ogistcml 
at ilm lAnd-tax juiisnant to the 88'Cloo. HI. c. C<K 

K TH, ho llioivby ac(|uiivA an alstoliiU^ l>ower of disposition 
over it (A): Init it is cunctuvcsl that bo could not bind tbo 
wife's right by a men: contract: and oven if ho mortgage 
the land tax, resetting the e^juity of redemption to himself, 
this will not defiat her right by surNnvorsbip (i). 


WbftWwlIt 
' SMJ •Aopi 
bff httmoU'f 
ocniftei. 


In one case Qc) a rjaestion anise, hut was not decided, aa 
to whether the wife surviving may a<1opt her huslwul’n 
contract for sale of her real estate. 


V«aacr> 

ocatnict 

cumoifae 

oaforood 

luidir t"i 


And the voiulor's continct will, of course, not ho onforcctl 
ngiunst persons claiming under a prior title which ho himself 
could not havo displaced by a conveyanoe; e. p., a dowress 
under the old law* (0* or a wife seised of an estate oi inherit 
tanco: nor will the contract of a tenant for life be enfoi'ced 
against the tniMtocs of the reversion who are empowered but 
decline to sell at Ids request (m). 


Jur. ssr: .t46jr t. AM 0 , 1 Cult MS* 

JtSS i AVirmiMu v. /VMtvrfoif, 1 Dt (Q ihid, 
fl. k K S44 ] Wkifth v« Hetunny, S tb Jfum fk rt 0 ▼. //(offit, Jaa 7a 
I'h. 7SU (7) Bot aM WSmik r. ITWurMi, S 

(/) SO A S4 Vli*t f. sa Jar. K. a $10, MjwO, p. 274. 

(p) f, a Sih AnfMt, 1S70. (») TVwM t. /Map, I Kt. 720. 

r. 7* It 4 Kq. 
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thv eunbaai t^r piircliMO will be enfurcud aguust tlie 
purclia.scr Uiiivtelf, hw committeoa in lunftQ* (h), ud reft! and 
perMnnnl n^prr^nt&tivOK. If Iio lKM?omo bank nipt, his tnistcc 
under the n>ocnt Act has (am the AKkignoes under the old law 
liAi!) the option of abandoning the contract ov of completing 
it, (pajdng of <^nrsc, tlio entire amount duo for puroliaae* 
money); ami tiio vcn<)or may, by application in writing, 
compel the trustee to mako his election witlim the time 
prescribed by the Act (o). It is, however, conceived, that 
if, as might sometimes happen, (c. g., in the case of house 
property destroyed by fire after the contract,) the vendor 
wora willing to convey tlie entato and to prove under the 
ItankrtipUy for tiie pui'chaso-iuoney, ho would have a right 
to do MO. Whero tho purcliaser, having paid ])aii of the 
2 >urchaMe*monoy, hecaoio insolvent, and his nssigueoN, up<Ai 
a hill ix'ing filed agaiiiMt tlioin disclaimed, tlie (Vuiii dechnvd 
the mpmsentatives of tho vendor alwlutoly entitles 1 b) tho 


A married woman's sopArato estate may 1)C liable nmler 
li<*r contiuct for purchat^ ( 7 ); but the vendor's suit must 1 k> 
dirooted specifically Against such separate estAte, and sliould 
}iut KtH'k a decree against her personally (j). ^M 1 ot 1 ler the* 
same ivlief would be afTonleil in tlio case of her parol 
contiAct followed W part performance Heems to lx Homo- 


what doubtful (a). 

(h) Rhelf. on bua. 564 ; ttog. S06; 
nnd rnle M/ml. 

(0) 8m 32 a U Vkt, e, 71, m, 23, 
24; tod li lo okoUoa uaikr tOe 
former Isv, Me 12 A 73 Met, a 106, 
a 146. £* parU nWjr, 1 Toah. 
N. R 5$; aad ms f mrtber M to eleo- 
ikm and dienlatawr, ei^N, pp. $4,253. 

(yi) OahrtH t. SiHfffU, 6 ttn. 27. 

(9) Bm iTMoM % Ttnmit I Bie. 
C. C. 16; 1 Wh. a T. L. 0. 4ta odk. 
p. 4S1, ead OMM dted la aoi aoM. 

O') Pnneii ?. 1 MidA 

233 2 eud eee Mwnif r, AHm, 4 
Sim. 32 1 Oral v. XXrffMin, Cr. A 
r< 43} v< JraddU<r, 12 


402. V..(V K.; 16 Him. 192; 

V. /madww, 2 T)e O. A 8. 661 $ re- 
vented ea other gmiedis 16 Jar. 607; 
IhKtiilff r. Id. A 0< t PI. 

1,12; Oimi r. //eeure, 3 Btee. A G. 
378; J/9!fha v. 2 Ha. 773. 

(i) Bot aee I'anffha^ r, VwUr* 
9ttr/eA, 2 Drew. 131 Hw predee 
extaot to vUdi Uie Mperate eetate of 
a married woomi^ 1e liable for ber 
gmMval penootl eagaaMDeati, msM 
•ttn be r^atdad ae ueettle^ In a 
late OMt bdore the Coat of Ap^ieal, 
it was UId down that when a aais^ 
rM wona baring Mpaiate eMaM, 
aad Uriag apart fr«m ber hnebaod, 

rr2 


cwxvm 

Beet 1 

PurcktMrV 
rrmtraet viU 
be eoforved 
egalaet bitn- 
•elf aad bU 
reptMeaU* 
Uvea 


Afahiit 
«epera(e 
eetate of 
uiarrieit 
««naa. 



AS. TO Snscmc PEBTORICANCB. 


1004 

(4) At to the parties to the 

A« In goncnl, it is only necosaary to make those peraoi^ 

tu tb« fnik parties to a suit for spociflc performance who were parties to 

oaiil>ic*ji (kbCi, tbo Cmai will bupaU wotd% 4 mirfed woman, baving 
to bor an intcatka to 4oal with bor Mparate pvoparty» ealori Intn a peon- 
Mpanto citato, onloa the coetravj nlarp oagagw&aab wbotbor by order* 
bo oloarij proTod (/odiim v. (Wf^ tag fooda or ottowlM, which, If aho 
ffktr, 501* J. CIl 998 ; 9 Do 0. ?. It wero a femo wouldcowtitQtoher 
Ja 494 , whan aU tho oarlier cMoo a dabior, a&d fai ontariDg Into nch 
are dtod aiul veiy fally iwrlowod; engagemoBt oho porporta to oontraot, 
■M too IBnr^ifard. ▼. WonlJfg^ 9 Jar. not for boo. boibiAd, Imt for boroelf, 
K. 8.888); aad Lonl Joatico Tmcr, and on tho ofodll of bar itparato 
though Ke carofulljr abatalnoil from odato, and It waa ao latoodod by her 
aaylDg that tho aepante ntato wobM aad ao tmdantood by tho ponoa 
in all caaea bo liotmd by a niuro with whcnn i£o la eoniracting, that 
goDcnd cngagonwat, appoan to have ooMtilutoa an oUlgmdon fer which 
eooaUerod that adther un priodpla tho ponua with whom ihe contraota 
nor acoonllng to Uio veif^t of aotho* baa tho right to make hor aoparato 
rlty la than any aound diatincUon, aa citato Uablo; anltho qaasUen whether 
rogarda tho liaUlity of tfae aopaiato the obUgadofl wai contractMl in tbli 
eetato, between epecUlty aad ilDiplo nanaar unut depend upon the faota 
contract d«bta, or between dmplo aaddrcvmataaoeiof oach caai.*^ (/Vr 
contimet dobta of different dvwHjv VXJ. Kiadonloy, Jn MaUhett^ 
tioiui (aea jodgmeat). la a latw wtn^t mar, Ib R 8 Kq. 781, when a 
eaao tho Boundnaaa of thla view waa manted woman waa kdd to have con* 
qnMtkned by Lord ItomfUy, wbo tractod for tbo pntnbMO of aharoa out 
bold that tho aapanto ntate of a of bar aoparate oatat^ and wia plaoeil 
mairled woman b not Haldo after her on tba Uet of eoatHboteHoa). l%o 
death to aatla^ her yenenJ engagv* 19th eeotlon of tho Married Womon'e 
monte. (MfiMork v. /dattorit, L. R Pre^erty Act, 1870 (88 k 84 Vbt 
8 £<|. 189, AZkfl caaea dted; and aoe 0 . 98^, exampted a boabaad frtfn all 
and oonidder jDi%meni; aao too UabiUty in roapoet of hb wUa'a debte 
r«J«y4fra v. readcraftpri, 9 Drew, eontractod before tho marriagOj If 
168 2 ilMnjf V. Vften, 98 Bcav. SCI.) inch marriage were mbeoquo&t to the 
Whore the mankil woman oapremly Aet: but thb iMtlon waa r^waled 
charge! her aeparate ectate, er whoe . by tba 87 ft 16 Viot, a 80, wUeh in 
aho enten into a bond or covenant effaot make! the koaband Uable for 
which can only bo aadafiod oat of her hb wife'i aato*aiqidid dobti io the 
aoparate cetate, thcro b an Intention extent of tbo amoti wblcft ha ceodvoe 
cxineaaul, or to be reeeonahfy pro* with ber. Tbo fenner el dtoee Sta* 
•uAei], that abe intended to Und her teteehae greatly enky^ the opacity 
ectate (aeo TwIM v. 4 ef * married wooia to ae(|nta% and 

Deav. 819); bat where abe oonttedi hw rigbte over, pwaonil propce ^ : 

* a more gveeral engagement, aet par- bdt It do« not attempt to define ^ 
pttftlng i 9 bind ber aoparate eetate, Umlta of tho ffaUky of b« aoparate 
tho qaeriinn wbothor aho Intended to e rtet ateanfiro f bf general pomon^ 
.Upd tbo oteaU b mere matter ol ingagoMte- Boo on thb poini 
loferenooy to bo gathered from ad the itilntff ?« L. R 10 Bq» 

eiftunwtanooi nf the cow. In other 88. 
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the contract (f). For instance, purchaser cannot join as 
co-defendants the receivera or stewards of the owners of the 
estate, although they^ are in that capacity possessed of the 
tiUe deeds, delireiy of which is sought hy the suit («) \ nor, 
it would seem, the wife of the vendor who lias possessed 
herself of the deeds (js); nor a mortgagor, whose mortgagee, 
or mortgagee's trustee, has entered into the contract under a 
mortgage power of or trust for sale (jf); nor, upon a sale by 
a mortgagor, the mortgagee, nor any person intereHtod in Uio 
oc]tiity of redemption (s); nor a person who has joined the 
vendor in the sale in respect of other prox>eiiy, under 
coniUtions, as to laying out roods, &c., affecting the whole 
estate (ff)i nor, as a general iiUc, any person upon the 
ground of bis claiming any adverse uitcrcst which was 
vested in him prior to the contract (b). 


XVIII, 



T$fth9to 

oaeWiolm, 

Iftgtnenl, 

tdob9 


OAODot y4rt 
Si o^dafo&« 
dint, nodmt 
OTftSMd. 

Or parte 
olilmififf 
adreniia* 
ttfwti prior 
to the ooft« 
trioi 


ISoT nocil a strangei' to a contiact bo made a party to a suit 
on tlie ground of his being inteicstod in the contract, or 
bound to concur in the conveyance; as whcic, on tlio salo in 
two lots of leaseholds held under an entuv icnt, it wu 
stipulated tliat the purchaser of each lot should bo a paity 
to the assignment of the otlior lot, for tlio purpose of entering 
into the covenants by way of indemnity usual in such eases, 
it was bold, that tlie purchaser of lot 2 was not a ncccsB^ 
party to the vendor's hill for specific performance of the 
purchase of lot 1 (c): so, where a landowner agreed to sell 
land to a nul^y company, and to buy up his tenant's 
interest, it was held that the tenant was not a necossiuy 
party to the vendor's bill for specific po^ormanco and to 


Perm 
inWrctedls 
C(>titroot, 
MdbooAdto 
folD in OM- 
v«rMoe, bo4 
s nUffiiMiiy 


(t) IloOUt Jm. 75 s 

nW V. T^nUki 4 h 0. 4M ste 
•00 Lakinff ▼. WUnpri ^4 Boor. 548, 
(«) 5ry<tfiaR» v: vstmm, s v«i, 
14a 

(•) ifvtei lO Jv. 

408, y.,0. & 115 im. 

(s) Ohf iSTm 14^ 

B. j Cirtbf V. Jftijwv'oii* Mi','" . 

(I) iHibr T. AmA, • ^ * e. 
«tl L»ii0% tiEUv.SU , 

Bm Md wwite ifert JmM Jt 


T. A'isn, 1 H. & U. IfO; 

% Butwut%, 14. B, 9 Bq,' 165, cmo U 

wukhfnnibMstTi 

(it) pMMci V. Pmm, 11 BoftV. m 
p; 859. 

(5) Mtero V. Ifoneoodt a S«» 
144; Ptbt ▼, Diutcemhe^ 7 | 

8 na OttUU v» ZToart, 

1 CoO. 887 1 sad m m Co mnldlRri* 
esniMi, /sAM T. Ifosr^, 9 !>• O* 

a a 711, sad ote ^4*^ 

td Mma f, Xsi^i 5 ten 18a 
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Chap. XVin. 
Swii 4a 


iiMitiBin by tlio company (tl). Bui in a suit not 

merely for Hpccific porformance Imt also for recovery of the 
possession» the paiiy actually in possensiou, although no 
pm*ty to the contiact, may properly be made a defendant (e). 
Ho too, a stranger to tl)c contract may, by intcnuoddllng in 
it»—as, e. y., by clauuing an interest in the purchase-money 
—make himself a proper party to a suit for specific 
perfonnaucc (/), 


SsviBf 


or no rigbti^ 
ouaot p4n 
ibo voMor 


tni( Buj Iw 
hhkIc Mm* 


Persons having lights adverse to, or inoonaistent with, 
those of the vendor, or having no rights in the subject- 
matter of the suit, ought not to be joined with him as co- 
]>laintlfik (y ): and if, beuig in&nts, they were so joined in 
respect of adverse or inconsistent rights, the Court ivoulrl, 
i)oforo tlie 13 & 10 Viet c. 80 (A), have refused to make a 
demw, oven by consent («): nor, as a gonciid nile, can 
{mties claiming snob rights be made defendants to the puv- 
cliaHcr’s bill (1*): but they may, it would appeal*, (and this 
seems to fonn an exception ftom tlio above general rule,) \k 
inade defendants to tlio vendor's biU (/): and the Court has, 
by eousen/, made a decree in a suit for specific performance 
by several purcliaserH at the same sale (m). 


JltjUiitc* V. Gntii Uca^ni /I 
to Sho. S14, 

{<) BI^P 4 r. 

l/antt If, Ct, 1 a K. 6 ]fic|. 17 ; m to 
makhij^ pervocw who «re nut pvtlw 
to ft tiontrftot defenlftaita in ft writ tu 
rMdzu] it, Me Abenm^y /rottiecrka 

T. WIckvt, L. B. 4 ci. Ap. 101. 

(/) ir<e< MiJhml it Ck v. Aum, 
U. a SL 17a 

{^) Um Fo/kam T. MKhfiAg, 1 

U. J«.C/70S| t. Platt, 11 

Beftv. SOS: bat am now to nk- 
Joiadcr at pUbrtia, IS a 16 Vkt, 
AS6,a4S. 

(A) See Moi 46, end Mofgia*e 
CbvMtfj AoSs S07, end eewe 
iheve cHed* 

^ (0 See U W V. mitf, 4 H;l a c. 
4ia 

(S) rvchf t. S MyL k C« 


6S; Ik //c^lee r. Mtmrjf, 1a li. ^ 
CTK A{w 164,170) bni eec end oon. 
Older Wrat JVutferd A Cb. v. 
nU aaprd, end V.-C.'W(iedb ooni. 
meeti oa Tbeler r. PuwP; end mu 
Valiag v» W ki m p ar, S6 Beer. C6S, 
where tbe tneteei d ft prior rotuatvy 
eettlemenifaj the reDdor were brought 
befbn the Ceort by t]»e parnbeeur, 
eeaUeg yeoiSc pdormaaoe ; end mx 
A stirid ?. Mman, B. S Sq. m j 
Ilea. Cb. Pr. m. 

(0 Bee Oelr, oa Pert 329; PrsNi 
v. /e(6eow| S Bta. S17) Asiidere t, 
Jtrdlenit t CeOL 668; and Me 
Tsagdak\mirit ee to the jodg- 
OMSt cteAtom, h JM Utpk ▼. lard 
iMHftee, 11 B«v. 474. 

(«) Jlaffn^ra t. 10 Ha 

Apl^. 66, 
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However, where, at a sale by auction, it waa arranged that 
a portion of lot A. d)ouM he sold as part of lot B., it was on 
a hill being filed by tho pnrehaaer of lot A. for epecifie 
])Oifoiiuance according to the pai*ticular8, held, Uiat the pnr- 
chaaei'H of lot B. were nccoHsary partioH: upon the special 
ground that the vendor on^il not to )*cniHin cx^MMod to 
another auit by the purchaser of lot B. fur H]^)ccilic per* 
fuiinance according to the arrangement at the sale (n). 


Ch^XVUI. 
Boci» 4 . • 

Vntthmr 
tif OM lui 
vbn tmm- 
mryntiyU* 
lull u 

o! MMih«r lui. 


Tf the contiact wore entere«1 int4» by an agent, and were Agcni tau^t 
tmder Meal, the otlior jmiy may iiiKiKt ii^xni the ngeiit l)cing 
included in any euit for apcciHc poiforinancc by tlic pruicipal: 
iniMmuc]i aa tho iKtiuimaucc of il)c covenant witli tlio 
prmcii)al Nvould bo no defence to au action at Ia\v by the 
agent (u). 


(lencially, huwe^'er, the contract jm not under seal; but, lo b« 
wen then, if the agency he not ap|)aitmt on the contract, tho 
nominal ointractor should (unlenn Die plaintifl* can pixive 
tlie agency,) be made a l^arty to the nuit, as a defendant (ji), 
in Older to hind hU apparent intorcet (7): and, although on 
action at I^w might in eucli a case be maiataiueil by either 
agent or priueipal, if a hill he lilc<1 the [larticH licncficially 
iutercated in tlic contract must he parties to tlic suit(r). So, /UcUgoccr, 
un auctioneer is sometimes made a co-plaintilT witli tho w^i^o 
> undor, vtpon the ground Cither of his liaving au iuteivst in 
the coutiact, or of bis liahJlity to an action for ttic dejxwit (n). 

But, if the agent has or claims no interest in tlic contract or wLiu 


(«) V. Pr^fikiin, 1 Y. 0 , C. 
Vf 0. SSa In gnenJ, purohniwn 
uf different loti» ounot bo juinod m 
w<a«te4Untai: ffayncr /Kf/sa, 2 
BKA irr; Jh 90 h» V. Zord fTivV 
wrik, 1 Mrid. 86. 

(o)Hm^Coa»y. (Ma t Vm 861 

T. iW|f, 8 ^sa 4 W. 886. 

(ji) Hoc tmd^m Ptdkm 
1 R Ib a 708| CM* 
€kk V, Ar«{citi 8 Ha. 188» 

(f) Dan. Cb. P« -m ) fV|4r t. 


MmoHf 4 H 3 I. 4 C. 131; aiir( geu 
KMwik V. 1 Cdl 217,818, 

vkeru It wafl tikat an migbl 
ic4n ■e co>plaIntIff. 

(r) ffmafl v. Jfftnmft 2 Yuo. 487 | 
tSi word! **1014'’ and “entmei’* in 
Kim 10 and 11, ihoold ivldentlj bo 
traoyod. « 

<i) Um Dan. Cb. P. 101,108, i07 j 
md ftttiv, aa W tba do^i; tUk 
nfrk^ 
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Cby yviU, ^.^^bjecb-matter t3iereo( ud is tmder no UaUIity in 
— respect of the contract^ be is an improper party* to the 
vuit (Q; and it seoms probable that he ought not, at least tm 
a defendant, to be made a party in respect of his supposed 
liability to pay damages or restore the deposit (a). 


If Uio vendor die before complotion, his personal repro^ 
«)») Hun eentatives, as being entitled to Uio purchase^moncy, are 

/uris tlio proper plaintiflk If the personal estate 


M4«ao 


fmtk 


H«lr,wb«n 




has been vested in trustees under an order of the Court, and 
.a bill is fjle<l by such tiiistocs, the personal representative 
is still a necessary paiiy (x ); and unless the plaintiffs have 
power to convey tho vendor’s interest in Ae estate (y), the 
person in whom the same is vested, or who has power to 
convey it, must also bo made a paiiy (a): but if there are 
devisees, or if tlic executors ain empowered to soil, tho heir 
is said to bo an unncccssaiy paiiy as tho purchaser Las 
no right to insist on proof of tho will against tho heir {&); 
or to roquii'e his concuiTcnco (r) \ unless, it is eonoeived, 
tlioro is reasonable ground for disputing the validity of the 
will. In one case, although special circumstancea, tending 
to impeach tho validity of the will, wore held to entitle tho 
purcliascr, the defendant, to have it proved against the hoir, 
it does not appear to have been considered that tho hoir 
should have been made a party; but* tho cause stood over 


' (0 T. 4 

ItoA. SSfi, S40; Klmjtlcif r. Yitmngf 
c4(«d 1>A& Ch. P. 193. 

(«) 8o6 Kendall t, Jitekett, 2 Bk 
a M. 90| Soiiuagrif ▼. /vMi, 6 UjL 
a C. t, 4. 

(«) 8m CVre T. Cbti, 2 Y. a C. 
C. C. 130,133. 

(jf) /. Sy ih« tfiato, whether Icgel 
er nuf^y eqeSUfale, iriiich tho TeaSor 
hold nhioot to tho contmS; eee 

JickerU Y. 1 Ho. 547. 

(s) Bo6cr<t T. Marrkmt, 1 547. 

8co Citv. <m Per. 327. Seo, 
BOW. GommI OH«te, yU. 1, m to tho 
hHr MBg oa BitfurwMiry luriy to s 
islt reUitpf W Uu dori wd laad. 


(5) Odtm r, Wibpjs 3 P. Wmi. 

102 i Iftlhmf V. LUxmUfftf Sog. 
430; aod iM iferHeMi t. JhiclU, 10 
Vet. 573 1 1f«i(fo0r.iVtBm,l73MT. 
150 : eee r. Lord 
KeXins3I>oa.Kaa.817j5H.L* 
Ck 2; Bofm t. Otlfiovffkf 1 S. a*«J« 
124 I 5 B. U Cs. t i CWrdrh y. 
Mode^ 0 Ha. 138; L9vtU % Lo9tU, 3 
K. a Jo. 1| Aod St to bow tht 
ol the hdr to SB Ivot (ItruoWt td 
mn BAj be bat, sm ITQKmu . y» 
IfiffMM, 0 Jw, IT. & 1257 1 aeo, toe, 
Y. Sk9de$t 33 BaAv. Sia 
(dir(WMv.arver^SK.aja. 
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that the vender* loight file a bill against him to Mabliab 
tho will (J). If the yendor have devised ihe estate in striet 
8etUoinont> the tmsteea, the persons (if any) in whom the 
first ofitata of inheritance is vested (e), and the intermediate 
tenants for lift (/), and the owners (if ascevtained) of any 
intermediate contingent or cxeeutoiy estates (y), most ho 
made parties. 

So» tho personal representatives of tho vendor, and tiie 
pcisons who have power to convey his cstaUs aiv tho proper 
parties to a puieha8er!b bill (A). 





So, if tiie vendor have, by act infer tu<os, assigned his 
inteiH^t under the contiact, ho, or if lie he <lcad, his pcmonal 
ropi'csentative, must ho a yaxty to tlin amignc^e'H bill as 
defendant; or, if aucli interest .ho recoveiahlu (U lA(n\ either 
as defendant or as co-^fiaintifT (/). So, if subsoqtieutly to 
the contract tho vendor have aliened or incuinhoiod tho 
ostatos contracted for, the weight of autiiority seems to 
show that tho alienees or incumhmncms, if they took witii 
notice of the contract may he made defendants to the 
purchaser's bill {h). 


AMmEongt 
veador'e 
inienrt by 
Hi inter ntoi 
—who, pro|Mr 
pMHot to nli 
■galMi or by, 
puohaMr. 


When tho estate is vested in tinstccs in trust to sell and Ctetnie^^ 
pay tho proceeds to specified persons with ix>wcr to givo minuinwig- 
roceiptN, the oestuU qiis (rwtt are not uecossajy parties to 
tho suit (^). By. the 30th Order of August lb4fl, it was 


(<0 Onre y, B<utArd, 9 VL 019 1 
th« hdr ftpprtn to b»v« bon oude n 
doCndnt in OoHoh ffiTm, 8 P> 
'Won 193; nd •HaowHiopnrkg 
n wOt in obbom tan, 80 A 81 Viet 
e.7r,n 6], 98,84. 

(#) JfofkiM, i Atk. 

500. 

{/) <S^ y, duefooUt 1 Dow. 18, 
.81. • 

(y) Dn. Ch. P. 881,88% i5t 
W 8m C«lv. n Pm 887. 

(i) 8 m Mta T< jrCMp, 1 

fi.L.ar08,7l8|])iA Oh. P.887; 
Xyn T. Andem^i't iieiu» 1711 nnd 

8M 5Ha 


Bnv. 

(k) Sm AfJirVi V. /fori’m, H Vof. 
849 ; Jickfif v. it 887 $ 

y. 1 C(8L 828 ; OMHt 

▼. //oerr, ih. Hi; Ptextr *. 

6 Un. 1 1 Den. Ch. P. 883; HAate ▼« 
nadTey, 1 Szkl A O. S87; but mv 
aaM, CrUt v. Tkodey^ 1 Coll 283 ; 
le¥tf ▼. //lY/Sf 8 Do O. a /o. 110; 

4 JjB. N. & nCS; Calv. on Put 
888; Dn. Fr. 885. 

(0 V. IhiAm of 

tad, 3 Vm. 833; IMe v. I/mi 
A4^,S ICidd. 887; Pette r. 7%oem « 
Ifnten Oih, 15 Jttr. 1001, P. 
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provided that ia all siut^ conceinmg real eatato veated in 
trosteea hy deviae, eueh tmsteee, if competent to aell and to 
give a diecharge for the purchase^money, should i*opreaent 


their ce^ttuin qiie ituist in the same way as executon or 
adminiatratoft, in suits coneenuDg personal estate, repi'escnt 
the parties beneficially interested ; and in such cases, it was 


unnecessary to bring the ccsfteiA qtte befoiu the Court; 
but this proviKion was only applicable to casee where the 
trustees had tlic Ic^I estate (w), and derived their title 


under a deviw. This Order >vas abro^te<l by the Consoli¬ 
dated Orders (ii), bavmg been rendered unuecessaiy by the 
15 & 16 l^tct. e. 86, wliicb provides (o) that in all cases 
conceiniug real or i^ixoiial estate which is vested in trustei's 
under a will, iiettlciiicnt, or otherwise, tlio tiustccs shall 


lupiosent tlicir cento in que tfunt, and the latter need not be 
brought buforo the Court. It has boon lield* that oxocuIoi'n 
with an express power of sale arc trustees within the 
meaning of the Act (^>). By tlio iiiles of Proceduio under the 
Rtikiwi<l«r Judicature Act, 1873, («/), trustees, executors and adiuinis- 
tratoi's, may sue and bo sued on behalf of or as roprosontii^ 
tbo property or estate of which tlioy arc trustees or I'cprc- 
sentatives, without joining any parties beneficially interested 
ill the tnist or estate; and are to bo considered as ropre- 
sontiiig such parties in the action: but tbe Court or a Judge 
may at any stage of the pix)ccedingH order any of such 
parties to be made iiarties to tlio action, either in additiou 
to or in lion of tiio previously existing parties thereto. 




cntitlad 
to ne T«idor, 
tadwhQ 


pniMT 

p MifaitO 

iah» 


If the pmidiascr die bcfui'c completion, hb heir or dovisccj 
(if tlic estate be one of inliciitanco,) b the party entitled to 
sue for specific pcifonuancc, making the porsonid luprosent- 
atives ixvriies, if he seek payment of tiie purdiase-money 

(•) Tamer t, iZiitJ, 12 Bua 414. (Smm, irbcrs ihi powsr mlU U 

(k) PmL (Met, t, 1« impUal; MVm v. Stanamd, S W. B. 

(9) Sm Mct 42, r. 0. TUfteoftci. 070; boi m m 92 a SS VIoV o. IS, 
lo^ li t ntnapecUn; aoe Feaitr v» a 14 
Bafidtmj 0 Ka. 79. 8w nk 141 sad ios gwmJly 

(p) Acs V. ffarOin^m, S W. n. u to faHJea mfet 9 io 17 la tlio 
Wi SmitAr. Andnae, I W;IL 899. acMsfe to tbe A«k 
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out of the personal estate (r): so, on a UU filed \sy the 
vendor, the heir or devisee of the purchaser iA«a neceesaiy 
party to the suit (s): so, if the lull he filed against Uio heir 
or devisee of the purchaser, the personal representatives 
must Ijo mado parties, because the purchasc^tnonoy is 
primarily payable out of tiro personal estate (<). 


cwxvill 

BMi 4. 


Or to nH 
bj vaador, 



If the purchaser has aasignod the benotit of tI)o contract, 
the suit against the vendor for sperifie performance should, 
it would seem, be by the assignee (it), maVing purchaser 
a defendant If, however, the purchaser merely enter into 
on ordinary agtncment for a sub-Nalo, Qgii}euig himself to 
convoy the estate, and not iliat tlie original vendor shall 
convey it, the suh-purcliascr is not, in gatoiul, a necessary 
or p)*opor party to a suit for Uic x>crfonnancc of the original 
contact (r). 

And yy\mx> the purchasers assignee lian U^cn oeciptcd iu 
his place by the vendor, the original ]mi*c]iaHur Hhould not 
bo made a party to tlio vendor’s suit (y). 

By die 44th section of the 1 >5 k 10 Viet c. bO, where, in 
any suit or other proceeding, it api)eam tliat any deceased 
person, who was interested in tiie matterH in question, lias 
no legal peisonal roprcsentatlve, the C^urt may eitlior pro¬ 
ceed iu the absence of such a ropnmentativu, oi* may aiipoint 
ail administrator ud Htfnu Tims, wlierc iu a suit by a 
lessor for specific performance of an agtiK^nient for a lease. 


AlldMioa of 

Ut wiit hf 
tekiiU4tfiv9i 
^srlio }ffop«r 
psrtUi to tsh, 
vj Of 
vndoTi 


not to bo 
bk 

iMri^oobw 
bwniMO^U 
hj wkde*. 


Ansdiiil* 
■fetrstor ttf 
lUtn^ vhoQ 
may be 
Mpolbtsd by 
tM Oout 


(r) JttijoMt V. hfonhf 10 Vea» 09r \ 
V. Il^rropy 10 Ym, 4561 
riSe iHprt, p, 005 $ bat OiO nov 00 k 
31 Vkt a Oa 

(#) 70«hmm4 t, CkuquncifM, 0 
VfL ISO. 

(i) Du. ck Pr. art 

(») 8m Maim 1 

B. L. G. 701, 717 j MrM t. Mtf, 
11 Bear. 500 { bat lie IfttAotpi v. 

Cob OOOj JIfedUy t, /wfrr- 
ffkb, 11 Jar. 607. 

(4) Hoe Aaovh V, 4 Boh. 


37i s V. 0 Ho. 168; 

lee, 4 CM of Kpcvkl drcaujiteuoiH, 
So9tk h\ F, Ck V. K*ntt, 10 Hi. 1»; 
au«l conporo ^utpidk v. Unlma^, 
L. B. 6 E<|. 1C5; ^l/enmttn Comjawp 
*T« inViKvii^ 7«. It. 4 Cb. Ap. 101 1 and 
AM KqU 17 Cha new Ruki of 
Froeadiuv. • 

(g)//uidiM V. 1 llw. iTt 

i/m r. Uttr. 6 y. a a loi i mo 

/Tcn^scjr V. A/’nim/ci, 18 8tu. 

8 i 81 «ttf s V. AMcr, 5 Dv U. M. It 
0»5dA 
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QQd of tlio defendante died, after the filing of the tall, 
■ lAtestate aq^ insoWent, and hia next of kin refused to take 

^out administration, Uie Court appointed an administrator 
ad (#). 


At tp ^ uiL (S.) to the Bill or UtatemeiU of CimvplaiM. 

SuJi wM/f now 
bo OMQ* 

A suit for specific i)orformanoo must hitherto have boon 
cotnmoDcod by bill or (urborc tho purchase-money docs 
not exceed 30(V.) by plaint undor the County Courts 
Equitable Jurisdiction Act («); but whon tho Judicature 
Act, 1873, comes into operation, as it probably will have 
done bcfoio these remarks arc published, the suit or action, 
as it mil then be termed, ^vill be conunencod in the High 
Court of Justice, by a writ of summons, witli a statemeat 
ondoisod upon it of the nature of the claim made, or of 
tlio relief roquu^ed (b); and tho plaintiff wi&in the time 
and in the manner proscribed by Rules of Court is to 
file and deliver to tho defendant after his appearance, a 
atatoment of his complaint and of tho relief or remedy 
« whidi ho claims, unless tho defendant at the time of his 
appoaianco states that he docs not reejuiro such a state¬ 
ment ((). It is conceived that in suits for specilio 
performance, such a statement will seldom bo dispensed 
with; and as tho forn\ of it will differ only in name 
. from a bill in Chancery, the genoral rules ctf pleading wiU 
remain unaltereA According to the present practice the 
mode of procedure is tiic same, whether the amt be in 
Chancery or in the County Couii; and, exoept where 
otiiorwise noticed, tho following remarks are applicable 
to cases falling under either jurisdiction (d), 

4 t 

AmUM' It has boon held that if the lull state that the agreement 

M v« Lhfd, 2 Jur. K. 8. 1, 1 . 1* 

171 1 sad for am «ate iAk mcUob, (t) Bw Bake cl Frocstos,^ % 

MBokza 

(•) as a 89 VM a ee, i» 3| Qtdur As to lAkb rta f 104, a a 
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was in wriUn^ it need not aUego ngnatnro (e) r nor that Ck^^XYiiL 
it was dolj stamps (/). But the more all^tion of aa ^ 

agreeioent, without any statement that it was in writing, 
is notiling xoore than an allegation of a verbal agreement; 
and, unless from the other averments in the ploailinga a 
written agroemont must necessarily be presumed, the bill 
is demurrable (j). 


Whore letters are roliwl upon, they may bo statwl in tbo 
bill, cither as constituting tho agreement, or as evidence of to« 
a parol agreement; in tho latter ense, it will bo necessary - 
to prove other matter sufficient to take the case out of tho 
Statute (h). 


As a general nilo, tho bill need not ntate inferoneos 
or results of law arising from tho facbi alleged. It hss, 
however, boon hold ^at a vendor meaning to I'cly on tho 
purcliaser*s waiver of his prim4 /ucie right to a mai'kctablc 
tiilo, must allege or chatgo micli waiver; and that it is 
not sufficient to allege facts which, if provod, would bo 
evidence of it (i). But, on tiio oUier hand, it is improper 
to intiXKluce general charges ov aveniicntH of waiver, &c., 
unsupportod by a staioment of tho particular facta. Tho 
party ought so to frame his case upon tho record, that 
tho Court can fiurly sec what tlio case is wliich is to bo 
relied on {k ); but ho should do so without unnecessary 
prolixity ({). 


XafemoiSoC 
Uv, who^irr 

•UU4« 

WUtw 
ndl«d ott 
should bo 
sU^: 
tad /sots 
Snpportlltf it 
ihmildbs 
stotod. 


It has been held that a bill which shows that a sporifiod Oairtoa to 
oensent is requisite to enable tiio plaintifT to perform the sUe rmni 


(s) iNtt IZoftim, 1 a. a & 549; 17; SHimff ▼. irDown, 8 Do <1. A 

PM r. /rstoUmn, X 559; a 855. 

Bar^ieortk r, 4 Dtov. !• (0 €firt Bwtmomt, 1 De O. 4 

(/) Dsa Ch> Fr. 541. a 597; and (h$t^ y. .Atulvn, 8 

to) £^mrik % 4 Dvov. 1, Do O. A a 55), rovenod oa other 

11S and m itoU^iv Wffhtt, 9 pdnto, 15 Jur. 507. ^ 

Bro. 0. 0. 40J t DttuCh. Rr. 540; (d) Seo HuMter ?. Ihnkf, 4 Ha 

bat aaa ^wt4w t. MsMM; 5 Yea 4Sa 

54l| RiM T. HSeeisl a A a 544 (/) 8oeBnli 15of thoaevBnkpof 

(4) 8eo Biprt r. AMeSffy, 5 Hadd Proeodmo* 
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Ud hama* 
t«rtaL 

Mtnol ii 

thapar- 
temma of 
tbaaoadftkn 
abooldbe 


KOMtl r^faf, 
whAtfoUaf 
on ba 
ciUidaad 
nadar. 


contract, Lnt ouuta to Ntato tiiat fiiich consent 1 >pon 
obteinetl, vt not thcn*foro ilmurmblo 0 i<)< 

% 

Wliero Uio coninict in on^naJly condiUonal, tlie perfur^ 
nuneo of t]io condition nhould bo allogod; m, \vhero it, 
pinpoiifl to bo fiigntKl by Au Agent, the fact of the agency, 
and the authority of the agent, should bo all^^; so, also, 
the plaintiff should state that ho has performed, or been 
ready and udlling to perform, his part of the agreement; 
And tliat there is no incapacity in the defendant to 
complete it (#«). If damagCH arc claimed, some special 
iiyury must be sbonii: a mem general allegation that the 
plaintiff has MiistainHl damage l>i*mg insulKcient (o). 


Acconling to tlio pivxi^nt practice, Uic plaintiff cannot, 
nniler the prayer for gonoial mlief, obtain a dem^ 
inconaiatent with either the speciftc caso made, or the 
apcciflc relief piayed by tlie bill (p). For instance, it has 
been held tltat a vendor wlio, Uirough want of title, failn 
to obtain a decree for Hpi'cific poifonnancc againHt a 
purclia<u}r in poMsemion cannot, under the prayer fur 
general relief, obtain an account of the rents and profits; 
although the defendant by his answer state his leatlinewi 
to pay a fair rent ( 7 ): nor, where ho tails in proving tlio 
agreement allegcil by liis liill, can ho, in general, take a 
decree for j^rfuimanco of a different agreement adiuittoil 
by the defendantanswer (t*): nor can he, under tlio 
general ptayer, obtain relief whi(^, although eonristent 


(») SMitk V. Qupmtf 7 Ha 185. 

( 4 ) 8m V^MMUne t. CkitiuMfr, t 

Phner. 

(•) SeeCSiMiiodD v. MurritoHfm ^ 
2 R. a Sf. 320; reverveU <u 
otbtr granule, 6 K. R. 1. 

(p) Bm taUkoHdoi dtad tn note* 

(fh W (•)* W« 

T. Jfiff, 18 Vm. U8 j CMmff v. 
3 H. H. a TX G. 4is 81. 

Mr^v} HUl T. 6V. X A Cbi, 8 De 

aat a u. 78> wkkt r. cwa*. s 
Cl a >la. 78Ss CinMm r. THt, \ 


4Jor. K.S.578. 

(f) nTRtmt 8 Ko*. 

178,0. 

(i4 Legtd % mikr. 8 VeA a 88P; 
but Mt klmiimtr v« OrcAonf, 3 Vca. 
pm. 348; T. Sttpkent, S Jor. 
N. a 847, vbM Um plobtiff hod, up 
to toft bftftito^ npoAfttod toi ^im. 
ttftoi ftftl toft dftf«dftiife^ ftu- 

ftww: ftod m iteStfrp v. 

3 UrL k H. 838 1 to wblto, oaikr 
ipBoUl cdmBMtoo^ toft (rUtoUff 
•obtotoftd a dftcnft. 
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witli the* relief, U yet susteined only by ftUegatione Ck^^vtll. 

which* bevc l>©en inbwiuoeil merely lUi shomng his right .. 
to the Hpccific i^elief («): and, In general, where a bill haa 
lieen filcil making a ca^e of actual fmttd (/), the rigltt to 
relief hi Ag i*eate<l on that ground, and such fiaud haa 
beeft diaprovetl or not ^tablialiod, the Couii haa not 
allowed the bill to l>o uae<l for my aecondaty pmpoao, 
but has diamissefl it with coHts («); tmleaa it alleged other 
matter on which the Court couhl ground a decree (^). 


The Judicature Act, lH7ft (y), with the view of prevent¬ 
ing multiplicity of legal pnKVt'dingx, ninki*K it ohiigatory 
on tlui Cmiii to giant ndief in any iimtUT m* cauao 
pending iM'foro it, in h*a]Mvt (»f any li*gal or iH|mtablo 
claim pio|M*rly Inrmght funvanl in Hiirli (Wiiae or matter. 
But thin w*etii»n, while it re<|uir(*a the (foiiii to deal 
finally with every claim which pmpevly conics Wforu it, 
will not, it ia conceived, entitle a plaiutift* to any lY^Iief, 
except d luvOtfOt, 


By the C^nty (Jouiis K([uitablu JiiriadiGtion Act (*}ipro 
coo<linga for the npoctAc performance of agreements are to bo 
taken in tbe County Court, within the district of which tho 
ilefrndant, or any ono of Hcveral <lefendanta roaidea, or carrioH 
on bnalnofla; and, by the recent Amendment Act (o), a plaint 
may Im ente^ in tlio County Court witliin tlic diatrict of 
which tho defendant, or one of the flefendanta dwells, or 


Ai to pl^u 
for wpitiiAo 
perfoTMM 
ondtf Um 
rou&trCottrtc 

JuiMictloa 

Aot 


carries on his busineea, at the time of bringing tho action or 
Buit; or it may, by leave of the J udge or Registrar, be entered 


( 4 ) Sterms r* OKfpf, 3 Bus 17 b 
1 S 3 . 

10 Th% BiM vm flr'omUoa of 
thr wpitf **tmit*' k fiwniffiritT, U 
ftota ire onsged wUdk nn/mt to 
fried; iTCVaosf r, JUmJfin^ 3 Hs 
Iff. 

(«) Cfkuteott % t Fh. 110, 

S»; aad tM mhU t. f7Am, 1 H. 
I*, n. C21 ; fie vn ip % IfoU$Ht S Pk. 
355 ; iod {/Mffp, 3 J. a 

U 224, 240; v. 3 


Use. a G. 430, 493; v. 

irorag, 3 It L. C. 742; Puk. Ck. 
Pr. 309. 

(r) 8 «o ArdUofdv. Ctas y 
thM*, 3 H. L. C. 440, 440 ; JkytuH v. 
Sprpt, 1 De G. at a O. 360| £tpep 
▼. laii, 10 Ms. 830; Part /eWf, 
1 Ks 7 aJ. 37 l, 374 . 

so ft <7 Yilft. 0 .^ <wi Si, 

rsb uBi 7 i 

(:) 83 a 39 Vki r. 99, % ia 
(si SOaSl Vkie. 148,tMi t 
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in ihd Counter Conit ^thin ike difttrici of which tho dofbno 
dant, or (dxe of tho dofend^pto, dwelt or Cimed on buBineea 
nt ik&y tine within eiz cidondar months next before the time 
of Action or suit brought ; or, with the like Ioato, in tho 
County Court in tho district of which the OAuse of Action or 
suit wholly or in part arose. Tha I'residence’^ or ** dwolling" 
conteroplat<Ml by thceo sections is a permanont and not a 
merely tompoiary resi<lenco. Thus, in one caso, where a 
peruon rented a fumishod house in the Isle of Wight for a 
period of six months, to which he moved a poition of hia 
establiHluncnt, Imt ivtAino4l his rc>d<leixce in town, service, 
without special loave, at the latter place, of a .plunt for the 
Rpeeific pcrfonnanct' of a contract for the purchase of land in 
tho Island was held to U* inoipdar; and plaint was di^ 
missod with costs (h). But where a defendant has no per- 
inanont dwulling-place, a place whore he is tomporarily 
residing, as fy, tho house of a ftiend, may, it seems eon- 
sUtuto a sufficient rcsi<lonce or dwoUing within the meaning 
of the Acts (i ). 

jurivUction which, liy tho 2R k 20 Viet c. 00, was 
Juak, oonfoiTod on Ooiuity Cuurte in cases of specific porformoneo, 

has, by the SO & 31 Viet c 142, s. f), boon oxtendeil to all 
cases for tlio hpecific peifonuanoo of, or for the reforming, 
delivering up, or cancelling of, any agreement for tho sale, 
purchase, <ft lease of any property, whero, in tho case of a 
sale or purchase, the purebaso-money, or, in the case of a 
lease, the value of tho property does not exceed 50(M. (rT). 
Unless in the case of a purchase the price to be paid is a 
gross sum, it would seem that the County Courts have no 
jurisdiction under tho Acts. 

(t) Jhnt 'll rijunrf, tbo C> P. 

Jtid^ of tbr ConAtj Oomt of (e) A l t and try, /ma, L. B 1 Sx. 

BlIf«wpoTt, S3 Be)a ISSd lSS,«lioe4ii»catb»eai0 Vkt 

,M4«io¥gaU ▼. Ptittm*, 11 C R «iM,»lSa 
755, * oitScf tb« iSmiltt «c«diiif (4 Mar W fia AsuaSaait Ast 
oM |i 10 Asio Oonfy Oourl 

dttedoDi baa mcm tSiB tBl|bO MtvWteafittfor Utt 
MW mUra-. pwtoaaaai togtaao 

eCiB 710; sa Ia. J a p. JAtiMiLiIL 

T. I Be* 97a 
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According to the present prectiee«en ^>04i lies from CkmXVtU. 
tbo deeiuon of A Coonfy Gonri Judge under these Aoia r— * . 
to tho High Court of Chsnoeiy; or, in esuees siiaing 
the County FAUfeine of Lancaster either to the 
uigh Court of Chancery, or to the Chancery Court of 
the Coiittty Pelatine (r); and any proceedings in Equity 
commenced in tiie High Court of Chancery may be ordered 
to bo tmnaferred to the County Court in which they 
might have been instituted (/). Under tho Judicature 
Act, 1S73, the appeal will lie to Divisional Courts of the 
High Court of Jiutice; and, except by special leave, 
thero is no further right of appeal (y) Tlio e<putahle 
jurisdiction ooDferred on County Courts (h) has no^ 
ousted the jurisdiction of the High Court of Chancery (i). 

A plaintiff coming into the latter (*ourt, when ho might Coo*. 
have sued in the County Court, lias been hold entitled 
only to such eosCs as ho would have obtained in 
the County Court (1); but in a recent case Sir Ooo. 

Jossel, M.R, disapprovorl of tiiis decision, and allowed a 
pieuntiff in a suit to foreclose a mortgago fur 50f, his 
usual costs in Chancery (0. 


{<\) {f> th^ UfH mode of p)y)C^Jivg hy C^nim vvdrr fhe 

of Aprilt 1850; and «s (o Ctciei under Ajioiheirto 

ihe IS <0 14 Viet, c« 85i 

Under the Orders of April, 1830, any person soolcing 
equitable relief mighty without special leave of the Ootirt, 
and instead of proceeding by bill in tho usual form, file Afril, ISM^^ 


(c) S8 a S9 7l0t a M, A 18, IS. 
TU MBkr *^M-Chsl0iDo» hmn^ 

{/}S0 a tlTioi.a 14a i; M 
to ^ poms toiarfiBiaif toam 
uto too AM of 184 M Mi 80, 
(,) ,a ft » YM. 4 M» 4 41 
w irBte^ftc4«< xmOdo^ 
OmM vUUa Mw 1 |n(» M 
JmridMtoB wm hftT. lO «iM f9wm 

TOIftH. 


of tho Cottri of Joftloo; 88 h 
97 Tkt a 88, R. 88. 

(0 Settto t, Ifwittiffe, b. B. 8 la 
818; s foft to foroototo a mori£ag$ for 
SOI; Ama v. 1^ E 17 Sq. ^ 
841 f 

(ft) Bimom a iTite, L B»814 
IS4; bto m 8em t. M 

iqpn 

0 r. nU nrpnf. 


u 
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AS 90 fiPECmO rEKFOmCANCB. 


Cht^^T^a4 0 ixt Um )Uoo¥d snd Writ Clerks' Office^ in (among 

, .... other q^edfled cases) any case where the was, or 

ctaimfid to be, a person entitled to the epsciflc perfonnanee 
of an agroexaent for the sale or porehsae of any property, 
seeking such specific performaxM: such cldm to bo in tl\e 
form, and to the efibet, of tho form Ka S set fortii in the 


Schedulo A. (o tho sdd Orders; and the filing of such 
claim was to hayo the fored and effect of filing a bill (m): 

Bpodiidaim. and in any case in which the abore form was not 
^ applicaUo, tho Court might, upon the fx pa'rte application 
of the plaintifT, and upon reading the claim proposed to 
be filed, give leave to file ii 


This mode of proceeding could bo adopted only in clear 
and simplo cases (n): that is, when the issue was simple, 
although the affidavits might be heavy (p). All the material 
foots of tho caso within tito plaintiiTs knowledge had to be 
stated (j >); and, as in an ordinary suit, he was obliged to 
establish his case sreuikfum aUegaia ft proboto (g). This 
mode of procerlurr, which had practically been rendered 
obsolete by the practice of moving for a decree under the 
lo & 10 Viet c. 80 (t*), was abolished as from the 14th 
Fobruf^, 1800, by the 8tb Consolidated Order, rule 4. 


Aitsiir^ 

QBteisaii 

YbiaM. 


An apparently, ratiior than a really, ineapensive and easy 
mode nf obtaining Ihe opinion of tho Court, where the 
parties agree upon the foots but differ as to tho law, is 
providod by *a modem Act (s); which enables persons 
interested, or claiming to be interested, in any question 
cognizable in the Court of Chancery as to the construction 
of any Act of Parliament, will, deed, or other mstniment in 
writing; or any articlo, cause, matter, or tbing thertin 


(•) 8co Otdm 1 a 1 
(ii)8m j9<i$on % IS J«r. 
71, V.^ R ; T. 4IW 

Ok a a. me ; 

i^sa. a a 741 awa t. outm, s 
b. ai6;nwakr t. r cAc^s 
Poo.*aei4 


(•) /«ASt T. IS Baer. 

lOS.* 

(^) (Mi Y. ir«l, 16 Jv. toss 

V.^T.;90L.A6ei. 

W/iiUi T. JMs 0 Ba to. 

(f)aieb,uaia 

(iHs a 11 m a la * ^ 
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contained; or as to (he title, or evidence of titl^ to any ml 
or personal eetato contraotod to be sold or otherwiae dealt - . 

’wiih) or aa to the parties to, or the form ^ ut deed or ' 
instromcnt for carrying any sodi contract inH e^n; or as 
to any other matter falling within the original jnriediction 
of the Court as a Court of Equity, or made Kubjeet to its, 
jurisdiction or authority by any Statute (not being a Statute 
relating to bankrupts); and including among such penom, 
all lunaiicn, married women, and infantn, (in manner and 
under the reatristions thereinafter contmned,) to concur in 
stating such question in the fonp of a special cane for the 
opinion of the Court; and executors, adminutratoi^, and 
tnistoos, are authorised to concur in such case ((). 

As a general rule, all the persons who are intorostod in all Wbemoa te 
the questions to be detenuinod must, as in iho case of a stiit ^ 
instituted by bill (i^), be made parties to the spocia] case (x); 
but tho modifications of this rule, which were introduced by 
the Chanoeiy Improvement Act (y) seem applicable to this 
mode of procedure ($), A special case may bo amended (a); 

BO, also, on the death of a sole plaintiff, the common order for 
revivor may be obtained; the object of tho Statute being to 
assimilate tho practice on spedal cases in all rospeota to that 
in suits instituted by bill (6): but it seems that the pomon 
named as plaintiff may not sue on behalf of himself and 
other members of a class in the same interest (r). Whore 
the object the special case is to osoortein the construction 
of a trust ins^ument, the trustees ou^t to bo partica(<2)i 

Evesy fneh spedal cue ia to state, oonciftcljr, such &c(8 owi^ ^ 
and doenmeota as na 7 be neceesaiy to enable tho Court to 

(0 a«et. 1. ForOnti r. ParOr^et, I* B. S Ch. 

(OBeetM. Ap.M. 

M Artiriita T. Omvm, 4 W. B. (i) r. WiatOtf, 1 J. A H. 

4Sa ML 

IB a 16 ^ e. a 49. {t) Im a. Omd, \ K. h ^ 

(4 amoBeu t! Vmm, • ^ Mt{ tet M* 15 * 16 Viil « 6^ 

sML; 66L » 44,61; & Avwi, t> Bwr. 40L • 

DmfOl* V. X^Nlk'e tta *■ 6 Dt 0. 

Ir. I D* a U. * <L U6; I far. N. & 161 

* & 76 1 r. aM4f f. * a. IM, 

0 • I - 
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M TO SPECIFIC nRfOBMASCZ. 


* 



Tebt rigft»d 
ifpM«dio» 


Pwtimftar 
ttH* ttidm 
te ^ nbUet 

UOBi IM b« 
bom bj 
■UtaMBti 
1 b oon, 
MbjMitO 
wlhil nitric* 
tlcu, 


Oovt PpOA 
btirinf TM j 

aftki nun 


decide the question tmieed thereby; end, upon the heatixigi 
the Court end the parties nuiy refer to the whole contents 
of suc^doctuneutA; end the Court msy draw from the facts 
and dbeumefe any inforenee which it might have drawn 
therefrom if piovcd in a cause (s) f but will not direct an 
inquiry as to facts of which it is not satisfied at the hear- 
ing (/); nor act on tho mere inference* or belief of the 
parties ( 9 ); and, unless the facta are fully and Uir\j stated* 
may refiiso to make an order (A). 


Every special case is to be signed by counsel for all 
parties (t), and is to be filed as a bill i§ filed, and the 
defcmlants are to appear thereto as to a bill {k). The same 
counsel may sign for pliuntifiT and defendants (I); but in&nta 
should be roprescnteil by eoparato counsel at the bearing (m). 


AAor Uio case lias been filed, and Uie defendants have 
appealed, all the parties are to he suhjoct to the jurisdiction 
of tho Court, as if tlie phuntUT had filed a hill against the 
defendants, and they had appeared thereto; and, upon tho 
case being filed and appearances entered, all parties thereto, 
otlicr than married women, inianta, and lunatics, are, for the 
purposes of such special case, to bo bound by tiio statements 
therein; and married women, infanta, and lunatics, made 
parties thereto, are, for the purposes thereof, to he bound by 
the statoinents therein, when and not heforej leave shall 
have been given by the Court to set the case down (n). 

Upon the hearing, the Court may detannine the questions 
nuRod or any of them; and may make a declaiution of right 

(e) IS ai4 VkiB.S5,a t cbm Ji iobt printed BDd rigaed hj 

IkmaVt y, 9 Uik App» tbs mwtU w Arif $oHciton, 

iv. ; which ms iteo m to the mods in (S) Beofep ,, 
which Uw steterosnte srs to bs mode. (0 ^ psrte OcV, tS Jtir. 709. 

See, too, Optfhff V. Ootii»9, Johac. (•} Wirtgid ▼» 17 Law 

eo 6 ; Mr T. cWf, a J. a n. lei Tte^^asi 
(p) Domrilfe v. IcwS, uSi nprl. (•) Basi It Ai to As pwatfeo , 

. <j|) MMrp V. 17#^ S Do Q. IL a wbm * ptrtp MMted li bam after 
Q, 90. .tho OMa te, aal dowa, aao TlMa- 

(q dp Bales ot Conrt anchr AroAs *?,' tTMrir, 91 I 4 . J. IS, 
tbo Jadkatm Act, 187\ a ifcctei * 
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lost 

wiUiout prooeediog ^ iidmiiuirt AF Anna^ant jrelief; and Chu^^ni. 

avery deolamtion is to hays tbs fern of a daereo in a 

suit between tba-aame parties; and tbe Court may send a 

oaM for the c^inion of a Court of Law; or may refuse to cftUwLiw^vr 

give any domsicxn (o): and it may deal with tbe costs of the Md«. 

special case (p): but it cannot go on to decree q>ecific per* 

fon nance (q ); nor can it» apparenUyi make a declaratory 

decree which will bind reveiaionaiy interests (»*)» though it 

may> it would seem, deelsi'e whether the party claitiling as 

levemionor takes such an interest in the property as entitles 

him to file a biU to have it secured for his benefit (s). 


As between vendor and purchaser, tbo Court has on 
Hpomal case determined whether a mistake in the particular umdM m 


>yas a fit subject for eomi)ensation within the conditions (t ); 
and whore no mode of estimating the amount U provided, 
the Court may, it soems, direct a reference to chambers (u); 
so it has decided whether, according to the true construction 
of a will, a good title has been deduced by vondon 
puiporting to sell under it («); so, too, whether a propos^ 
losso is in conformity with the terms of a leasing power (y}» 


The Act a]so« contains provisions supplying the n^ui^to 
madiineiy for protecting and binding the interests of infants, 
lunatics, and married women; and for tho indemnity of 
tiustces, &a, acting upon declarations made under the 
Act (v). The proceeding by spedal case scorns to have ono 


<•} Sect 14. 

(j») Jndam t. Cnipf IS Jor. Sll; 
iTmiwr. n L. T» 4$, V.^ S. 
(9) &a 

(r) 6sfi ▼. ZswMy 10 Ha 

App. xfv.j (hmmod t. MAsrtenS, 

ft. zU.; /adsMi f, Tmtkf, 1 Bia 
S17i (Mitiff ▼. OttHtiff, JcAna SOS, 
and CMW tiMre dUd ^ FmMt r. 
Fm dfcd:, & 9 Ch. Api M i bol 
M npodM T. I to. A a esa 
(#} M ▼. cMv I jotos a H. 
m 

(4 Imlk r. nwytoS to. ISS 
Sto a qiMdto miq mw bs warn 


MmieDily and U Ion otpozwe de* 
tombed hf » emnnube onder the 
Vender end Paroheeer Act, 1674. 

(e)/4«d. 

(e) WBm V. Ameti, 20 L. Ch* 
279. 

(p) T. Mithoitk, 4 Dm. 

eoe. 

(;)Seda2, 8, 4,5, ^7, IS,India 
Ab btot Bep, ondtf eoet 
to the ippotaftaent of e goeiOien 
whhool • next friend i Jb peto 
IS Jv. 763; and eetgm^ 
aa b the penoto b ^edal eeM% 
DaaU^ 1S31, d ns. 
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18 TO 8?BClWb PDFOBMIKCS. 


ftdvinUge over i woii in tlie crdiniE 7 oonne, viM., that 
' ' ' > ' apeeUl csm are Oot usually tranafemd from the cause-list<^ 

* the judge in whose branch of the Conrt they are sot down: 
•0 that the parties, if they can agree upon the &de, are able 
to secure the opinion of any particular judge. 


6 p^ 0 iM Under the Jodicatoro Act, 1878. the Court will, have 

uArur Jeocfr 

imA^Wt power to order any (luostimi of law to be determined by 
special ease (a); and after a writ of summons has been 
issued, the parties may ooneur is stating the questions of law 
arising in the action in U^e form of a special ease, which is to 
state concisely such facta and documents as may be necessary 
to enable the Couii to decide the questions rusod (b). 


DooUritten g| By the 50tb boction of the 15 ts 10 Yloi c 80, no suit is 
ihi ftnnrii 7 to bo opon to objoctioo on the ground that a merely doclara- 
lyoTwt Jocroo or order u sought; and the Court has power to 

make bin<ling doelarations of light without granting con* 
sequential I'uHoC This bection has been held to apply only 
to easel in which equitable relief might ho granted if tbo 
*pl^titf choso to ask for it (r); and not to authorise a dooroo 
^^olaratory of merely kgal rights (cQ, or binding reveiaignaxy 
inta'cets (r). 


Attohov 


(7.) Aa to how tht jtlainiilfa ease may be euetaiTwd in tAe 
abeence of a written agreement.-—-fraudper- 
ffmutnce :—tuliiua8iun by d^endarU of parot agreement : 
2 nrol ixiriatuni of uritten agi-eement, 


Vfrittta 


Although ia general (/), there must, in ordw to Bastain a 
suit for spocific performance, be a contanct in writing within 
P*'**’'**^ the Statute of Fauds, the Court, in ontMn eases, decrees 



BoIm ci P rof duf ^ f, S4. 

9) Bnlei ci Coai, Ord«r nz. 
Sm tUi otUer m (o tbe &oda of pro* 
.OMUag. 

(r) JMr T. Zmt XcMtupfoo, t IL 

WhUmort, 

4K.ajo.r48. 

^4 TVwMi ^ BMoiM IMt V, 


zom; i ^ a iL a Ov rss, 7S8. 

(4 <Mit4 ?. Jofau. SSa 
(/) As Id 0 chvM <4 fn 
Is « P«qI afMMi lor 0 piftoa^p 
Ml tiN MbK m$ 

Km a Ana IDBmv. 441 Mm 

CWAI KUMnl I Bt 0. a Ja 
41 ' - 
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loss 


spedflo perfomaode of a parol agroemeni, upon the grouad» Ob»xvm. 
l9l, o( fraud haviag hoem the came of the non^oompliaooe 
with the requiflitionB c£ tbo Statute: SxuUyi of the parol 
agreement havix^ been in part performed; or, Srdly/of ite Pirtpw' 
existence being admitted, by the defendant (g). ^SSSifT 


let If by fraud the defendant has pievonted a compliance 
with the requisitions of the Statute, this will not avail him, SMate. 
but the plaintiff will be entitled to relief on proving the 
fraud and the parol contract (h). But it in not fraud in a 
purcliaKct to decline to ugn the fair copy of an agroojncnti 
wliieh he had assented to when in draft, and liad promised 
to sign as soon as it was fair* copied (r). 


2ndly, As to acts of part porfonnanee (1*) Kufliciont to take Pvt p«* 
a case out of the Statute of Frauds.—It is, ingoncral, of the 
essence of such an act, that tho Court shall, by reason of the 
act itsoir, witiiout knowing whether tlicro was an agreement ^ BMats l 
or not, find the parties unequivocally in a position difibront 
fr\)in that which, according to thoii* legal rights, they would 
bo in if there were no contract (?). For instance*, delivery of pos- 
posHoseion is a sufficient part peiforraanco on tho port of tho Mite; 
voqdor to sustain his suit against the puiuhaser (in); and 
acceptance of possession is a sufficient part performance, 
on the part of the purchaser, to sustain his suit against tbo 


(^) At to the Letneuu 

AgrooaaDti tod dtcLtfeUcni of teuet, 

wfmZhky. UfmOton. g ft. 9 SS, S 7 A 
Rot too, 8miPi y, S G. 

F. a Jo. Igg} 7 Jv». N. a srs, sad 
osMi tksre dtsA *'Wb«& the Coart 
It celled apoQ to MiMlih v set apon 
s tmit d leodiH by dirivitfnm or 
aoetfott, H onet sot cob^ be vs&l- 
fected end pe ev e d by vrUfaf, dfned 
by the by kw vaUsdto dedero 

the thsi tee k s kmii bat 
H aoel stoo be MoUvIid Md pmed 
by vrxmsf, etkiied if sc^bM, ^et 
thst kwl kf pm Xivd Jartlee 
Tm,.la 8mkk a M 

nyrA 


(b) See TTbrViAifitA r. Dtiii, S Btc« 
0. 0.505 : ead boUi io Ppm v. 

Sere, 5 V* 8 S, snd oevee thers 
coflectod, aad J/ww v. i/ra^ S 
Mndd. gf \ LinfoU ▼. i Do 

G. a Jo. 16 . 

(t) Wood y. 5 Do G. M. 

4 0 . il. 

<b) See AtL-Oeo. y. Xby, 1 Voe. S^ 
SIS, gg: i Uphr v. Jktfif, a. gsr. 

9) Pw ▼.•O. W., In Loh y, BimU* 
<M, 6 Ha SSL 

{m) Pph y. irSTiM, g vAn. 455 ; 
y. JfMve, 8 Atk. 1 , 4 ; Bo w m 
% a*r, 4 Ves gl; FsebinKfr r. 
ffomp, IS Vm. 4661 V 

VM^ Tea g51| 154 
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JUj To 8PScft.C PSBFOB^UMCli. 


OkwzyUL Vendor(n). The fftci of Uio porcbaaer boing, without 
__I, , lialnlUy to a ehaige of tnopaae, in poBBeemon of the. vondor'a 

B B • 

land, )8 coDAdered m showing nnequivocilly that some 
contract has taken place between the litigant parties (o); 
and the Court will then receive pasol evidence of the terms 
of such contract 


rtittiigq ul Thus, wliei'o tlicro was a parol agreement for a moiigage, 
iiGiiniilni t ^ mortgagor should continue in the occupation of 

part of the property, but an absolute conveyance was taken, 
it was held that the retention of possesuon by the mort- 
gagor after the execution of the conveyance was a suffldent 
part performance to exclude the operation of the Statute; 
and parol ovidcnco was admitted to prove the terms of the 
contiact Q;). Whore tbo relation of landlord and tonant 
exists, the mere continuance in possession by the latter 
canikot pet* se bo roliod on as a part perfoimance of a pait)l 
contiact for the purchase of tho property (j): but tlio 
execution by a tenant, who was let into possession, of 
ceiimn repairs pursuant to a parol agreement for a lease, has 
boon held sufiiciont (r); so, tho retention of posseasion by a 
tenant after the determination of the original tenancy, ntay, 
under special circuiustancos, amount to part peLfoiinanccB(e); 
so, also, if a tonant in possession lay out money on the 
premises, upon tho faith of the parol agreement (t), or it is 
conceived, commit acts which would, (if he Were merely 
tenant,) subject him to the loss of bis lease (u), or to pro- 

M Oham f. Cooit, I &cL k L. {ryOMiOm^ /«rr^ S D* O. K 
41; Gnyorf ▼. II Vsi. SS5 s 4 p. 79; iad tM fipmUr. 

Morpiuu T. /oMt, 1 8w. 171; SVn & S67. 

cMU V. I Do G. M. a O. M T. 1 Y. 4 c. a a 

971. 949. ' 

(o)i>«r V.^ W., I lU. 381; WO* (4 FA T/AnvOiV. 8 Vea MS; 
W y» Wt$i liftrthpvU Sf, Co., 84 Af9H4 19 479j Imei^ 

; B«sv. 187; a D& a. Ja 4 & 475; y. C. 108; 1W4. 

thi Sootriae pikrt \mivrwuiio9 «• 4 T. ^ 0. 4tt p. 764 mm 

y. tttdiSo epabUocenpnj. cM Ia mIo *5 

(^yZiaodh. «. rr«4l,4 Da O.* MjL » 0. Iff; Mtrtand r. Brim 

WA r. Sbtd/ii^, S V« Ml! («) ooMtto r. 

• jrwyAM T./MR, 1 SvaOBk. ML 
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AS TO srsdnc f&»obxamcx. 

eoedbgs on the part ^ tho landlord (x)i bo, it has h^ 
hold, that the mors paTmont of actional rent entitlos the 
tenant to an ansirer from the landlord as to the existence of 
an agreement for a renewed lease, although the Court Inti* 
mated an opinion against the admissibility of parol evidence 
in oppomtion to the answer (y). And, in one ease, where 
a landlord verbally agreed with his yearly tenant to grant 
him a lease at an increased rent, with an option of pun- 
duudng the feo, the' mere payment of the addiUonal rent 
was held, after the landlord's death, to bo a suffident part 
performance to ta]ce the case out of the Statuto (f). 


In one ease, it appears to have been doubted by Knigbt 
Bruco, L. J., whether a retention of possession by the tenant 
attor a parol agrooment, could bo such a part perfonnanco as 
to exdudo a defence founded on tho Statute (a): but the 
later cases have extended tho doctrine; and it is now well 
settled that if the acts relied on arc sufHdcnt for tho 
puiposo, and arc such as can only bo referrud to tho parol 
agi*ccm6nt, the mere circumtftancc that the' tonant was 
abi>ady in the occupation of the property is not niatoiial (b). 
It is, of course‘open for the vendor to show that tho acts of 
part performance are properly rcforahlo to the pre-existing 
tenancy. 


And whore the parties have for many years acted upon 
tho assumption that a eGntiact existed, acts whidi might 
not in themselves, and irrcapoctivcly of tlic lapse of time, 
have been suffident to take the case out of the Statuto, 
have been held to have that effect (c). 


But thSre can be no part perfonnanco of an inoompleto 


Mid Ctarb T. Mffg, 3 L n. C. L. 

nidL 4Si; Uom v. Mt, il.K 


(«) B«e 3 M 7 L a C. 177 } asd 
SutMtmd t, 

(it) WiOi V. Arudttv, I $79, 
U% 

( 1 ) V. & 1 CL 

Ap.9a 

VM gi^ ^ ^ hiadkcd ' he a 
Mt ftt tbs 


«*• 

(•) Pai» *. Coimlt, 1 D« O. * Jo. 
14,41 

(I) Saa y«M ▼. /Wiis 
to Slwe/^^r, SB«n 

311 


% 


GbM>.XVllL 

Aiair, 




COMpt wlwM 
tlM aeli r^led 
OB awrofor* 
aUa to ibo 
liro*«xMas 
tofiaaor* 




tVbatMte ate 
iawflotma 


V 
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IB to BPSCmc PBRPOEMiLKCE. 


• ^ 

iBo&tnct (<I): and bd act is m&nij introdoetozy or 
- ■ ' • udilary to a contract^ or wlueh, though in tratb done in 
S' ; perfomunee of a contract, admita of explanation without 
supposing a contract, is not^ in general, auffldent to take 
the case out of the Statute (e): a g., delivery of the ahstract, 
or giving directions for the conveyance, or having the estate 
surveyed or valued, is insufficient (/): so, also, is payment 
of a sum all^d to be part or even all of the pmxffiase- 
money (g ); or procuring, and paying a vafiiahle con^eration 
for, a release by a third party (^); or the mere retention 
of possession by a tenant after the detonaination of his 
tenancy but before notice to qmt («); or an expenditure by 
the tenant to which he is liable under the terms of his 
lease (il:): so, possession obtained wrongfully by the pldntiff, 
of course, cannot avail him (t). 


In ono COSO, it was Imd down by Lord Westbury that 
whero the contract is executory in this sense, vU., that tho 
ownership of tlio property is ttajiaforred sulyect to the pay* 
mont of tho purehase-money by instalments, the payment 
of each instalmont is an act of part performance, and, to tho 
extent of the purchaso-money so' paid, does, in Equity, 
finally transfer to the purchaser the ownership of a corres¬ 
ponding portion of the estate (m). 

(d) tmdg Tkfnne v. Smi (Mfmffaff, SdmrtU, 8 S Bmt. 4401 Sngi 140i 
S H. C. 181,158; Mil MO Pmixr (g) Ciinm v. (Mte, I k U 
▼. Sm’41, I 04 828; but M to 40; WoB v. Bwai, 4T. B 0. 578 ; 
MBOoat of eoBiUeimtlo^ fido tn/nl; Mptrik 2 Do 0. U. B ^ 

mA mo r. £dmyU, 88 Boor. 8 M| and mo 6 Ha 

440. GMtet, 2. dvr. N» TOO, mhkh wm • 

(c)6 Ha 581| aul soo OntUtr ▼. tbo OMO d troom on t la 

Amb. 688; r» ontirtpottem d aoitliga 

SAtk. 4; £s Hooper, 18 Tm. (5) O'BcQir.T. noojbwi, S Cox, 

419. sa . 

V) mob,T. OviuZ, 1 Btu. P. O. .(4 wmi. O M big, 8 Tw. Klf 
\ ITiUM. 1 Bro. C. a 400 B r w i t. MAtxivi. * W. $49. 

(Bll4d)i Wtlia, SBn. C. (I) FrmMt.'Smm*, }4yM. SM ; 

O. 4M, iniMUrri V. 9 Bn. If ii J n , 1 BA. t L. 1. 

a a Bsoi c(«4 V. H>^., 1 Aft. (I) f^ini ffoitT. 

11; JbiRlM*. Aiia«M,Fr.a408, aC.'40((4M). 
cwi.r.n«4^SAaft435tn<>Mt fra*, 10 £ 1. Ot.. 

% 1 (Ml wt rta»t T. «r*r 
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^ TO PKBTOBlCilfCB. 

» * ' 

Where A. removed hie to % honse <Jk ^xvul 

>ift)i>ng ing to R| fiUl^hi*]i^vr, upon the &ith of en ^ ^ 
ftU^^ed parol pronoM that he ahould occup 7 it rent^fiee for 
hie lifti it me held, in a suit to restrain an action of ojeot* * 
menti that the change of residdnce was an insufficient 
coneideraticm to s^^pport the parol agrooment ;* and that A. s. 
had no lien fbr monej whi^ during the period of his . 

occupation he had e]q>ended in ordinary repairs (n): but in 
a Tory roeent case, where the dociidoD just referred to does 
not appear to have been atod, V.*C. Ualins held, \mdcr very 
similai* cireumatances, that the mere change of rosidenoe, 
and the alteration in the mode of life whidi resulted from 
it, were suiBdent to support a parol agrooment to let the 
house rent-free (o). 

Uarriage is not, for the purposes of specific performance, ttining*. 
considered as a part performance of a parol contract, for 
which it forms the oonsidoration QO* Thus, whoro instruo- 
tioDM were given to a solicitor to propara a settlement of 
tho intending husband’s property, but it could not be ready 
by the time fixed for tho marriage, and thero was no 
antenuptial contract, a Bcttlement made shortly after tho 
marriage waS' hdd tiaudalent and void as against tho 
husband's crediton (s). So, where a draft Bettlement was 
prepared according to instmetion^given by tho intending 
husband, but, before it was finally approved, the idea of a 
settlement was abudoned on bis verbal promise that ho 
would forthwith execute a will leaving his wife all her own 
property, and such a will was executed immediately after 
the marriage coitemony, but vras subsequently revoked, it 
was held ti]|A tha execution of the wiU, which was in itself 
a mere revocable instrument, was not sufficient to constitute 

(•} MiBatd'f.Svftft 10 Jv. & lattnre v. Tienu^ 1 Hsa a G. 67S; 
uer I H3. ^ (hUieuU T. TVmMd, 80 Basr. 44C; 

(a) Cstm T. NHuglat^ L ArlOUg. Ih Bid w. Tkpmpum, t He. 

Ifi I aod aaa T» ITaa ^ Gtf. (f) v« /mai, 88 BasT. 457; 

SM. SPaaa Ja.75:lBaffae(OTamlhia 

js) Opagyas 1 kW,'W; Dirfit ▼, Aiwa 1 Jvu 199, 

lefAr V* bimAi t 
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I firt p«itn'nUHB (f). 'On^jMJtotbaBonMofLordatibe 
f \taatiim ^ pwt p^ftatauw mt ttoi Ngoed; and ii» 
deeiaiui of Lord Cnnworth ww affimCi tUx the amp^ 
• ground that there was no niffideat memorandum sigiied ‘by 
the partjr to be charged (e). 


But where there is a written agreement after, inpureuaaoe 
pMcli»M< of a parol agreement bofore, marriage, or where, after the 
marriage, poesession of the property la glrea up, or some 
'other act is done, in pureuanoe of the parol agreement, 
Mm which, independently of the marriage, will oonsUtute part 
peiformartce, the contraot may be enforoM (Q: thua, where 
one of the oontracting partiee verbally agreee, as the 
omsiderataon for tire marriage, to settle an eetate, and, mi 
the &uth of that promise, the other oontracting party, or 
Bome person acting on his or her behalf, makea a settlement 
and the marriage is solemnued, the settlement so made is a 
sufficient act of part porformanoe to take the ease out^of the 
Statute* (u): so, where a marriage waa oontraeted, and a 
aetUement made by the hnsband, on the &ith of representa* 
tions by hie wife's father, that his dan^tor upon the decew 
• of her parents would become abacdutely entitled to one- 
third of certain tinet fonds, the sole surviving child of the 
maniago was held entitled to have the repreaentations made 
good, and to have a subSeqnent appointment by £er grand¬ 
father, which prevented the devolution of the one^tbird 
share, set aside («). 


So, if, in the case cf moneys e^iended ly a tmiant, the 
ciicumstaneeb were such as would, if tiwre wen no contract 
fbt sale, enable him to recover the amount fttaa the landlord, 


440.^ 

liU- * 


M OMm T. CMm, I. B. 1 Oh. 97Bca% seS. 

Ap- IS7, (mmlhg Y.-O B , tn M Smmmbf r. JkSU,li<X 
otamlkMcl Y. 0. UdiBi <a ttto a Sk. 4lj (g** iiMbm Ok 
owa t. H. » Be-XM. (M WM Mdid-Mi Ih* SMsto cf 

Wttakim»ft*r..Wkli$, i E. 
(I) Bhwm t. Kmiftr, S Ds a Xi. Oa lOfifL 
. IL 4 a an I ArAwra T. YMita v. ativ, llJvn k. & 

4 Xirsf; li Bn oyw V. IPWsHMk 11 W.&L. 0.^61. 

4 9 



IB ID anocna miot amteaSi los& 

the eftsd would Mi ta ht !& pviao^ fr«^ 

tiiei of pejmiofii ^yatobith^aot^y, The mim nme^*j|||P||!^Il. 

applies to tils taw Of psTmsnt of sdditioael iwt (p); 

wbm, howeveg » is we heve seen, the dhoinon was, that the 

landlord^ who bad pleadsd tbs Statats, ahcmld answer. 


In the oaae of▼. JMiffe (s), tbs defendant^ in ^ 
pnrsuanoe of a parol agreement for a lease, had laid down . « 
a field in pasfa^ and ensentad draining and repairs; acts i 
which are lefhrred to I 7 Sir J. Wigram, Y.-C. (a), as 
»certainly e^nivoeal:** the bill was dismissed by Sir L. 
Shadwell, Y.C» but this decision was reversed by I^rd 
Oottenhania 0^ on appeal His Loidship, in giving 
judgment, indicated a willingness rather to extend than 
to contract ( 6 ) the jurisdiction: " Courts of Equity,’* 
observed bis lor&bip, ** exercise their juiisdiction, in 
decreeing specific performance of verbal agreements, where 
iherMias been part performance, for tiie purpose of prevent¬ 
ing the great ]d\}ustioe which would arise from permitting 
the party to eso^ from the engagements he has entered 
into, upmi the ground of the Statute of Frauds, after the 
other phrty to the contract has, upon the fidtii of such 
engagement e^qwaded his money or otherwise acted in 
exeeutira of the agreement. Under such circumstances, the 
Court will struggle to prevent such iiyastice from being 
efiectod^ and with that object, it has, at the bearing, when 
the i^aintiff has foiled to establish the preoiso terms ofothe 
agreement^ andeaveured to collect what the terns of it really 
were ” (c): and iriien it finds that poaseasion is fiurly refeiv 
able tc^an express agreement to give a foir rent or 
eonoderatioi^ the exact amount of which has not been settled, 


( 1 ) irazf ▼. 4a«0fav» t T«k $78 s 
•ad ••• Mae t. FMtm, Xh B. 1 Ch. 
AprSSiMdridM^p. lOil * 

a a 187. 

(a) 9 Ha 181 . 

(I) sm isa 


(«) $ H>i a a 177| (h^mj 
Mm, 8 Ha 8S0|iWav. 

I !>• 0.4 Ja $4| i7«M v. Mte, 
Xk & t Ca. 89| iad IM JNaidw 
V nym, UB, & * Ir. m Mid 
Lfltd jndgmait, a * 

17P. ’ 
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Oh^XVlU, it wQl atrsin its jonsdiction to fix tixe spioont of aueh rmi 
^ik. Of oonsidantion (d). 




An agreoznent by. a mtmieipal corporation to lot land upon 
loasoi although not nodor 8eal» will be enforced against them, 
where .there haye been aote of part pofimnaneo by the 
intended looflco on tbo fiuth of a resolution to grant -tbo 
lease ($). 


fiaQr 

nngffMiA. 


Where a father hy his will left his real estate to his'two 
sons, but the will, for want of duo attestation, could not bo 
admitted to probate, mid tho elder son, who inherited the 
estate, told his brother on seyeral occasions that the pr^erty 
should bo ** not mine, nor thine, but oun,* and it was aocOr* 
dingly held hy them as tenants in common for ncariy 
twenty years, tho Court considered this to be a sufficient 
proof of a family arrangement, cnfbrceahlo against the elder 
brother (/). 


y«UlaoUM 
ftftdrvUetioo 
otpommkn 
by iMui 

. dMlMUottoC 
option to 

r~intiifT 


In one case, where an agreement in writing for a three 
years' tenancy rcs c ryed to tlie tenant the option of requiring 
a twenty-one years' lease at the expiration of the prior tern, 
y.-C. Wigrain appears to hare considered, that his verbal 
notice of intenti<m to take tho new leaae, aoooznpaniod 
retention of possession, was binding upon him (y). 


SjMtatttby 

Umiowtm 

iwkilwiil 

smad oi 

Momem 

sxpsdttQfa 


And where a colliery proprietor, under the mistaken notion 
that ho had a power of eempulaorily purchasing land for the 
puspose of a railway, wrote to the landowner, referring 
to such supposed power, offered to purchase the lanS atafiur 
valuation, and, no reply being giyen, ^e railway was made 
over the without further conununication witMum, but 
with his fall knowledge, and theOr after a finitlesa nego^ 


(dy 8m Of^m y. IS Tm. 

S98 ; JVwMff T. Swim, 1 Jw. & 
74S; S fim. a 0.101. 

(i) Orpek C orft nH pn ^ 

L. B. e Ok Ap. Ml; U IL 10 Bq. 
erS) ndtsW pwspinlwbdag bond 
by Mto ol pisi {MflormiBoa iis 


WflMH ▼. wm JL^S4 

Bmt. 1S7 ; SD* G. J. a a 47k • 
(/) 

VtfOrmdUKt’CL Ap. SKl 
■M too» CMk CM tt Bmv.AKA 
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tion A8 to Uie price to be giToa fbr the laiid» the le&downer 
commenced an egectmest upwaide of three years after the 
railway had been fisi^ed: tiie same leanu^ judge, (m 
motion, restrained the action, open the cedliery proprietor 
giving judgment in the action, and paying into Court the 
ntanost viduatioir of the land (%). So, where a canal was 
roadd oyer land with the consent of the freoholder, and 
oompenflation was pmd to the tenant, hut the axnonnt of 
compensation which the freeholder was to receivo remained 
mui^fied, his repreeentativea and partite cliuming under him 
hy purchase with notico of the facte, were rMtrainod at the 
ozpi^^on of the tenancy from assorting their l^al rights (i). 
Bui when the party in poesemon has acquired a statutoiy 
right to purchase and hold the land, therr is no longer tho 
Hsmo reason as before for straining the juriMliction of tho 
Court (I*). • 



In the ease of a power of salo or leasing Uio parol contract Oms dMb 
of a tenant for life, followc<l hy expenditure, would, it ia 
conceived, bo insufficient to bind a romaindonnan who had 
not acquiesced in such oxpendituro (Q, unless after tho 
death oS the tenant for life ho lio by and allow tho parchaeor 
or IcBSoo to improve the estate (m): for the pliuntiflTs 
eontontion, in cases of part^performance, is, thaf it is a 
fraud on a party permitting an expondituro on tho faith 
of a parol agreement, to attempt to take advantage of its 
not being in writing (n). 


It sesms to be clear, upon tho modem authorities (o), tiiat 


9) J^ovaS T. 6 Ha. 800; 

ukd Me Mit, dted 8 Vm. 

CM; cf r. BIginf 14 

Bmt. 880 ; Itmsdm ▼. 

pf$9]L niL 4 Bq. a Ir. Apk 188, 
170; Aeiteft ▼. TO M m t . 1^ H 
ia*]fa. 141. 

fim. K.'* 

T. Jhrtmt 1 Jtf. K. 8 » 
• SO, 748| \ni M* ScmtnBt. Cbil d 
Oh f. Ifmov^ 8 D« tk a do. 89a 


(T) nfore T« 8Mm, S M«r. 847; 
ZoKry ▼. Lord Ihfirrn, 1 If. Eq. 
JUrg. 881; Monjan Mgma% 8 Do 
Q. H. a4* ^ tide$^prd,p. 848. 

(«} 6tiU» v« CowpcTf 8 Atk. OSX 
in) 8 Mer. 848. 

(«) See ▼. Bowtr, 8 Dro. C 0. 
149 i Or/MAT. 1 Soh. a L 88; 
notfdMii ▼. iToi^ 8 VoA 487, 
471) MoffdM T. 1 e«. 178; 
Prim ▼. AmkOoM, 1 T. A C 88; 
ZW« Y. ITomBtoit, 0 n*. 882 ; Mmdjf 
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Chi&XVIll 

TmIT, 


ihow ia*dM 

UtmH 

oentnot 


Um$ of 



bill Mod 
Mthopmvod; 


bof h mvk bo 
ihowntboltbo 
ooli of port 
pwforaoaet 

mmlotr 
facoblo totbo 
igrooaoBii 


osdtbo 

motoriol 


Hxe Courts being afttiafied of Hit existence of sn agreement, 
'willi if possible, wcertnin tbe real tenos. Lord St LeonardB, 
however, romarlcs, that " tho proyailijig c^micm rcquirdrtbe 
party seeking Uio i^^eeific performanco in such a case to 
show tho distinct terms and nature of ^e contract” (p); 
and in a case in Ireland, a reference was refused at the 
hearing, on the ground that the party setting up tho agtee« 
ment had not produced evidence which, if uncontitdicte^, 
would W sufficient to establish its essential terms: the 
Court holiling that a loferenco should be directed only 0 
cases whore tlic evidence is conbtulietory (q\ But i^'^ias 

4 ^ 

been hvld, tiiat wluuo the hill Ktates, ae part of 
ment, a stapnlatiou wliieh. would dperate agmnsl tho 
pl^tiff, and which createtl a }ia]pility to which he would, 
in the absence of agrrement, have bc^n liable,—(e. g., w 
agreomont by an intended lessee t6 pay taxes and make 
necessary repairs (r),)—or whidi has boon salisfiod, and so 
rendercfl immateiial, so far as relates to anything* romaintng 
to l>o done (m), tlio failure to prove sucli statement is 
unimportant. 


Where a paiol agreement is sought to be specideally 
enforcocl, on the giouml of part performanco, it jnuht 1»o 
distimstly shown what arc the terms of tho agreement which 
has l»cen partly performed, and that the acts of part per-' 
fonuanco are referable to that agreement alone (f). 


But, (dthough tho Court will endeavour ^ put a 


T. Mljt, 6 M;L k C. m, 177 ; aod 

Mb Creti, V. CofpuntioA ttj S^onf, 
L. B. 10 £q. era; L. B. 6 Ch. Ap. 
651; Laird y, B. Ch» 

JrtttM* 600 i rr^» V. VTati LtarH^poot 
JL <K, 34 Bmt. 137; S D* a. /a 4 
&475j Bog. 144 
(p) Sag. 165; «m Mmv. 

1 7.4 C. 141. 

(g) T. Otm/t, 1 Ba 4 B» 
an, 65<H 651; ^ CM, b^rmr, 
▼M art m brtvoM Msdor aad por- 


ehawr.; b«i ihs nUdi^ of AKe^bon* 
trap* WMiftiWMedaya fta ooUsImd 
qiMftloa lAadm tte hm of a ppr- 
rbiwirhohad died be f <g» ocdDplrtkm 
WM ectftfed to hare the pq|rtuM < 
Bwn^ pitd oat rt the l<f■«!■! mjth, 

M V. VaatU. 

(I) Mmd9%J4lHf4,Tltyl • 0| 

wr, ir«. *' r ' 

ifi ?m Lccd SendUp, to JHto t» 
Si l artarif , 38 Pea?. 445,450; sfimea , 
bjUkeLofdijMtIoM,{Mi431. * .4^ 
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loss 


iaafUOQ«ble interpreOtioii uponvigoe expnaidoiu {«); and, in CbHkZVza. 
oonstniiDg tliem, will consider the sarnmnding dreopi-' 
stances, and the conduct of the parties in their dealings 


OWUlVeDp aiiu WIO VUUU^IVU vx mao |AiWC9 SU MAOJX UCMLUJ^O fflvu 

tW Bubjeot-mfttter of the eontract (pt ); yet if the result 
of all the eyidaoGe which^oan be procured, is, to leave the 
xnaterial terms the agroemont doubtful, it can, of course, • 
make no decree. 


9 ^ 

^ Tbps, where it remained uncertain whether the purchase" 
did or did not include the timber, the Court declined 
interfere (y); so, where an agreement for a lease did not 
st^btathe length of the term to be granted (s), or the date at 
whi(^ it was to commenco (a), or at which an increasod rent 
was to become payable (b); so, where on a contmet for a 
lea^ for lives the lives were not name<l, nor the person who 
was to them (c)} so where the con^trucUon of the 
agreement depended upon the meaning of aa*'&c.”(<0 i 
where^th^ agreement was to take a lease of a house if the 
drawing"rooiD8 were ** handsomely decorated according to tho 
present style (e) \ so, in the absence of Rpodal ciroum" 
stances, the Court s^t enforce specific performance of a 
COAract for the sale of land, which is «lent as to tho moans 
of access to it, when U is reasonably uncertain whether a 
permanent right of way can be conferred on Uie pur¬ 
chaser (/). 


(«} OothmofttkS, Cb., 

n Bmv. 4S7; AidUnfon r. 

2 De o. a o. ra 

if) T. 1 h B. 

s 4 >.*<i iss. 

T. Warif, Too. SM; 
tU» oM M b) 

h^f ben iiked for br pUntiff. 

«6«e T. AplW, S Ha 51 $ 

<tfiQMd,dMeo. *0.711 
t>) C7«||^ Oookt, I Boh. * Lit 

. M Alh ▼. I Ste S»7. 

W Orwmd a indmmn, t 
• Be. * BikSSa 

. *(f) aw«r r. PJUtm, % Bom 

TOIr. IL 


$55 1 b«t tee Fti^fer§iH r. t 

Dra.*W«2.251 

(g) /Vim t. OrfJttI,, 1 Be G. H. 
* O. 80: ftod Mi ToAam ▼. 

9 Ha $80; Sum t. Z. * M W. B. 
<k, 1 Be G. M. * 0. 781. fist m 
Jltxifwood V. Cbpf, 85 BeeT. 140; 
PmUrr, BeO. * Je. 559; 

Cbe^ ▼. ffood, 88 BeST. 898, sod 
vjgtMpfd, p. 8 ^ 

(i) T« PorHmgtfitif 7 Be G» 
M. * Q. 88$; b«i Me SMHde r, 
8 Jv. N. a. 711 

if) Bmim V. Ufh. $ J«. K, 8. 
887; a Be an *0.774 


Iff 
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ChATVUL 

044^ 7* 

Ac* W 
dsteoMti 
lMtl7 %o bii 
omi pr*jiidk«, 
Bop*fl p«r- 
fonuac *; 

aw doM p*ci> 
perfatiDMiee, 
•i to oao kA 
atfeot ftooibor 
lot 


MetioaoBd 
fe buk* 
nptey vltUa 
otatate^ 

olMm< 
nmt by 
ilafoadoatr 
oad MataU 
Dotln^toil 
oo. 


And it appoars tbat> as a goneral iulsi^o pUintifF can^ 
rely upon any act hj the defendant which can merdy tend 
to hia own prejudice, and not affect the plaintiff; e. pay¬ 
ment of auction duty hy tho purchaaer (p); or the execution 
and registration by the vendor of the conveyance (k). ISior, 
in the ease of a purchase of separate lots under separate 
parol contracts, does part performance as to one lot set up 
the agreement as to another h>t ({}. 

We may hero romark, that sales by auction (fe), i^d in 
bankrupt <7 (/), are l)oth wiUiin the Statute of Frauda 

4 

Srd. Where the defcmlant, hy his answer, admits the 
agreement as adloged.in the bill, and does not claim tho 
benefit of the Statute. Equity will decree specific per¬ 
formance against himself; or, if ho dio. before decroo, against 
his representatives (m). So, if he adroit a different agree¬ 
ment from that alleged in tho bill, tho pl^tiff may amend 
his bill and take the benefit of tho admission (n); but, in 
any ease, the latter, in relying on the admission, U bound 
by its terms, and cannot vary them by parol ovidenee (o). 
So, if tho defendant, although admitting the agreement, 
insist upon the Statute, no decree can be made against 
him (p): but ho cannot, after having admitted and sub¬ 
mitted to perform tho agi'eemeni, claim tho benefit of the 
Statute by his answer to the amended bill (}) i nor can ho 
unite a plea of the Statute with any other defence by 
answer (i*X U hcen held that the defendant, denying 

(y) JJitdnHOtkr t. I/amp, 18 Vm, 616$ Jiidffmtjf ▼, Whartonff D« O. 
466; tlu pwtteaUr ewo wDnot ■gftia &£. A O. 677, 688$ 6 H. I4> Os. SS6. 
iriM, the daty having been repealed. (a) Xiade^T. Zyaeh, 8 Sch. % L. A. 

(h) i/tfvjbuu T. 2Iot9t$, 1 P. Wma {«) Pfm t» a Vee. 84. 

770. (p) WAAdbirdtr. Bait, 8 Bn.a C. 

(0 BudinaHer ▼» llarrcpf 18 Tm. 669; Biaffdm r. Bndbear, 18 Vea. 
466, 471 466; aae ifoMt ▼. Atfmrdf, 4 Tea. 

(8) 8, C,: v. 18 88; CboU r, /aeleea, 6 Vea. 87; 

Tea. 46a AMeev. Ihec^ 16 Vaa 875 t. 

(0 U pant Cette, 8 Dw. 867, C^Mder, 8 E. A M. 466. « * 
Ootahsn. (t) Plttyem/d^' 0 Yea. 

(m) 8aa OmmUr t. /To/My, AmK 64a 
686; v. Ihp, 1 Vaa. 881 $ (f) CM v« /ocktm, 6 Tea. la ' 

Sog. 166$ Mt / br i er t. Aattl, 1 CoU. 
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the agreement, but omitting to claim the benefit of the zyul 

Statute by his anawe.r, was not entitled to aTail himaelf of — 

it (a): but thia haa been overruled by a later dedsion (f): 

and where no answer is required the defendant may, it 

sAma, plead the Statute oxally at the hearing (u). It 

is now well eettlod tliat tho dcfonco under the Statute 

may be raised by demurror (z). In one ease, where the 

bill averred a conveyance to tho defendant as trustee 

for the plaintilF for a merely nominal considoiation which 

had hot been paid, and asked for a reconveyance, or, in 

the alternative, for payment of the consideration money, 

but there was no allegation that tho trust was declared in 

writing, a demurrer to the bill was overruled (y). 


Where a plmntiff alleges a written agreement with a 
parol variation in favour of the defendimt, and offers to 
perform the agreement with the variation, the Court will, • 
of course, enforce specific performance although the do« 
fendant insist on the Statute (z). 


The plaintiff, however, as a general rule, if suing on a PorehAMr 

written contract, is bound hy its terms; and cannot, upon gsunl, 

the ground of fraud, surprise, or mistake, seek to vary, add 

to, or explain its contents (a): except, perhaps, whero tho ^ , 

* ^ * ooDtnet wiu 

fraud consists in a refusal to accedo to a promised variation wte- 
upon the frith of which the plaintiff entered into a written 
agreomi^nt (6); or in a fraudulent preparation or alteration 


* (#} AtW V. ZtDomon, s Do O. 
ft & M i BoAtU T, 0^4, 4 Dc a. 
ft. 3.988. 

(0 Bidffm}/ V. S^De O. 

M. ft G. 877; e IL L. Ca SSa 
(tf) lAtstAn ?. Wri^dy iDoO. ft J. 
Snead ▼. Omn^ 8 Jv. N. 3. 4 s 
But Moe IleMing ▼. J^ortoo, 1 So. ft G. 
App. 

U) Wtod T. Mldstfr, 6 De O. U. 
ft 0. 41 j Beehearth t» Teun(f, 4 
Dnw li S; Btmmeu v. JMmm, 11 
Ju?. K. & 881: PnU T. OoemZa, S 
Sm. ft a 449; 1 Do a» ft Jo. 84. 

Ditrife T. Ottp, 18 W. B. 888; 


ftCBuDod, 48ft/. 896. 

( 2 ) Martin r, Bgrro/K 8 Do G. 
M. ft G. 785; Fovi/fto v. S(M, 8 
Jnr. N. S. 847. 

(o) Mar^uU ^ TWnMoiu/ t. Slau- 
groomf 8 Yao. 888 ; I*rfet v, Pger, 
ITYoi. 868; Chwn t. 1 

Voi. ft B. 524; Earf of Bernttg v. 
Lendot^ dMikem md Porte J?. 

1. & 8 S. ft Zf. ftp. 48; SttHfing v. 
Tkomei, L. B. 17 Eq. 803. 

(I) Pmher t. MeAm, 1 Bff>. a 0. 
6ft 64; Sag. 174; boi oao CMe r. 
Orenty 14 Veo. 619,68ft H gutert. 


M S 8 
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AB TO BPECinO PSarOBMAKCBr 


ChtA XV] 
8#cti 7« 


XVIU 


Sn^MqMsI 

tte Ott oalr 
bt «Bfcro|du 


of the agreement ao aa to mako it inoonsutent witk the 
real intention of tiie parties \ and wi^ the understanding 
of the plaintiff at the time he executed it; or wherei hy 
mistake, an agroomont not expressing the real intentiw of 
the parties, is entered into, and the mistake is admitted 
h^ the answer, or, not being denied hy the answer, is 
proved by imexceptionable evidence (c). A parol 

variation cannot ho enforced hy tho plaintiff (d), unless 
there have been .such a‘ part porformanoe of the varied 
agreement as would support a decree in the (sse of an 
original independent agreement (e^; or, (it is conceived,) 
unless the defendant by his answer admit the variation and 
do not insist on tiie Statute. 


We may bore romaik tiiat a defendant admitting by his 
answer that tho plaintiff at the data of the contract was 
entitled, cannot at tho hearing object that no abstract was 
delivered (f) i nor can he to a vendor’s bill claim by way of 
set-off a balance duo to him in req)ect of antecedent trans¬ 
actions ( 0 ). 


(<) Sm noU to Pjfm r. BkiMnn, 
5 Vm» SS, iixl coMi M to fmid then 
died ; Lord Tbnriow'o joi^i&eni in 
lord InJum ▼. Child, 1 Bio. C. a 
94; TiOrd Eldo&^o lOBAria, S \m. 
SS9; Sir John Leicb*fl m 

ominad Iw Uw dofondint, in S’oo/teM 
T. Iftam, 7 Vos. SIS; 9 Wh. a T. 
L. C. 404 ; ftnd tho jiu^noBt b 
▼. Bittttn, I Too. a <X SS9: 
Ai to idmittlng eridenco b expUnn* 
tion ot portienUr ozprwdoiw, ride 
toprd, p. 964, d irf. Psrol evldesee 
even of ooUstonl uidton ie bsdnb- 
dblo ; JHfk v. Jaehom, 4 Bin. C. 0. 
S14; J/oft ft Sktorwood, 1 Vei. J. 
946; Jfary i t IbimihAd r, Stan- 
fffoom, 6 Vm. 39$, It ootm b bo 


donbtfol vhethir a dobndi&t filoel^ 
b hie oBover denying the agreenent 
<*n be oonvioted of perjniy; Jkx r. 
Donoton, By. a U. 109 : st nay nte, 
hie oonvlotkn wQl not entlUe tho 
pUbtiff to n decree: eoe BmileU v 
ISfkenodl, i Beet, S77i n.; cited 4 
Brxrr. 9965; M/rd| p. 9S1. 

(d) JUioon f. CbSin^ 7 Voe. ISO, 
133; iynree t« lord Si^mowr, 18 
Benv. 954. 

(e) Bee /orSen t. 1 Vet, J, 

409 f. J>fer, 17, Vee. 366 ; 

Vm V. Oorpo, 3 a K. 969,977; 

Hid Sag 16a 

{f)PUffo T. aod, 3 Dm. 709. 
(S)ll4d. 



As tQ .SraCtftO PUFOB1CAKC& 


1037 


chi^;cvnL 

(8.) Afi to gtowj^di of defence wgativing plairUi^'s to . $, 

iipeeific poiforMatice except vnik a variation of the original 
ivriUien agreement; yiz.; fraiulr-nxietaJce — mUreprteentor;, 
tion—vmfuJfiUed p^'omiee-^wxjl variation^ £e. 

Oo tbo other hand, it U quite competent for the defendant 
to set up a variation irom the written contract: and it will 
depend on the particular dr^mstanccs of each case whethei* 
that is to defeat Uie plaintiffs title to have a spocific por* 
formance; or whether the Court will perform the contract, 
taking care that the cmbjoctrmatter of this parol agi'oemont 
or .understanding is also canied into effect; so that all 
parties maj have the benefit of what they contracted for (h). 


. The admissibility of parol evidence by way of defence to 
a bill for spedfie performance of a written agreement, in its 
literal unvaried terms, may bo conveniently considered mtb 
reference to four classes of cases; rtz .: 

Ist Casee where the defence is, that by fiaud, or mistake, 
tlie written agreement is, in different from that which 
the defendant supposed it to be, when he oxocutod it: tliis, 
if proved, will n^tivo tho plaintiffs right to specific per* 
formance except with the variation (/). 


Defetkoe 

negsUViotf 

piSaur« 

right to 
f^dftopor- 

foftDAM 

ttoopt wUh 
Tiiwioa 

ItWVrsod 
or nlfUko 
offeoUng 
tomkt oT 
igreoiMQii 


'2nd. Cases where tho defence is, iliat by fraud, mistake, 
or surprise, the defendant executed the written agreement toko, or 
under a reasonable mia^prehemdon as to its effect as 
between himaftlf and tiie plaintiff: here, also, the Court will ^ 

refuse^ to make a deqee according to the literal terms, or •^neoMat' 
strict constmotion, of the agreement. 

efloct; 


(t) Ptr Lord Cottonhsm, Cr. 4 Fb. 
et 

(i) Boo /o|nMt V. ShriAui, S Atk. 
S8S ; W^oOtm r. 7 ill; 
9 Wh. 4 T. Ik a 484; Sag. 107; 
MorqitU Jhvhilmd ▼» Stm^rrooM, S 
Voa 89$) Ifamdtitm T. Ob«d«», 1 
4 B. 18$ j (J/aererd ?• Onait*fie» 


9 Sw, 344; tord Gordon ▼. dfor^uia 
Utr^^ 9 Modd. 10$ i 67<«n r. 

4 L. 88,80; liumpkria 
T. Uomt^ 8 EU, 977 ; Wood w, SrorcAi 
1 Jv. K. & 1107; i K. 4 Jo. 88; 
WfigiU ▼. t^,9 Jar. N.S 481; sad 
mo Tom^ V. 9 Jnr. K. 8« 
844 



AS TO SPBCmC PKaFORKAKCB. 

ZvnL Thus, vhere tiie terms <rf the agreemeot havs been ^ 
ambignouB, so thAt, adopting one construction, they may 


3 ^ reasonably be supposed to have an efifect which the 
itiw defendant did not contemplate, the Court has, upon that 
'ground only, refused to enforce it (fc); and this, even whein 
defendant himself was the author of the ainl%uity, and 
?«;*■ certainly supposed himself to be buying aU 

he claimed’^. ^ defendant, by his answer, 

aUeged that he nl^c .^^d signed a contract for the 
purchase of an undivided moiei,^^,*,, an estate, under the 
erroneous belief that tlfe rental statedMn the 
wae that of the moiety, and not of the whole estate, ana ti.w 
wording of the particular juatitied a doubt as to its meaning, 
the Court refused to enforce e^>eeifie poribrma^ (ni*) : bo, 
whein the defendant assumed that hk contoaet for the 


purchase of a dwclling*house included an a^oining yard, 
and the contract was so framed as to leave it doubtful 
whether it was included or not (n). So, where the defendant 
was miBled by the sale plan as to the boundaries of the 
purchased property ( 0 ). So, where the defendant made a 
mistake in calculating the purchase-m<moy which ho was 
willing to take, and offered to sell the estate for 1,2502. 
instead of 2,2502., as he had intended (pX So, where the 
written contract which the plaintiff sought to enfoice was 
rilent as to any restrictive conditions, extrinsic evidence was 


(I) V. jmarni, 1 V«». 

Jim. SIO; m*fpn$onr,Chtrt$, 15 Vci. 
516 i CkKU V. Nfyffifuon^ 1 V€t.a H. 
564; V««C> Wigrmzn't jodgiMni In 
Utmaer ▼. Bad, 6 447; ind Me 

Atranieg t. Fhmaird, 6 Uec. k 6.6; 
W9od n Scord, aU eiqmt Is /»• 
ItiMM V. ^91^ oted 6 Ym, B$ 0 , Uk 
ivldeooe ifpeen, in fact, to hnvo 
bwn vSeral on bchelf at the {didntUr 
iiHtesd ot the defendwt \ «• 15 Vee. 
5SS, ttd 6 He. 447. 

(0 Nmp r. AhUu, 1 a P. Coofi. 
685 s ifMcr T. Bad, oH Ai 
to ehentim W sa ^pamaa^ tttff 
lepd, p. 888, Bud cmm died; see 
tlio a eiee at Tnntfmm r. Bama, 


18 Jar. 74% V.-C. K. E, mhm a 
pUintifl aU^ed that the agieemeut 
hod beeo altered bj <h<Bd(rtl as^cy, 
and mored teat the p^er might bo 
eobjected to checdcai terti; but the 
Court relueed the 

(n) Bmklaad y. Xtave^,,89 Beav* 
4sa 

(a) Jfeny v. Bifmod, 8 Jv. K. S. 
661 ; reventns T.-C. & ; nd eee 
a C, H. L. 10 Jar. V. a 587. 

(o) Zhmijr r. ffaacod, L. B. 6 Ch. 
A^t 

(p) Wtetr Y. Oust, 80 Bmv. 88 j 
b teii eiM the mlibke wee elearij 
|«mdbrftWTHttt celoolaUcB made 
bobretluMb. 
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admitted to prove a prior resected parol agreement, and 
apeciflc peiformajice of the open contract was refused (g). _ 


The principle on which the Court in such cases withholds bat mm fos- 
relief from the plaintiff is, that it k against conscience for a 
man to take advantage of the pkin mistake of another; or, 
at least, tbBi a Court of Equity wilt not assist him in doing 
bo: but the more existence of circumstances at the date of 
the contract which might easily have led to fraud, and 
the want of any profesrional adviser on the part of the 
defendant, have been held insufficient to negative the right 
to apecilio performance,—no fraud being shown (r ): nor 
will the Court allow a mistake in law («), or as to Uie Ic^al 
effect of the language of the continct (t), to be sot up as a 
ground for resisting specific performaneo (u). So, wboro 
the defondant speculates upon facts, which turn out 
contrary to his expectation, ho cannot rely on his mistaken 
view; and his own personal mistake as to the use which ho 
might make of the property is unimportant (#). 


Mistake, if lolied on, must be dearly proved (y), and 
parol evidence is admissiblo for the purpose. Tlie acts of mavttwciMri/ 
the parties Bubeequent to Uie contract may, in some cases, 
be mateiial as evidence of mistake (s). 


3id. Cases where the defendant has obtained the like ' 

protection, when he has executed the agreement, knowing 
its terms and underetanding its effect, but relying uix>n some 



(9) Samard v. Cm, M Bsst. 261 
(r) LigktfM V. Jltron, S Y. 4 C 

(«) li «ld, *Ifnonntia jwii 
AMd aemif bet In thni mtkxim 
ttte wotl *}«' IstMdln tbs mm of 
denottog gncnl Inw, tbs ordinniy 
Uw of ooontoy. Bnt wlun tbs 
WQfd *jus* k QMd in tbs mam of 
denoting n private ri^t, that miaba 
bfti no appUenrion.'* Ptr Lcfd W«t- 
borr, tn Oooper t. L. IL S & 

4 Ir. Ap. 14S, 170. 


(0 PomB r. Smkky L. E. 14 Eq. 
85. 

(«) Martkali v. CoUttt, 1 T. 4 a 

Rx. B8B, 288 ; Mtidmag r. Sanffcr^ 
ford, 2 yem. 243. 

<7) MUdm^ T. Uvufftrford, 2 Yau. 

248. 

(y) Oaf V. Ruford, 14 Joi, 808 
V.-C. W. i wd sn v. JTiV 

nmrd, 2 Man. 4 0.1; Rori ^ Dm%* 
Uf T. Imdon, CAstAnai 4 i>9m R* 
Cb., U R. 2 E. 4 Ir. A^ 48. 

(x) UmfQ V. Taj^pr, 8 Hih 58» 
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knowii^ Iti 

Umm 

iffeoi 


Ch^^XVlZL misrepresenUtiqn (a) by tbe pliintrff, or tip<»i some MipoU- 
-- - tion open bis part, which goes to vtfy the imttenagreement. 


^ but which he refuses to fulfil: e. g., a parol prmnise to vaiy 
the torms of the written agreement has been admitted aa a 
defence to a bill seekix^ its speoifio peripnoanee (b); So» 
too, where there was a parol promise that % vendor sbojild 
hare a lease of the property which he had in writing 
agreed to sell (c): and the same deelricai has been come to 
in the case of a parol promise by the aoctioneeTi on behalf of 
the vendor, to allow compensation for a deficient in quan* 
rity: the right to which was in efiect negatived by the 
particulars (rQ. So, where the vendor refused to perform 
his agent's engagement, that improvements should bo ex¬ 
ecuted on adjoining property (e). Bat if the plaintiff offer to 
perform Uio agreement witii—if the defendant so desire— 
the parol variation or addition, this is sufficient \ and the 
defendant cannot set up the want of a perfect written 
contract (f). 


But the non-execution by the vendor of a parol contract, 
which, although cotemponmeous with the written contract, 
and relating to the same subject matter, has been tioatod.by 
the puxohaser himself as a distinct contract-*e.p., a parol 
agreement on the sale eff a floodod n\\nn to pump it dry (ff)— 
defence to the vondoris suit for spedfic performance of 
the wnEtefl^contract • ♦ 


So, where A. agr^ to purchase Black Acre of B., and B. 
by the same instrument agreed to purchase Whito Acre of 
A., and no title could be shown to Bla^ Amo, it was hold 


(а) Seo Bmehn v. LUkr, S Aik. 

eSO; 7 819; lortU v. S 

y. 4 C. 4S; 4upr69 CIl III. \», 91, d 

ftsd 184, a ley.; ffturii v. Ktmiitt 
5 BU. N. 87790, 764. 

(б) C7(tfe« V. Oram, 14 Vm 610; 

MUiittkioaiU T. IS Jv, 

SIS, K; ind in IFammmU^ IH 
^ IS CL 4 F. 46, as. 

ro w flbs % Stcimf t Jar. N. A 
S4S; rntp* S47 


(S) !▼«.&& 

376,373: aad M LoiU Bt Ltouidt'. 
ttBu^y.hV. 131, 138, ofm Bk 
TlyasM PluDMi^ rauriu Id Ctown 
V. liiffsfk$94K 1 V«a A & 683. 

($) Waiivh I 81m. K. B. 

6S3jfis6S94WidNi Wmeoa, 

10 H. L. Os. 371 
(/} M4nin t, pp^ s n« o. 
K.4 0.^ 

^ CUU, 3 Drsv. 709. 
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Uist, Buit hy A. ibr spedBc.performance of the agreement CbAZvm* 

for Qie Bale of White Acroi K could not, aa a defence, show ^ 

that the performance of one agreement was intended to he 
conditional on the performance of the other; and that the 
intention was to effect an exchange, and not independent 
sales. Lord. Brpugham, C., in affinnizig the judgment of Sir 
J. Leach, oheerved^ that parol evidence of matter collateral 
to the agreement might be received; but no evidence of 
matter deAors was admissible to alter the terms and sub¬ 
stance of the contract(A). Upon which Lotd St Leonards 
obeerves the evidence was inadmissible, not because it 
was not to enforce a collateral stipulation; but because it 
did not prove that by fraud, mistake, or surprise, the agree¬ 
ment did not state tiio alleged real contract, via., for an 
exchange between the parties ” («). 


The meaning of the above extract from tbo judgment in iddiUoa 
Civome V. Ledia)^, is, perhaps, not very obvious. If meant •meoMBt, 
to .intimatcb that the non-fulfilment of a stipulation upon a 
point collateral to the written agrcoincnt, and not incon-'^*^ 
aistent with such agreement, nor shown to have foiined any 
special inducement to its execution, is a good defence in 
Equity, the dichi/n^ seems of questionable authority; it 
having been held that the defendant cannot set up an addi¬ 
tional parol stipulation as to the time for delivery of 
poBsossion), which was agreed upon by the paiiics at the 
time of.their signing the written contract (1:). 




The distinction in principle between such cases would seem Remifk* 
to be this. In toe one case, the object of the defence is, not 
to invalidate or vary the written agreement, except so far as 
sudi effect may be inddontally produced by proving a parol 
agredfent ^r^lating to the samo subjcct-inaitor; and timi is 
contivy to the statute. In the other case, the object of the 
defence is, to directly attack the written agreement itself, by 


(h)Cr9omr. (i) Svf. ISS. 

SOI, §m see ; aad Lhfd ?• Lfvylf (0) Omend ?. l/tnhMn, 0 Ym. 7SS; 
SafrihO. m 730; 
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Ch^ ^vm. showing that it was executed under mist^e, or on the faith 

_of a misrepresentation by tho other party* or of a promise 

made by him, and which, from his refusal to fulfil it, must 
be taken to have been originally fraudulent And where the 
collateral parol agreement is inconsistent with the written 
contract, the conclusion would seem to^be almost inevitable, 


that the latter was executed by the party favoured by tho 
parol agreement, cither under a mistake aa to the contents of 
the written contract, or under a rclianoo on the good faith 
of tho other party in performing tho parol variation. And 
the fact of the point being provided for by the written con* 
tract, would seem to show, that tho parties deemed it 


important: whci'cas tho contrary may bo I'casoiiably pio- 


suincd of a parol stipulation of a point which is in no way 
piovided for by tlic written contract (Q. 


BtlpnUtkm 

ontUudbj 

coMcat* tw 
dwfooot i 


But where a stipulation is omitted from tho written agioc* 
ment, upon the supposition that it is illi^i^al (m); or where a 
party having bargainee! for the insertion of a particular term, 
knowingly, and without being fraudulently induced thereto, 
executes an agreement from which it is omitted (n), Equity 
will hold the omission binding. 


nor sbmdi 
ty the pUio tiff 

« ici, 1 nd«p«n« 

doni'eoDtr^ 

or^^mlatlon. 


Nor is a breach by tho plaintiff of ah independent agree*- 
ment, or (which is the same thing) of some independent 
stipulation in the agreement, any defence to a suit for specific 
performance. Thm, where A., in considciation of B's builds 

and in case of any 
breach the agreement was to be void, and A. was to have the 
right to reenter, and by the same instniment A. agreed that 
B. should have the option of purchasing the fee at a stipu¬ 
lated price within a q^edfiod period, it was hdd that a 
breadi by B. of provisions as to the insurance of the pre^^y 
was no defence to a suit by B. to enforce his ri^ht of 
piu-emption (o). 


Iff a house, acrcod to mant him 




(I) Aftd aoe sad entuUm Pkipp$ v. Bro. <X 0. 850{ /sebni v, Cahr, 6 
CAtfrt M nysH; KMSm v. Btaia, 6$8; iUcA v. /oebm, 4 Bip. C. 
S Jar. K. B. SIS. C. S14, M, 

(a) lari Imkam CIM, 1 Bro. (o) Ortm% Jmr. N. 8. 8I8| 
a 0. 4 y«i. 148; 8i]«. 17a 98 Basr. 896; watoo Pkiffiy. 

(a) Saa S&dbmie v» 1 nKiapnl. 
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4ftK. Cattcs where the wriUeix egreement is veried by perol 
subsequently to its executi<m: in which cases the variation, 
to bo available as a defence, must be accompanied by such a 
part-peifonnance as would enable tiie Court to enforce it 
if it wore an original independent agreement (p): subject, 
nevertheless, to the doctrine of Equity which allows parties, 
by their acts, to vary the original agreement in respect of 
matters relating to title and the time for completion (g). 


(0.) Ae to ffiwi/nds of defence nryativinff in toto 
right to epecific peifoinxance; t'le., j)e}'wiutl huxi^Hioiti/ 
iuitwe of oonUxui, or fmad, ttifaiding ite 

execution ;—niattere i^duttng to the adaie, — title—or 
conmdo^ation ;^plaintif^e conduct, <tc., a/Jei* coTitmct ;— 
election of other imisdy. 


We may next consider those giounds of defence which, 
assuming the existence of a privut facie valid agreeiucnt, 
go to negative tn Mo the right to spcciiic pcifonnanec t and 
those may, perhaps, be conveniently eonridored under the 
several heads of, 1st, matters relating to the personal 
capacity of the parties to contract; 2nd, uiatterH relating 
to tho nature of the agreement, or to tho drciunstanccs 
under which it was entered into; 3id, matters relating to 
the estate contracted for; 4th, mattcis isolating to the title 
thereto; 5tb, matters inlating to the consideration; and 
Ctl), matters relating to tho conduct of tho plaintifi* subso* 
quently to tho date of the agreement. 


As to the 1st of the' above heada—Personal incapacity 
on the part of tiie defendant to enter into tbo contract (r) 
is, of course, a suffident defence to a suit for speciiic 
perfomSoiee; unless, haiing aciiuiiod or recovered liis 
contracting ampacity, he has coniirmod or adopted the 
agreement We may here remark, that although intoxica* 


ip) BetltofUr, M; let 

r. 17 I5S, aS4; Bo$. ISt 

JbSfsios V. 3 Bm 12$; Hof. (r) Am to vUoli f{d$ ftqH, Ch. 1, 


Om XVllL 
fiael.a 


ith-Sob- 
MqMntpwol 
wUtlon, poet 
peffoRMd* 


Hoctlon $• 

Ah to gfouiiSi 
til aelnuOiSta 


Defsnoeo 
DogoUvtBg 
tA toto 

right to 
mrifioiMr* 


pormil 
tpcifiioity to 
evtnot^ 
on y$ii of 
defondsnt. 
J&tozkotmi. 
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Ch^ZVIU. 
30ol** 9* 


P«mul 

iacapidtToa 

p*fiof ^il0« 
tUf, haw ftr 


tiofi, if excGmve> ftmcmnts to a tempomy deprivation of 
reaaou (ti)^ and is a good defence although the partjr may 
not have been drawn in to drink by the plaintiff (Q,, yet 
it has been held that the mere fact of the defendant havii^ 
partaken freely of liquor hi the time of entering, into the 
contract, is not, in the abeenee of fraud, or of evidence that 
he waa without the frill undeivtanding and knowledge of 
what be waa doing, a reaaon for refruing apecific per* 
formance (u): especially as againat a penon who, with notice 
of the prior eontimet, haa piocured a conveyance of the 
pioperiy from the vendor («). 


Personal incapacity on the part of the pl^tiff at the time 
of the contract, cannot, it is conceived, be act up as a defence 

4 

to a suit for spocific performance, if the plaintiff has 
recovered lus capacity at the time of filing the bill (y); but 
the continuanco of incapacity, at the time of the bill being 
filed, would appeal* to be a good defence (a): and at any 
time during its continuanco, the contract, it is conceived, 
may be put an end to by due notice *&odi the party 
bound (a) ; except whoi'e tho incapadty conaiats in infancy, 
in which case the other party appeal's to have no power to 
rosmd the contract (b); but the infant cannot, whOe an 
infant, enforce it (c). 


A contract by husband and wife for tho sale of the wife’s 
estate, may also, perhaps, be considered an exceptional case; 
that is, if the purchaser, at the date of the contract, bo aware 


(i) Use CboiU T. OayworiXf 16 V«i. 
12, 16 ; Crofftf v. IMmtf 14, il ; 
8ttjf V. Brrnnei^ 1 Vm a B» 196 r 
Na$ft T. Sajftor, S Dm. a W. 60. 

(0 V. JWcinBii, 3 K*., iae 

p. 64. 

(«) 9 Y. a C« 

oaa 

(s) Skav y. ritfflhHty, 1 Bn. a 0. 
667. 

(l) tSdpaii V. 9 Th. Atr, 

696, 694 i sad wf mm dtsd, 
m to MtosUtf. 


(>) FH^ y. Mland, 4 Hon. 29a 

(а) Be* md coudder MatitH v. 
MUOtR, 2 Jso. a W. 426. 

(б) dee ChMnhm on Inlin^, 642; 
Asm** y, SrttdMmit 1 B^ a L. 
66; dtad In FNght r, JBoOtmd, 4 Bnaii 
600 i$miAy. Aw«h I Uod. 29. 

FH^ y, 4 Tbom 296. 

See w to tile tvMwar of iheM to tt 
liifeaa Oaff€r^t m$, 1* B» 6 ^ Ap. 
466; CyM$ H 6 Bq. 466| 
Af<« (Vie, A, 6U 
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tliai (he p^pertf belongs to (he wife (<i). A tnamed woman Cfci^xvm 
may, it seems, enforce her contract for purchase* proyided - 
that her separate estate is sufEcient to dischargo her . > 
liabilities under it (s); and she may, of course, enforce a 
contract for the sale of property settled to her separate use, 
but her husband will be a necessary party to the suit An 
agreement for purchase, entered into in the names of husband 
and wife enures for the benefit of the wife surviving (/). 

4 

As to the 2nd of tiie above boada—^Wliere the contract snJ'-Mei- 
has been entered into for an illc^ purpose, whether tbo tTeewb^ 
same bo expressly prohibited or be* merely the subject of a 
statutory penalty, Equity will refuse to enforce it (j;): but if 
the agreement is not positively ill^^al, the Court will not 
refuse spodfio perfonnance, merely because it savours of 
illegality’* (A); and if a legal agreement bo intended in all 
events to bo executed according to it^ terms, it will not 
neccsaai'ily be avoided by a coUatoml parol stipulation for 
something not mo^m m se but merely prohibited (i): so, 
too, a distinction is diawn between enforcing an illegal 
contract, and asserting a title to money which has arisen 
from it, For example, where A and B. fraudulently registered 
a ship in the United States, and their stibsoquent employ¬ 
ment of her, so registered, was a fraud upon the English 
Navigation Laws, it was held that A might nevertheless 
maintain a suit against R for an account and payment of 

4 

(lO s 7 ^ a a a c. 61 & w. n, O),, 4 o. a jo. sss; 

{t) Ihfdiiig T. U. a Ci, t SSkrmtwy, London aiK( 

VL 1, 0 . IS, 1001 JV. r. JL Cb„ i 1>« G. M. a 0.115; 

(/) Drtw T, E, a M. 6 H. L. 113; bat iha cWwwa It 

ISO; 10 Jar. Ni S. 356: sot faroond tn EtfiUty : S. 0., 16 

(g) 8m JImmm t. riomm, 7 T«t* Dmt.451 i muIom Ift/Ttamt v. Bajfftff, 

. 470 ; JCncwia Ai^iboa, 11 Vm» L. E 1 X. a Ir. Ap» 300, wbm is 
Its \ Jk r. Amithad, 10 Bing. oqnitibU tnortgice by A. M sn 
107 s T. OiteldacMS.S MjL a tsdoMBMat to foebOM critoinsl ^o> 

0. 53,35: XySi Cb. ▼. TWotr, 6 cMdingi ogtiut Ut too, wm ordered 

. B«k 60e; sad tee ibtrffsttw v. Jfaii* to be dellwed to be csncolkni 
dtMr <Md Simkgiiam it Oi, 3 (3) AMm v. Uoti, 3 X. a Jo. 66, 

run. Cib ic4i M4a v. mo, a a ra 

n. 469 ; OrmU ilfMUni it Cb, r. (i) Am Cbreiae r. ibatoaoe, 3 J. a 
EMUn C R. (k. r Hi. 806, 113 ; L. 300. ' ^ 

Imltm md BHokkn Ji Cb» ?. A <0 
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Ghu^xvnz. hifl aliATo of the 7wlized profits of the speculation (k) It 

_would seem that* an agent for purchase cannot, as against 

hifi principal, set up the iU^ality of the contract (Q. 


IdUrfwvm 
with ibe rMtn 
of dthirO 
pwV- 


So, also, if the contract be in contrayention of the rights 
of a tliinl party (m), Equity will refiiBO to interfere; as 
where it derogates from a previous voluntary settlement by 
the plaintiff vendor (n); but apedfic performance will be 
enforced, at the suit of the purchaser, agdnst the voluntary 
settlor (o). 


lubOiQof 
ihaCtnrii^ 
exMuto iho 
Mtnct 


So, also, if tho contract be one which the Court cannot 
execute in all its material terms (j>): so, where there arc 
mutual rights incapable of being enforced by an immediate 
ilecree (f): so, where tho consideration for the contract is 
the execution of works which the Court cannot superin¬ 
tend (r): so, whore it involves a contract for personal services 


(t) Sharp V. TVi^or, S Fh. SOI; 
dnd M0 Butt T. 1 K. a Joi. 

08, 115 ( Shippard r, i5» 

401. 

(Q MulMi V. /nOiM, 14 Bwv. 
608. Ai to duunpertj, Well 
p. 8S9, «f ueq. An to aa agrooneni to 
give a qnaJifioation to idt In ParUa> 
neat, eee CoBoffhan t* 8 

a. 4 F. 574 ; Jfarrii r.Amery, L. K 
.1 0. P. 148; and we Map ▼. Map, 58 
Beav. 812 where a eeaveyanee by a 
father to bit eoa in ovUcw to qnalify 
him aa a voter wae npheld. Aa to the 
Uortm^ Act, eee t. Iftiaoa, 

a Ka 680. Aa to the Ship Begiitry 
Ada, eee ifWgSat v. ifofn^ S Da G. 
M. 4 G.. 849 \ MOatmnt v. Baahm, 
S Da O. H. 4 G. 408 ; Irautnoff v. 
Armttronp, 8 Sq. IL 078; Jhmean t» 
rVfftfoff, 15 a B. 858 ; Barr v. 
Appl^ 7 De G. M. 4 G. 585| 
AWepean, At, MaU Oa, v. Baptl MaO, 
lOa, Cb., 4 K 4 Jo. 876. 

(m) Bm Jfomttty. YUMkag, 8 
4 ^ 540,584 2 and aee and oc—idw 
PntoA V. Pmaea, 11 Beav. 865. 

(•) Smith T. <7flrf«ad, 8 Her. I» $ 


/oiUani T. Zepfffd, Tom. 4 R. 281 2 
Compha T. Jnpiibp, 1 Pa a 4 Jo. 
508. 

(o) Bvftti T. 18 Vea. 101; 

Daliap t. Whimper, 26 Beav. 588; 
and 

(p) Obrenft v. Xi/wonfe, 8 Dm. 4 

W. 80) Oouater v. ifa^efam, 5 
Moo. P. C. 83 2 Dow ae v. Obff^ C 
Ha. 437; Ford v. 15 Beav. 

408 2 WOhieauoa ▼. WooUea, 3 Die. 
210; PoKi Oocolak Oa, t. Oydol 
Pataae Cb., 1 Jo. N. 8. 7^ ; 8 Sm. 

4 G. 110; and eee DirtietAaea v, 
e Wn ns and 2»fe t. (Mf, 2 Pb. 52 
and 60 ;* VTariiig t. Mttp^tetUr, Ae, 
£ Cb., 7 Ha, 402 2 Mope ▼. Bepe, 22 
Beav. 551 ;d. Wtlm A. Cb. v. 

5 DeG. M. 4.-G. 880; Vaneittart v.' 
FmeOloH, 4 K. 4 Ja 82. 

(f) BtoeM T. Mo, Ti. A. 1 Ch. 
Ap^ U7» imnii«y.^ W. 2 H. 4 
IL 870, 810; Q er mk j,'Sdwmdt, 2- 
Dm. 4 W. 80 j ffCfa v. CMZ, 8 ^h.. 
80; /Mt. 88 Bear. 514 
(f)Bm Pth r, BrtcXha, 

Ae. 1B. 4 M. 468; and M to 
bnOdan* centtaota, tide mfrh, p. 860. 
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c^an imcertoin duration (it ); as wBere it was one of the Oh^xvni. 

temu of an agreement for the lease of a coal-whaif, that the_.. 

lessor should act as the lessees’ agent in canying on the ' 
husiness (Q; S 0 | an agreement either to bonow or to lend a 
sum of money upon mortgage cannot bo specifically en¬ 
forced (u). 


So, where the enforcement of the contract would ho against impeUegr. 
public j)oUcy; as where it originated in the improper dis¬ 
closure of evidence taken in a Chancery suit, the Court^wiU 
not interfere (v ); so, if its completion would amount to a Browa of 
breach of trust (x ); even by reason of any stipulation colla- 
ioral to the mere agreement for sale; as whore it was agioed 
that the purchaser should out of the purchase-money retain 
a debt due to him fiom tho selling trustee (y): so, where 
trustees concurred with other fiduciaiy vendors in a sale of 
three several properties for an entire sum, which they agreed 
to apportion among themselves, specific performance against 
tho purchaser was refused (a). 


An agreement between husband and wife, provhling for Agnmnu 
their future separation, is contrary to public policy, and 
cannot be enforced (a); but if entered into after the separa- 
tion has taken place, or on the eve and in contemplation of 


(n) Firik r. Jiidtey, 9Z Best. 010; 

B$kii V. i>KB9ii, 9 Ad a B. OM. 

(0 Opden T. F^md't 9 jQr« N. S. 
2SS; as L. J. Ch. 71 
(«) Foffen T. ChaItU, 87 175; 

6 N. a. 384; SUKd ▼. 

8 Jdt. N. 8. 875 1 SO B«sv. 371. 

(v) OoM V;/acbM, 6 Ye*. 18, 30. 
M Moraocl V. BuBer, 10 Y«. 892, 
818; Ord y. Kod, 5 Medd 488; 

T. Biee, 1 Jmx A W. 74; 
Tmer v. iTorvq^ Jm. 178 ; Wood v. 
JlSikardton, 4 Bwv. 174; v. 
iUjrftct, I CeU 648; 

1D* a. a a 08; WiUa V. 
Cnddon, 8 Ch. A Y. 708; Swwrfy v.' 

11 Jv. N. a 538, 1058 ; 7 
De 0.11 a G. 399; iTa* V. ftpAsa, 
19 I^T. 5tf: Al m wAwry, Ar. A Ch, 


V. london <t9d N, IF. A Ch., 4 DoO. 
H> a G. 1Z5; JMnee t. OofdiMgkom, 
A 3 C3iu Ap. 902, vbero tnuifiece 
wirro eelling uocler cleprecU;<iry tson^ 
(Htkn^ We hAre wee thftt ar 
A greeuent giving A A right of pre- 
eapUiA over R'e cstAte, in conridcTA. 
tlon of A not c^poeing B. on A mIo 
by taedtm of other iiroperty, bi wit 
niegel: OoJtoik ▼. AhiNet, 1 CoQ. 243. 

(y) Thompoom t. C Bcav. 

47a 

(t) IteJa V. Odblvi, 10 Jur. K. R 
1248, reverdng 82 Beov. 655. See ee 
to eerenl nu^tgegoM of (he eamo 
oMaU ooBcuirlng la a mlo, MoCaro^ 
ffker V. WtiiddoM, 84 BeAv. 107. 

(a) Ho&twmdk ▼. Wytimtoth, X Bov. 
a 0. 519 ; m T. IF., 8 A a Jo. 882. 
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Ck^xvm an intended sepMation, it may bo upheld. Where the 

^ 1 _ agreement ie between the husband and a tnuteo for the 

« wife, and is supported by a good consideration, aa ay., an 
indemnity by the tnutoo against the wife’s debts, it can be. 
spedSeaUy enforced (6); and the agreement of cither party 
not to Buo fur a restitution of conjugal rights, will bo 
enfoTGod by injunctiun. 


In a late case an agreement entered into between A* and 
B. his father*in-law upon the occaaton of a separation 
between A. and his wife, whereby A. undertook to execute 


a formal deed of separation and to secure an annuity for the 
maintenance of lus wife and child, waa decreed to be speoi* 
fically cnfoincd, notwithstamU ngthc abeeneo of any indemnity 
to the husband agiui^t his legal liabilities; upon the ground 
that the agreement bad boon acted on by B., who had, at his 
own expense, maintainod his daughter and her child upon 
the iaiih of it (r). 


iBorothWDl 
ecMSci bj 


If an agreement be entered into by an agent, the omission 
of all usual and proper stipulations in fsTOur of his 
principal (tl) may be a reason for refusing specific perform* 
once: although, as a general rule, the Court will not 
decline to onforco a contoact jon the more ground of its 
improTidenee (r). 



So, although the Court will not, as a general rule, decree 
specific performanco of an agreement to enter into a partnoiv 
ship (/), or to contribute a share of partnemhip capital (g), 
yet where the putieshaye agreed to execute a formal instru- 

(S) WUtou ▼. watopi, 1 H. Um ol m exte Isto 

6S3; Mvmi ▼. 7/wU, 10 W. R SIS, a ocotnet fat mh,' m Bmmer y, 
nvtfrfag H. R SI Bmt. 89 | iad L. R19 10$. 

Me T. Wblrowii fok. IS} (*) iMKree T. Joeeb, 1 MdL 472 , 

WUUamt T. BaSg, L. S. 2 Sq. 721 . 477 . 

(<■) 006. V. L. B. 8 Xq. {/) Sb^Ui (h, t. Sarri- 

480 } sOiiMd L. B. 6 Cb. iip. 222. mis 17 Bwr. 884 1 aad Me UmimU 
HtUbmtr.La^tjh 1 T. *C. v. IWeel Os, M Bmt. 482} 
a C. 172. 8 m VMM V. OMm, 8 

CL B F. 722, 781} sod Ommm ». W SIdd t. MtmlU, 80 Bmt. 
A4ivhM«, I D« O. * B. 282 { M to 271| 2 Jv.N.B 872. 
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ment, wUcb, if executed^ wiU alter ibeir position at law, and 
enable them to assert a legal right, the execution of the 
formal Instrument may be decreed, notwithstanding that the 
partnership thus created may be at once diBsolved (A); and 
the circumstance tiiat the deed contains unei^orceable 
proTisiona does not seem to be material (t). 


And the Court will reetrain the breach of a negative 
clause in a contract, although it cannot specifically enforce 
the entire contract (k ); because if the plaintiff at any time 
fml to perform his obligations, the iiyunction may be at once 
dissolved (1 ): and where, if an iiyunetion were not granted, 
the damages would bo incapable of estimation, tho Court 
may, it seems, restrain the breach of a positive engagement, 
even although tho entire contract is not enforceable in 
Equity (w). 

In one case, where A., a brewer, sold a freehold plot to 
trustees of a building society, who covenanted that A., his 
heirs and assigns, should have the exclusive right of sup« 
plying beer to any pubUc^house to be erected on tho land, 
but there was no covenant on the part of A. to supply the 
beer, and B., having notice of tho covenant, orect6<l apublic^ 
house on part of the land purchased from the trustees, which 
be supplied with his own beer, it was held tha( tlie covenant 
was not void, oiUier for uncertainty, or want of mutuality, 
or as being in unreasonable restraint of trade, or as creating 
a perpetuity; and ^t,*although positive in terms, it was in 
substance a negative covenant, the breach of which might 
bo restr^ned in Equity (n). 

So, Equity has refused to enforce contracts on tiie mere 

SvxM V. LUkt, 8 Ajik* 988; uul aee Mkd oompM Mer^ionVi 
Siikhr T. ir«{d«r9sr», 8 K* a Ja rVactiii^ Vmjpaity v. Aunwr, Xm B. 
401 * ISEq. 11 

Mo^tr V ir»afart«ni, mhi wyrS (0 6w t. WaUMm, 8 K. 

ifyomt A ee. T. l Ja 898, 401 

dUtar, DeO. 4 A 188; (•) litjima ▼. A C A 0)., 8 X. 4 

"limhg T. 1 1)«;0. M. A O. Jo. m. 081). 

804 ( ftftd mi m InJoBatioot, (•) OiU r. Ta. R. 4 Ch. Ap» 

888, iso, mkI osm* ihws dM; 884. 

TOi. XU It 


Chw; XYlIl 
Met 1 
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^^vin. ground of thoir hardship as against the defendants: as where 
-^— ono-half the purchase^money would, under a clause of for¬ 
feiture contiiuncd in the will of a prior owner, have gone to 
a Oiird partyXo) ] or, as where the contract provided that ^ 
road should bo made by the vendor over property retained 
by him, and it appeared that the nuUdng of the road would 
risk tho forfeiture of the lease of part of the estate (p). But 
before tho validity of such a defence is admitted, the Court 
requires to ho satisfioil that forfeituro will be tho necessary 
result of enforcing the contract, and idso takes into con¬ 
sideration who is responsible for the forfeituro (q ): for 
oxamplo, it will not permit a defendant to put himself in 
such a position tiiat hia performanco of the agreement 
shall create a forfeiture, and then to turn round and say that 
tho plaintifT^ial) not have specific performance of tho agree- 
ment, iK^cause the defendant has, by liis own act, enabled 
tho landlord to enter,upon the agreement being peiformcd (r). 
So, it has Itccn held, tliat a mortgagor, contracting to grant 
a lease should not bo compellod to pay off tho mortgage in 
order to enable him to complete tho contract (a). So, W'heie 
a mortgagee, after forcclosmt), contracted to soli at a profit, 
and inadvertently contiacted in the charactei’ of a mortgagee 
with a power of sale, the Court refused to compel him to 
exercise the power, and so run the risk of being held 
accountable for the purchase-money as mortgagee instead of 
absolute owner (/); and where thoro was a mutual under- 
stanrling, but no definite agreement between the mortgagee 
and intending lessee that the agiuement for a lease should 
be approved by the mortgagor, and he declined to concur, 
tho Court refused to enforce the agreement against the 
mortgagee, or to bold him liable in damages (u). it is 


(0) Faine v, i?mni, dtail 2 Ym, 
807. 

(p) Peacock ▼. Pm$c% 11 Bmt. 
888 ( Mkd om v. iMitiry, 8 Va 

a. a Ja 4ua 

(9) Mliny ▼. Zumtcjf, 8 Do G. a 
Jo, 488, and aaa p. 408. 

(r) Turn«r, L, J., la I/efHoff ir« 
Zamkif, M iOfri, p. 409, 


(t) OoHtffon r. llacUcr, S Sch. A L. 
180; 3ot zuy 1 b mdi a 

QdM be awarded under l^ord Ceimi^ 
AeO, eee Bvm y. Boev. 400 ; 

oadMe iopfd, 

(I) Watacn T. Mankn, 4 D# G. M. 

aO. 880. 

(•) PraakUmki T. BoP, 88 Besf. 

m . 
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concdiyed, spodflo perfonnaoee would berefiwd against a Cbi&xvnr, 

mortgagee witb no power of sale, who enters into the _ 

contract in the mistaken belief that bis mortgagor will 
concur. 

4 

So, where a tenant for life, who, upon the settlement hy 
him of lands of equal Talue, would have been absolutely 
entitled to the settled estates, contracted to sell thorn, the 
Court would not order him to procuro and settle other lands, 
and so acquire a title (m); so, whoro tho vendor entered into 
the contract in the belief that ho was tho absolute ownor, 
and it subsequently turned out that he had only a power of 
sale and exchange, and was bound to reinvest the purchase* 
money, specific performance was rofusod (y). 


So, whore tho complotion of tlie contraot would involve a nroaoh of trait 
broach of trust, the Court will, partly, as we have noon (s), 
on tho ground of the impolicy, or quasi ^illegality of tho 
tituiAQction, and partly on the ground of hanlslnp, decline to 
interfere. Tlius, where a solo by tnistees under a power 
was so disadvantageous as to bo a breach of trust, Uio Court 
refused to enforce the contract (a): so, where tho trustees of 
an ostato joined, expressly in that capadty, with tho bene¬ 
ficial owners in a contract for sale, and all agreed to 
exonerate the estate from any incunibiances which might 
affect it, the Court rofas6<l to enforce this agiocment against 
the trustees, when it^seemed probable that the incumbrances 
might, and perhaps materially, exceed Uie amount of 
purchase-money (b ): and tho validity of this defence is not 
confined, to cases where an express trust would be vioIato<l 
if tho contract were enforced, but applies to every case where 
its enforcement would involve a breach of confidence (c). 


(x) ifowR ▼. Oeerfft, 1 MsdA. 1; 
and Me t« NidtotUf cited 

p.S,IL 

. (r) Uood T. Oglaxder, 11 Jv. N. 8. 
4SS i 84Beev. 518, SIS; $ed fwera. 
(i) ViiU raprd, p. 1047. 

(a) MoHM V. BaOir, 10 Ym. 808, 
818; tAd iM otW CMM eHed In 
aote {x)t raprd, p 1047. 


(5) T. Adam, 6 Bear. 

000 ; 8 Benv. 108; and mo aa to 
hardaUp, TWbot r. Fctd, 18 8m. 178 
Ilminffway r. ArMadar, A. 243 
XMcrby T. Jmnitiffi, 8 Sim. 840 
and WM V. London mui Porinwtik 
A Cb., 0 Ha. 120. 

(f) See Mifftiod f. IhdUr, 10 Vea. 
282 , 818 ; Skrrwtbytrif and Biminff* 

11 % 
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Ohuk. xytst. 
SMt 0. 


WbM IM« 


SftMihIp OQ 
n«iQb«i of A 
corpoTAlte. 


Bbvdablp 
wb«& Mo«r* 
Ubiod* 


So» where the contrsct was intended by both parties to he 
the means of forwarding a common object which had utterly 
failed before the bill was filed, the Court refused to in- 
terfero (<Q. So, in case of mutual, though distinct agree- 
iDontB,^the subjcct-mattor of the. one maybe so connected 
with that of the other, that the Court will enforce both or 
neither (e). Where, however, the contracts, though con¬ 
tained in the same instrument, are ready independent, the 
breach of one is no defence to a suit for specific petformwee 
of the other (/)• 

But whore a solicitor contracted in his own name for the 
purchase of an estate, the fact of his having purebaaod for an 
undisclosed client, was held to bo an inaufBciont defence on 
the ground of haitlship (y); so, also, where a person con¬ 
tracted for tlio lease of a mine, his ignorance of mining 
matters, and the fact of the mine having proved worthless, 
were lield an insufficient defence (li). 

And in cases against public companies, the Court will not 
consider the hardship inflicted upon individual members, if 
•tho contract bo enforced, but will look to the rights and 
liabilities of tho corporation itself (/). 


Wo may here remark U«at Uie fact of the time within 
which a railway company is empowered to take land having 
expired is no defenco to a suit to enfofee against them their 
previous contract for purchase (h)« 

V 

Hardship, in or^er to constitute a sufficient defence, must, 


Aan it. Cb. T. X. N, W. A Ok, 4 
neo.tf.aa.ii6i 6 U.l.ca.iisj 
And tee ¥rj, lia 

{d) Fadwiek t. /iaatNp, 14 li. T. 
649. Sed oHUr, If ibore wne ao 
eommunitjr of pntpoee: too WM t> 
Th I>irtei l^ftdon ooef P^rUmuik 
A. a., 9 Ha. 129. 

(e) OrooMt ▼. Ltdiord, t H>L ft K. 
see; And 100 Tndi»0 Cb. 

T, Amnw, L. B. IS Bq. 18 i And fid€ 


npr% p. 1041. 

{/) Gr^m Xoi0,<ft8 Boat. 625. 
iff) datwk T. S9 Boat. 481 
(A) Uaifwatd r. Chpe, 85 Boat. 140. 
(0 /WLord Cottonhim In Sdtoatdi 
T. Onmd /AwfM. B. Cb., 1 tf yl ft 
Or. 650,674. 

(A) Jfawkei ▼. Sad€m OmOei ft. 
Cb., 8 Do a. ft a 748 i 1 Do a. M. 
ft G. 797 i 6 H. L. 0. 881) And too 
18 ft li Vlot. a 88, 1 .90. 
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^ a goncial rulei be proved to have existed abtbe date of the Cb^^vin. 

contract (^); unless, perhaps, it has been occasioned by the__ 

subsequent acts of the party seeking sped fie performance. 


So, Equity will refuse to enforce a contract which was 
procured by fraud (m), or duress, or was entered into under 
a common mistake (u), or, in many cases, a mistake only by 
tho defendant (o); or under the influence of surprise (j>); or 
was founded on a fraudulent or material miaropresentation 
or concealment ( 3 ) of facts by the plmntilT ( 1 *). 


TnaAf mlf« 
tike, nipriaa, 
mUf^ eeea tfc*] 
iiontor o(ia« 
oeilmi&i 


Thus, where a vendor made a hoiid /uh mistake as to the Uituko. 
authority which he had given to Uio auctioneer, and tho 
property was knocked down at a less sum than ho had 
intended to accept, specific performance was i^useil ( 0 ): but 
a mere inadvertent omission to insert au iutendod teim in 
tho contract (^), or a mistake as to tho legal consoqucnces of 
an act (k), or as to tho legal effect of the agreement {x), or as 


(/) Wthh V. londM P9r($H0»tK 

J?. Co., 9 Hft. 139. 

(m) Am to evidonce of wUcb, mo 
T. 3tapU$, 9 Do O. & S. 91% 
(») CalttHe^ 1 . WmiarnM, I Vm. 
J. 311; ▼. ScoU, 13 Yoai 

i9Z, 421 i doM V. S Von. 

a B. 624; ZorU Cordon v. Htri^ 
ford, 2 Hidd. 106 \ OAfn t. Offf, 7 
Boiv. 118 1 Monro t. Ti|i4or, $ Ha 
66; niffgino r, Stmdo, 2 Jo. & H. 
460; Ooekfono WUHo, L» 1 Ch* 
Ap. 68. 

(o) See Maiini t. Freeman, 3 Ka 
26 1 2/arftett r. Tiddinff, 2 SdL A L» 
649, 664: MotH r. Oto^ 1 Mid<L 
1, 11; Batendale ▼. Ao/e, 13 Besv. 
601 1 AMenborowf^ t. Edward*, 8 Bq. 
Bm 124] 5(MUto«2 ▼. Domk^, 39 
Boftv. 480 1 Uood r. C^toiwar, It 
Jtir. K. a 438. 

(p) Sm Beane ▼. Zlmfljos 3 Bro, 
a 0.160 1 Twinino t. Morriet, 4. 
826; Lord Tewnekend v. Stanfpwom, 
6 Vm. 838, 888 1 MoriMi Sutler, 
10 Vm. 806 1 Wiilan t« WUtm, 16 
y«a T2| eSd, 3 Dow. 374] sod wo 


]£i|. Jar. note to sect. 120. 

( 7 ) Ai to vbat in, ICO frnne v» 
7 BeU. Ap. (1 186, 283, 
H ; lUfneU ▼. Sprtfc, 1 Do O. M. 
a G. 660 ; ▼. MomU, 31 Bwr, 

608; but we Jlajfteard t. Cbpr, 25 
Boiv. 140; meeilmcat hf voulor ot 
0 miAO. 

(r) See cuei eftod, tvprd, CL tlL 
AD(] CL IV. p. 181, «4 eeq.; nad CleT» 
Wkoni r. Taebvrffk, 1 Jift A W. 113 j 
Otdman r. iloner, 18 Yen 10 ; 
Zorttl T. 7/icl^ 3 Y. a C. 46; Com e, 
Middletoe, 8 Dre. 308; Sftri'tr v. 
Ifarriean, 3 CoH 646 ; llarrw v. 
Kmhle, 5 BIL N. a 780; Ihnn^ v. 
litineo^, L. £. 6 CL A^ 1, om of 0 
fT>uu><^]ng gale ptia; Bug. 31L 
(•) Dffp T. WdU, 7 Jar. K. a 1CN)4: 
80 Dq*y. 320. 

(() Gorier V, Do G. a Ja 

663] but wo SroMfflUon ▼. J/eU, 8 
Do 0. a Ja 601. 

(«) G. W. J2. V V. 6 Ha 

01 . 

(ft) fv L» n{ 14 Sq. 

66 . 
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AS TO SPECIFIC PEfiFOBHAKCE. 


Chap» XVnii 
Sect 9. 


Fraudt 


Dureec. 


]U(nark« 0 ll 

miereprewat* 

Uoa. 


to tho pnipoeos. for wluoh Uie property may be used (y) is an 
insufficient ground of defence. 


Wliero a mortgage was intended, but an absolute conrey- 
anco was in &ct taken, the setUng up of the latter by the 
mortgagoo was held to be a f^ud, and parol eyidcnce was 
admitted to proTo tho temia of the contract (a); and whore 
a contract for the purchase of a partial interost in ostato 
has boon procured by fraud, a subsequent contract for the 
piuthaso of the residue, if fiEuriy referable to the prior con¬ 
tract, will sliai'o its fate (o). 


In one case, a security obtained from a father for his son’s 
debt, under a tacit or implied tlireot that the son would bo 
pTosoeutod for felony unless matters were satisfactorily 
arrango^l, was held to bo invalid; not merely as being a 
misprision of felony, but also on the ground tliat the father 
was so cucuinstance<l as not to bo a frt>o and voluntary 
agent (b): but the incro fact of the defendant being in prison 
the time of signing the contract, is not of itself a sufficient 
dofonco (r). 


And whoro one party induces the oUior to contiact on the 
ihith of rcpiesentations made to him, any one of which has 
boon untrue, tbc whole contract is in a Court of Equity con- 
sidcrod as Laving been obtained fraudulently; for none can 
say that the untioic statement may not havo been precisely 
that which turned the scale in the mind of the party to 
whom it was addressed. And ^though the untrue repre¬ 
sentation may in the first instance havo been the result of 
innocent error, yet if, after the error has been discovered, the 
party who has Innocently made the incorrect representation, 


(f) A/admajf S 

Ycrn. 24a 

(x) /An(of» r. WrifAty 4 J)e 0, k 
J<k IS. 

(«) AjmM ▼. 5j3rjv, 1 Be Q. H. a 
G. SSO ; y^KffC V. AfmtO, S Ha. 
SOS. 

{h) WiltiMi* r. AfiffyUJA, 1 S. 


a Xr. Ap. 800 ; ud lee pp. 210, 811, 
818, 219. 

M BneSnir t. ffoAm, 1 Die. 17S f 
m Citwmmff t. Inte, 18 Jv. 881, 
Q. B. I Pkff r, S$pUvmt 8 MjL a 
k. 42S; T, /oobmi, S Beftr. 

•198. 
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Buflers the other party to continue in error and to act on the 

belief that no znistako has been made, this, from the time of_ I_ 

the discovery, becomes, in the contemplation of Equity 
a fiaudulent zniarepresentation; oven thotigh it was not so 
originally (d); and a ground for rescinding the executed 
contract (e). 


If, however, the party to whom the roprosentations were Who* tbe 
made himself rosorted to the proper means of verification, 
before ho entered into the contract, it may appear that hb ^ 
relied upon the result of his own investigation and inquiry, 
and not upon the roprosentations made to him by tbo other 
party: or if the means of mvostigation and verification bo 
at hand, and the attention of tbo party roeciving tho 
representations be drawn to thorn, tho circumstances of tho 
case may he Buob, as to make it incumbent on a Court of 
Justice to impute to him a knowledge of tbo rault, which, 
upon duo inquiry, he ought to have obtained; and thus Uio 
notion of reliance on the ropresontations mode to him may 
bo excluded. These remarks, however, do not apply to casca 
where a resort to tho proper mcanfi of vorification would not 
load to tho detection of tho misrepresentation: thus, whcio 
a sale plan was so drawn as to mislead the puiohascr as to 
the boundaries of the estate ho was buying, and an octual 
inBpoction of the property with tiio sale plan in his Land 
only confirmed his mistaken impression, specific porformance 
of the contract was refused against him (/). 


Again, where the subject of the contract is in its natuie Wloro it li 
unceL'tam,^where all that is known about it is matter of meroipeeul^ 
inference from something else, and tlic paiiica making and ^ • 
receiving representations on the subject have equal know* 
ledge and means of acquiring knowledge, and equal skill,^ 
it may not be easy to presume that representationB made by 
one would have any material iniluenco upon the other (g ); 

(S) Pif tord CMWorkh, 1 D< Q (/) Domii v. Uanwht L B. 6 CL 

If. a a 708. Ap.1. 

(t) Chfkw V. ShilMo, 7 (8) Sec jud^ent In v. 

IM p. liO. 7 Bonr. 140 | n&d too /V<> 
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AS TO SPECtFXC PSRfO&iUNCB. 


and it has been lud down that if a pujcliafle]^ choosing to 

_judge for himself, docs not avail himself of tiie means of 

knowledge open to him or to his agents^ he cannot pretend, 
by way of defence, that bo was deceived by the vendor’s 
I'eprcsentatioDs (h), * 


tf, M to Tlius, in one case, a purchaser of mines which proved to 
^ * ho worthless, having pemonally injected them before signing 
the contract, was not allowed to set up his ignorance of 
Jhining inattcis as a defence to the vendor’s suit (t); and it 
was also held that there was no obligation on the vendor to 
inform the purchaser, that the mine had been previously 
worked and found unprofitable (1:). 


AsTOenont 
r 2 , u 

boiWMD ptf- 

tloa 

sfoidodbv 
fnodof tolrd 
ponoa, 


Wmiof 
auiuallt^ of 
mtody—* 

dctacs, 


And an Agreement, fair as between the parties, is not 
invalid merely because it may havo boon concocted and 
brought about by a third person witli a iHudulcut intention 
of benefiting Iiimsclf (^). 

Want of juutuality of remedy b a ground of defence not 
unfi'Ci^uontly relied on; and respecting which tiio rules of 
the Court seem somewhat undefined. The prindple would 
seem to be one of apparent Equity: vi$., that a defendant 
ought not be haiusscd with litigation founded on an agree* 
ment whicli ho himself cotUd not enforce if the plaintiff 
were to think fit to stop proceedings. For this reason, it 
was once doubted whether a plaintiff could enforce a written 
agreement which ho himself had not signed: but it was 
ultimately decided (vi) that bo could; inasmuch as filing the 
bill binds him to the contract, and from that time there is 
mutuality (n). So, as we have seen, the pemonal incapacity 


forU V, Hiekardt, 17 M 
124; Jtnningt v. 6 Do O. 

H* A 6. 12S; I/atfKood t. Oipe, 29 
Omt. 140; and compirA 2li;fyUi t. 
8ama$, 8 J. A H. 460. 

(A) AUtcood ▼. 8man, 12 Cl A P. 

(i) l/agwopd r. Cope, 25 Bmt. 
140. 

(t)a 


(/) BAmp T. 6sbh$, 2 Fh. 425. 
(m) 8«e 2 GdL 161. 

(ji) MortU ▼. irUfkak 2 Jac. A W. 
iM p. 487; (hfman r. Vpte^ 6 Pin. 
Abr. 688; UomS t. Dew, I Y. A a 
0» a 845; T. 2 CoU. 

161: londw mI jStrvUAplan JL 

flk T. WirUir, Cr. A Fk 57; but ms 
Wm 0«tkarikr» Aofcf lovtKer, 12 Y«. 
107, 
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of the pbuittff to enter into the contract, ia generally, if Cb«|^yilL 

Bubsistiog at^ the time of the trill being filed, a good _ 

defenco (o). But the &ct of one party to a contract having 
BO acted as to preclude his right (p)i or even having by 
accident tost his right (q) to enforce it in Equity, will not 
affect the remedies of the other party: and it not unfrequently 
happens, in other cases, that plaintiffs obtain <lecree8 for 
specific performance of agi'eements, the specific performance 
of which could not have been enforced agiunst them as 
defendants (r). 


The non-mutuality defence has generally been grounded wto foondad 
upon the alleged enUre, or partial, want of title in a plaintiff 
vendor: such want of title, it must bo remembered, being 
urged as an objecti6n to the existence or validity of the 
contract; and not by way of denial of hb present ability to 
give, to, or procure for, the defendant, his righto under Uio 
same. Thus, it has been held, that A. caimot enfoino, against 
C., an ogicement for Uic sale to him of B/s oatate; even 
althougli B. be willing to confirm t])o contiact (s): and it has 
boon considered doubtful by Lonl St Leonards {f) ** whether 
them is any case in which a mao, knowing himself not to 
have any title, has been allowed to enforce the contract hy 
procuring a title before the report" (u). 


But, as a general role, where no legal invalidity affects the 
contract,«tho enforcement of it in E(juity is a iitaitor of crviloouj 
judicial discretion {x); and, in several cases, specific per- Cour^^ 


(o) VitU Ilford, p. 1044; sad aeo 
1D* 0. M. & G. BBS. 

(p) Ji, Ok r. Knott, 
10 Ha 12B \ Uatvk€$ y.KC.R. Cb., 
1 Do a M. a a 758; 5 H. L. Co. 
831. 

(9) iDoa.H.ao.78a 
(r) Boo Mnriin f, B Do G. 

M. a G. 788, 708. 

(t) Noot T, Hogt chod Bog, 817; 
iad too T. B Eq. Ca 

Ab. 0BO; t» CVot^ Bub. 

Ill 2 T. OrvUf 8 £^t BS, 


42. 

it) Sag. 12Ui edit 241, a (/»X 
(«) Soe OQ Ukio pnini, BrjNiA t, 
Lewiof Ky. A Muo. SS6 {n cue ot Iaw 
oa a oilc of gixido) 2 tetkMerc v, 
firo^iier, t Joe. a W. 289; Palbf v. 
PaHon, 9 Sim. 29 I Ri» A M. 
206 ; onJ Uio eoun dtodi in/rd, 
n. {6\ 

(x) 2 Y. a C. C. 0. 64; oad see 
roaioricft ol Lord Kldea m ir4«V< v. 
Domon, 7 Vm. B8, u to how the 
dloexotUa ii to be exordoed. 
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Cb^^Yin. formance has beon decreed at the suit of Tendon who, 

-contracting under the bond Jf<U belief that th^y could mako 

a good title, aftorwaida, on diBcovering that they had no title 
either legal or equitable, procured the concurrence of the 
necessary parties (j/): as, also, at the .suit of Tenders who 


had contracted to sell the foe simple, knowing they bad 
only a life estate or other limited interest, and relying on 
being able to procure the concurrence of tiie parties entitled 
in ix)niaindcr (c): so, it would soom, a vendor who has 


contracted to soil in tlio bondjide belief that he is absolutely 
entitled, when in fact he has only a partial interest, may 
enforce the contract, if he is ultimately aUo to comploto 
the titlo (a). 



And it secins by no means clear, * whether, even in the 
oxtrcuio case of A. contracting to sell tlio estate of B., A. 
would not bo entitled to specific performance, if, by procuring 
a conveyance from B., he were able to mako a good title at 
Uic time fixe<l for Uic delivery of Uic abstract, or even at the 
time fixed for completion (5). Perhaps, in most of such 
cases, the material point may bo, whether the purchaser, 
upon discovering that the estate is not bound, has at once 
repudiated the contract, or has continued to negotiate upon 
the footing of its being still subsisting (c). At any rate, if a 
purchaser intends to rely on the objection that the vendor 


has only a limited interest, ho must do so at once, and 
cannot avail himself of it, after having required the con* 
cuiTcncc of persons who can complete the title (d). 


Of) 860 IfoggttH r. SMI, 1 Ena. 
a HyL 209, * CM of mfutolto oa to 
the pnipor partuR to exardM a power 
of ulu uncUr a wiU { CUADtierio/a r. 
Ltc, 10 444, whora the frrmtage 

of the catate wu foaad to belong to a 
fehinl p«u \ v. SymenJ*, 1 Y. 

a C> 0. C« 60S, whora the eatate had 
to tho Cmwui a&d aee 
WUUam Y. Oarttft dtoil 8ug. 217; 
Orakam v. OHrtr, 8 Baav. 184 1 
ffawtu Y. H a A Ck,l Do G. H. a 
G. 7871 6 B. L. C. 881. 

(a) Lord jSlosnos y. itet, dtod 8 


V. Wi&a. 680 1 TTyiia Y. 

7 Vm 208 : csifn r. Cooper, 14 Yea. 
805; &Uie^ t. //olMor, 8 Y. a 
aaasi. 

(a) Muma Y. Goodpaar,! Do Q. V, 
a 488 ; 6 JwF. N. B. 01; oa i^oal, 
856; 1 Da 0. a /o. 482. 

0) See Mofilork y. BolBer, 10 Voa. 
816; EmAsi y. Wood, 1 Jao. a W. 
481 : and m 9 T a a 0. 0. 6A 
(r) Boa Mpkoik y. Astoadi, 1 Y. a 
a a a 608; Y. ZTatoler, 8 

Y. a 0 . a a 66. 

(d) ifwrcff T. QoodpoiT, «6i laprA 
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In iToci NtmM'iv, A. E» who had an interest in the Chi^^^ii. 

property, was^no party to the contract for sale. SpociAc _:_ 

performance having been resisted on other grounds, tho title 
was referred, and tho abstract, as carried in before tho 
Master, stated that A B. was willing to join in the convey¬ 
ance. Exceptions were taken to tho Master's report in 
favour of the title, and on tho hearing. (Oth July, 1837), 
upon the exceptions and further directions, tho dofondants 
for the first time raised tho objection diat A. B.*s intoroat 
was not bound by tho contract. Upon tliis tho vendors 
producod a signed agrecioont, procured just before the 
hearing, by which A. B. agreed to join in tho conveyapee; 
and Sir L. Shadwell, V.-C., held that it would not do thus 
** to bolster up the case at tho last moment,'' and dismissed 
tho hill with costs; but this decision was reversed without 
hesitation by Lord Cottonham (e^. 

Kowovor, in a modem case, whore tnistocs with a i>owor \Vhor»tbe 
of sale oxordseable with t^o consent of the tenant for life, )>orfociod tuiu 
onterod into a contract, and filed a hill for specific perfoim* 
anco, but did not procure tho retjuisiio consent until after 
the commencomont of the stilt, V.>C. Kuight Bnico iiitiniatcd 
a doubt whether the bill should not be dismissed, although 
tills had not been contended for by tho defendant (/); and, 
in a later case, where tho contract was for a yearly tenancy, 
with an option of taking a lease for twenty-onc ycais, and 
tho tenart, on fin din g that the landlord could only grant a 
lease for twenty years and a quaiier, repudiated the contiact, 
it was held that tho landlord, who, befoi'o the cause was 
hoard, but not till after ho had filed Ids bill for specific 
performance, was in a poeition to giant tiio stipulated loose, 
could not enforce the contract, which was void for want of 
mutuality (j;). 

But the purdbasor may, by his contract, preclude hiinsolf 

(l) Mr. Ut>ym, sod S87, 650. 

from bk brki on tlw sppmL < 7 ) iWer v. AVrM, 6 N. IL 561 ; 

(f) Ad(m$f.JMx,lY.±(Xa C. 11 Jv. K. 8. 789; 56 Uesv. 167. 
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Ch^. XVUt freak objecting- tb&i the consent of a specified person is 
' necessary, or that the sale U a breach of trust; thus, e.g,, 
where trustees for sale, who had no power of leasing, granted 
leases which materially lessened the value of the property^ 
and tlieu 03q)res8ly sold tlio estate, subject to the unautho* 
rised leases—the want of authority being plainly disclosed— 
the tiUo was forced upon tlie purchaser (i). 


eluded from 
ObjMQoB, 


Tbs 

of Ml loeuai* 
bniiQ« Botft 
mAfttsr of 
dafcBoe. 


The existence of a heavy incumbrance on the estate, and 
the mental incapacity of the incumbrancor, being matters of 
conveyance and not of tiUo (Q, are no conclusive defence to 
a vendor's suit (k). 


Komiiud 

cootnotor. 


The fact tliat the vendor contracted to sell his own estate, 
in the name of, or as agent for, another (/); or Uiat the 
nominal puialiascr was in fact the agent for a thiid pei'son 
with whom the vendor has quaiTelled upon other matters (ni), 
or to whom he has given a bare lafusal (n) to deal for the 
estate; is not, in general, any defence to a suit for specifle 
perfonnance: unless the ease can be brought witliin tho 
class of cases noticed (o), by showing that the mis¬ 
representation was used as the inducement to the defendant 
to enter into the eontract 0>). 


(A) Nickofh ?. (Mdt, 8 Do 0. J. 
a a 18; 84 Bmv. 876; And m 
T. Slaflil/rau^ L. 1C 8 Exeh. 175,170. 
p. 964. 

{k) Duke ^ Lmtfvfi r. G/jrwis 8 
8m. a 6. 218; 1 Jar. N. 8. 888; 
affirmed 696. 

(t) FdXvKm'9. Lwl (iwjf^,lBiu& 

aM. 88. 

(m) UaU T. Wftrrm, 8 Vw. 6C5. 

(i») 919, XonI 

CkUdf lBraC.aD9,eeep.9d;Md 
{wpre, vbethOT tbU doctarma oMi be 
OTtandod to coiei of Rfoul grounded 
OB yij poiikalareadepedSedreeiQp; 
•ee. 1 CoU. 919; lad eee Fpfktm r. 
Ain, Lofft, 788; SotmtU v. 

U Ysa 8881 (fUvtikf v« 


i 8 (^aL.i 2 a 

M F9«e 791 

(p) ▼. DnIv e/ Atfcie. 1 

Vem. 987; SnU r, died 

Lofft, 797; «nd eee v. 

1 Co!L SOX It ^n>oen that 
ipedfie perfonnonoe wu decreed Id 
T. Dube Aubt. see 14 Vee. 
827, iL The l>oke*e e^ty eeome to 
hare beea of (eoeordiag to modem 
nodeoe) e very doubtful cherecteo j 
MTKwmtfTig, infobrtipoe^ to bii baving 
told the eetotee at oa tutdemlcb, b 7 
wej o4 bribe tb the Ohoaoellor before 
whom cuMi, in yrhleh the Duke vu 
la tg ee t eJ, wtn dtpmUngi eoe the' 
ocoomt of thetmttHotfon 6o» Bogey 
Kwth, riled Sog, 919. 
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It seems to be doubtful whether it is a 


urj't 


defenx^ to a ch^xvin. 


purchaser’s suit for specific perfonnanco that the vendor, 
when ho signed the cm)tract> supposed the purchaser to be 
another person of the same namo. 




a 


The insertion in the contract of a penalty in case of non- iMrtkaof 
perfonnance, is no defence to a suit for q>eoific per* “ 

formance (q ): 'nor, it seems, is a stipulation for the payment 
of a specified sum as liquidated damages (v ): in fact, decrees 
have been made upon agreements which took the shape of 
bonds (s): but the obligee must elect between his legal and 
equitable remedies (Q. A bond void at I^aw may bo a good 
agreement In Equity (u). 


The circumstance that damagos could not be recovered 
upon the contract at Law, has not boon universally con- 
sidcred a good defence to a suit for specific performance, 
although, as observed by Lord Hardwick (x), aro 

very few cases in which a Court of Er^uity can decree a 
performance of a covenant or agreement upon which thcro 
can be no action at Law, according to the woids of the 
articles and the events which have happened*:” Ijord St 
Leonards considers tho result of the auUioritios (which aro 
confiicting) to be, that although ** Equity cannot contradict 
or overturn the grounds or principles of Law,” it will yet 
decree specific performance of an agi'eement void at Law, ** if 
there is a clear ground for the interference of Equity, accord¬ 
ing to the general rules of the Court ” (y). 


(2) Howard Hopipnt, S Atk. 
S71 ; CWm r, 8im$, 6 Do G. Hi A 
0 .1 1 aod iM Zoffoa r, ft reoialf, t 

a a F. dll, esa 

<f) JMtrig V. WHtafar, 4 Draw, 1$4 
($\ Hobtoa T. Trtvor, % P. Wma 
lei ; Batter t. .Powit, 2 CoU. ; 
but not if ili« pUlntiff bnro ooforcod 
tho pe&nltj, SahUer ▼. FerffweoOj 1 
Hao. a a. 281 Ai W tho 
tim of a Gout of Sqqlty to niMn 
a braaoh of as •erMoast Mownd hy 
a bond, tea CZanboa v. £dff$, 8S Boav. 
227 : Ac r. 6»fdfib, 227| 22S } asd 


•00 30 a 87 Vic. CO, a. 24, mb aoet. 
0, vrhm the Act oomoi into opontion. 
(0 Fox T. Beard, 88 Bear. 827, 

82a 

(«) ^Hire V. WhiUon, 1 H. L. C. 

88a 

(c) See WhitmH t* Farrd, 1 Vm. 
256, 253. 

(|f) Sng. 220, and aoo nooo tbcio 
lefeiiod toi On tho other hand, tho 
fact of dama^ bdng roouvonble at 
haw U inoondwivo ao to tho right In 
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ch».rnn. 

Saot 


CoBtavei 
inoiyBbla of 
oppipfoto p«r* 
/onBBBCO. 

loUttnf to 

ttUt« 

hoir for o 
defoBOd; 


And Etjoify will not decree specific performance of part of 
a contract, if unable to enforce specific perfonnuicc of all its 
material terms (a). 

As to tlio Snl of the above heads.—^Upon defects in the 
estate itself, wo may refer to former observations respecting 
misdescriptions and compensation (a ): we may also remark 
that, although either the ori^nal non-exisicnco of, or the 
want of a sufficient title to, a material part of the propoiiy, 
or that part of it which may have formed the inducement to 
the purchaser, is a suflieient defence to a bill for specific 
performance, yet more nonexistence does not, univetsally, 
as a ground of defence, stand so high as want of title; for it 
may, obviously, bo often a very different matter to a pur¬ 
chaser whether ho be simply unable to got a particular pait 
of what he contracte<l for, or whoUicr sudi part will bo liable 
to bo held by another person, and converted into a 


nuisance (h). 


puVUo It was considered, in one case, that the existence of a 

buWm , nuisance in the immediate neighbourhood of a house 

agreeil to 1x) taken as a residence, and Tendering it tmfit for 
that purpose (its existence, however, being unknown to 
either party, although easily ascertainable by the vendor), 
is no defence to his suit for specific performance, although^it 
will induce the Court to tiy the case strictly (c). 


paUb boon* So, where, pending a suit for specific perfonnance, the 
''**‘***^ defendants, a nulway company, prosecuted their works in a 
manner eontraiy to the terms of the contract, and opened 
the line, it was held that the inconvenience which would be 
caused to the public by interfering with the traffic, was not.' 
an avmlablc defence (d). . *' 


(t) ^ 104e, b. (|iX m Sa* & a 0. 16S, 165. 

(«) Ch. in. SBd IV. As to Xm* ?. Jmwm, 7 Hs. 410, 418. 
bow for tbo'pQrcbsM ol ssTenllob (4 AojhU«i ▼, T%ama V^IUjf Ji 
M coBBoctod, Hdi t'yrO, pp» 1074, Os., t* R S Gb. Ap, 147»tovstibf 
1076. And MO tbo Jndg^t in H. B. X* B. S 8q. 87< 

JCnokkM f. Grw^f 1 Msdd, 167. 
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We have already seen (e), that the acddental dostruotion 
or deterioration of the estate subeequontly to the contract, 
is no defence to the yendoria bill for spodfic performance. 


As to the 4th of the above hoada—Want of title to the 
estate is a defence which may occasionally be available as 
well to vendor as to purchaser. As a general rule, however, 
a vendor will be compelled to convey his interost, if an 
imperfect one, in the estate, if the purchaser choose to accept 
it without compensation (/): so ho will bo compelled to 
make good the contract out of any interest which ho has 
subsequently acquired ( 27 ): or to procure tlio concurrence of 
parties who are bound to convoy at his request (It) 
trusteca of the 1 ^^ estate (i): and in one case, a purchaser 
of copyholds, who had acquired the whole legal an<I 1 >cnc- 
fidal interests, was nevertheless hold ontitlotl in a suit 
against his vendor to require the coocurronco of mcio 
nominal trustoos, who had never boon admitted under a 
voluntary covenant to surrender (it). So, a vendor, pro¬ 
fessing to sell an unincumbered estate, but having in fact 
only an equity of rodomption, as a genoral rule, will bo 
compelled to redeem the mortgage, and obtain a conveyance 
from a mortgagee (Q. So a texiant bi tail in rcmaimlcr 
w^l be decreed to convoy a baso fee, and covenant to lar 
the remainders over upon becoming tenant in in 
possession (tn). 

But Equity will not compel a vendor to procuro the 
concurrence of parties whoso concurrence ho has no riglit to 


(e) Svprd, 240. 

(/} Sm IfariieU S 8<^ 

k L. SS4; Sog. SIS; BradUy v. 
16 Bmr. 460; BtsrrtU 
S am. a O. 48. 

ig) Sm omm oit«A p. 807, 

uid Om r. 10 Jor. 010, 

vxj.a 

(i) Om 1 M«dd 111 V. 

UuOir, 9 8^. a L. ISO, 168. 

(0 8ae Bog. S40 % Orip v. 

9 Aik. 74 , 76. 


(i*) V. WtdteTi 99 Uo&r. 468 2 
hai the pljijntifl iHd not get bin coflti*; 
$€tl qwm thii CM, ftod wet Mintim v. 
A'lVtfooci, 1 a IL 1 Kq. 449 j AffinnnI, 
L. It. 8 Ob. Ap. 614. 

<0 Bnt oompm fi'ed{/tnod t. Adnmt 
S Umy. 600, whura the Court on the 
grouni] of hATtUbtp refuted to {otcr- 
ftre. 

(m) Lord eom, dtod 1 

8eli.aU10,tt. 


Chap. XVm. 
Boot 9. 


noffeniotlo& 
of eatsta, net 

•>pqw0iiiiiT*t 
dtfann. * 

leUUogto 
tUla ! wsDt 
of titU, ooo* 
■idered •• 
TciuWa 
dtftfMa. 


CsMi Iq 
wbioli h la 
ftvslUbla. 





AS TO SPSCIFIC PZBT0BKAKC8. 


CW^ZTXil. require; t.g., a husband to procure the concurrence of his 

_ ^ wife (n), or son (o), except perhapSi where he has expressly 

agreed to procure sucli concurrence (p); or a tenant for 
life to procure Uio concurronce of trustees for sale of the 
reTersion, they being under no obligation to comply with 
his request ( 7 ); nor will it compel him to perfect the title 
by cxerdsing a power of purchasing and settling another 
estate in lieu of that which he has contracted to sell (r); or 
by making hiinaolf the personal representative of a deceased 
owner (s); or to coiupleto a contract which he has entered 
into in the belief that he is .absolute owner, whereas be can 


in fact only soil under a power of sale and exchange, and 
with a liability to re^invest the purchaae^money (t) ; or to 
purchase and convoy the titlios of an estate contiactcd to be 
sold as tithe free (u): or to convey, as mortgagee under 
a power of sale, au estate which he as absolute owAcr 
by foreclosure—and tbtis render lumsclf liaUe to account 


for the purchose-monoy (x ): or, in the case of a fiduciary 
vendor, to carry out a contract, which might reasonably 
expose him to liability at the suit of his ceMuU qru truet (y). 


It has 9 veii been held; that where a ten^t for life, with 
the ultimate reversion in fee, contracted, ss it appeared to 
the Court, merely as the agent of his trusteoB (who had 
a power to sell the fee simple), be was not bound, upon the 
contract being hold void as against the trustees, to make it 
good out of the fee simple, which had suhsequenUy vestod 
in himself by the failure of the intervening limitations (z), 

(b) Smtrg r. Warn, 8 Vo. 506, . (r) ZTottef r. Owrye, 1 M«UL 1. 

514 ; Uvttl r, Gtoryt^ 1 MbSiL 1,5; («) r, Bloftdt 8 ColL 676i 

M J^an T. J9HU, 2 Ph. 170 ; (;) ffcod t. Offlander, 11 Jar. N. S. 

parM 18 Bmt. 471; Me Bad 403; 34 613, 610; ml 

GompBiB WiI$o% Wiiliaut, 8 Jur. («) JbddT. Oe^ 17 Vo. A 
H. & 810. (b) T. 4 De Q. U, 

(o) UoKtl V. Otorye, mprri. A Q. 830. 

(p) See Smeiy y. Wete, 3 Vee. (g) Smadff 1 Jar. N.fl. 

505, when the eBriier oBMi tra dted; 638, 1063; 7 De Q« 1^ A G. 300 
bttt the pobt «eem» vocr doofaifol, ud obmi dtsd, Mprd, p. 1047, o. m. 
•M Sag. 808; Una v. Jadwn^ 18 (t) MoriMs T. 'PWtr, 10 V«b. 808 

Ym. 387. 310. 

(]) Thomas r. I Ka 72^ 
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But thk dcdsion would proliaUy not now be followed (a); 
and, of ootme, the dedmon was different, where a tenant for 
life, fdmilarly circumstanced, contracted in hU own name, as 
if seised in fee simple (Z»). But the Court will not deci'ee 
specific performanee by. directing an invalid assurance to bo 
executed by a tenant for life, ^ich might encumber and 
embarrass renuwdermen (r). 


Where the want of title is only partial,—r., whoro it 
affects only part of the estate, or only paii of that interest 
in it which was agreed to be sold,—the question arises, 
whether the vendor can resist the purchaser's clcuiu to 
specific performanco with a compensation, or, to speak more 
accurately, aji abatement of tho pincbasc-monoy. Tliis 
right generally, but not imiversally (<{), exists in each claH.H 
of cases (e). Thus, want of title to the entire inU^rcst 
contracted for will not, it seems, bo availablo as a defence 
for the vendor, if the purchaser elects to take such estate as 
tho vendor can convoy (/); or to dispenso witlt the con* 
currenco of a penon having a partial intorost in the 
property,—as, c.g., a wife entitled to dower,—upon being 
allowed an abatement from his ptutrhasc^money (</). So, 
tlio want of title to even a considerable part of tho estate is 
not nocesaarily a reason why the vendor siiould not convey 
the residue (A). But, cases might occur, whero, on the 
ground of hardship, Equity would rofuso to assist a pur- 
chaser; as in the case put by Zxird St Leonards (/), of a 
vendor showing a goodj^ to his mansion-house and park, 
but having no title to a “large adjoining estate hold and 
sold with it" In a case before Sir L. Shadwcll, V.-O., 
where, upon a contract to sell the entirety of a lace 


. (a) 8S9 fi Bs. ft B. M. 

(6) Jhttier t. Powis, t CoO. ISC. 

(tf) atlard Vi Lord 1 Ba 

ft Bi S41: M Ml. 

(if) itm. ftB. ssa. 

{e) 10 V«. lie I 17 y«a 4011 1 
Vat. ft B. 50S| S Vm. ft B. IM; 4 
Bitcum. 

(/) Barrri v. ISoi.ft 0. It 
VOL. XU 


Of) warn T. n'in/Mj, S Jar. N. a 
SIO. 

(A) TFo^mi T. Bniotftt 3 Vc*. ft I). 
.137. 102; aihl lev Hooper w.Smfirf, 
SoOep T. Piper, U B. IS K<i. 083, 
vhert tho Tcnjor hod only s moivt/ 
of tbs ooUXo which bo er»titnoto«1 to 
m41. 

(0 Sac. sia 

I K 
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XVllL 


luanufactoiy, it appeared that tho rendors had only nine- 
&dxtoontlii», and that tho remaining shared clearly belongo<l 
to another party, who had also a charge on the vendor’s 
shatts for a sum ncaily e^iual to tho purchasO'monoy, tho 
V/omt i*cfu5cd the piirdiascr specific porfommnee with an 
abatement (/): a dcciaioii which Lord Si Leonards suggests 
limy be ix^forrcd to tho nature of Uio propoiiy (m), but 
olhciwibc disapproves of (u); he seems, however, to cou^ 
sider tliat Uie decision would have boon coiroct, had the 
runialiijug shares been held by tho vendors themselves 
under a defective title. 


In a subsoquont case, tlio same learned V.-C., whore tho 
vendors had agreed t4i sell two-sixths of coilain leaseholds, 
and then found that tlicy bad only four-twentieths, deciuod 
B^ieeUic peifonnancc witli an abatciuent; observing, ** tins is 
vciy unlike a case whero i>arties contract to sell the whole, 
but can only sell a part ” (o): fioni which remark, as In 
tho case l»efuro tho Court there was no question as to 
leaving iMui of tho propoiiy in the hands of tlio vendors 
witli a l>ad title, it may be infciTcil that his Honour, u^ion 
gcneial piinciples, approved of his foniior decision. 


Konirki oa It soofiis, however, difficult to mideiatand why specific 
tbsuaMf. pcrfonnoiico should bo ivfuscd in tlio former case; ur to 

distinguish it from the ease put by Lead Haidwicko, of two 
tenants in common agi'ceing to sell the entirety of an estate, 
and one of them dying, and a decree being made against 
tho suivivor in reflect of his share, although tho contract 
could not bo enfoi'ccd against the representatives of tbo 
deccoKcd (]/). In a later ease, where the former decisions 
do not appear to liavo been cited, tho Court refused ^ccific 
performance with an abatement, when tho vendor could 
make a title to only thrcc-fourUis of the property, and the 


(/) Wkeati^ V. SlAde, 4 Sin. 180. aid m iMttfaig on tho quoottua 
(n) And mo I*rkt v. Oriftk^ 1 !>• d ooamo, Xefntil v. Spiye, t Ha 
G. M. a a. so, 00. ass 1 1 d« q. k. a o. coo. 

Sia> (p) Bm w na|, 1 Vm. 

( 9 ) J9nci T« 19 Jar, iCC; 819, 88i 
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vcmaining fourth was clearlj voeied in othor parties: hut 
this sooina to have depended on the fact of trustpinonoy 
being on the eocuri^ of the Tender's interest in tho proporty 
to an amount exceeding what would have been payable by 
tho purchaser, had his claim to an abatomont succeeded (y). 
But in a vety recent case, whero tlio vendor agreed to sell 
tho entirety of a freehold estate, and it was Bubeo(|ucntly 
disooverod that an undivided moiety belonged to othor 
parties* Sir Charles Hall, V. C.* held that the pui'chaser was 
cntitlod to the vendor's moiety on payment of onc-lmlf tho 
purohaso-monoy (r). Tho result of tho auUioritics ap[)cars 
to be that, except whero there is a good defonoo on tho 
giound of hardship or the Uko, the Couii will insist on a 
vcndoi* making good his contract to tho extent which bo is 
abb to make it good, and on his submitting to a pro]>oiiionato 
reduction of Uio purcliasc^money, if the purcbowr is willing 
to complotc on these tenuH; and that in applying tliU iu1o 
no distinction will bo drawn between cases whero a vendor 
lias contracted to soli an cutiro estate, when ho lias only i)ai*t 
of it; and cases whore he has contracted to sell undivided 
sliaros in tho estate, and has not so many sharos as ho 
contracted to soil. 

Tho right, however, of a purchasci' to rc<xuiro sxx^ciilc 

IK'vfonnanco vnOi an abatement of tlic purohaso^moncy is 

subject to tho vendors right to rescind tho contract, whero 

such a right is reserved by the conditions: tlius it has Ijccn 

hold, that a condition for roscinding the contract, if counsel 

should be of opinion that a juavkotabic title could not bo 

made, enabled the vendor to rescind, upon counsel rojecting 

the title to one undivided thiitl of the pTo^)cHy (k) : so, in 

tho eo|^veTse caeo, whero the purobaser had a right to i*oscind 

tho contract, in ease his objections to title were not roinovcd, 

and he gave notice to vacate tiio ground of the vendor's 

want of title to a small |)ortion of tho estate, it was 

# 

(2) ifsw y. fVpAsai, 19 Bmv. 970. (#} Wiltiam % BdionrJtt 0 

(y) iSnuhS) Ii. B. 18 Bq. 78; ud hm Mnttpvn A^dUf, L. Ik 

088. 8 Ch. 91. 


Chip. XVIII. 
i^ot, 9. 


CondiUua 
rundmlio^ 
•my bu ou« 

lOTMd. 


axs 
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Chi^^vilL that ho was not compellable to complete with an 
-I_abatement ( 0 . 


Of course, no such 4|uestion can be raised hj a vendor, 
when, upon the purchase of several lota hy the same pur* 
« chaser, the title to one or more of such Iota is found to 
be defective. 


S ^ * general but not uni venal rule, every purchaser has a 

right to take what he can get, with compensation for what 
bo cannot get (ti) ; but he cannot claim a convoyance of an 
interest to which a vendor shows a doubtful or defective title, 
with an abatement in respect of the imperfection in titio (x), 
except, perhaps, where the defect is of a temporary chai-acter, 
or is otherwise a fit subject for compensation. Thus, where 
a good title was deduced, but the vendor's wife refused to 
release her dower, spocifie performance was decreed at the 
purchaser's suit with a compensation (y). Conduct or 
acquiescence on the part of the purchaser which amounts 
to an acceptance of the title, may yet be insufficient as a 
waiver of his right to compensation (s). 


Veitdor, 
wbea oam« 
pdled to 

MBV«T 

ptrtljl 
uU^rrH In 
ettoto, w1^ 


So, in ;^cral, wiicn tlie vcndoi-’s UiUivst is less than what 
ho professes to soil, the purcliaser may tako what he can 
have, with an ahatemont («); as in the case put by Lord 
Eldon (p). of a man contracting to sell the fee simple, and 
having only a term for one hundred years; so, where the 
contract was, in effect, for an absolute term of twenty-one 
years, and it was found that tlie actual term might dotermino 
by tile cesser of cei-tain lives, specific perfomsnee was decreed, 
with an abatement in respect of the difference between the 
absolute and defeasible interests (c). There was a jimilny 

(t) Jtkim Y. W9»d, 8 Jor. N. S. (x) T. Jono, i Dt O. V, 

*JaS07,816. 

(a) Ptr Tomer, L.J., la Bmglut (•) i>Fo* y. Oai.^ 8 J. 4 L. 480.' 

T. /MM, S n* O. r. C Ja 807,818. (ft) ffood t. GrUIA, I WilL Ch. 

(a) H’illiami T. Iligilat, 1 C. F. C. Ca mo 44: 8og. 80S. 

•W. («) JM$ T. Utter, oitod J8 V«. 7: 

<,) Wilien r. WiBim*, 8 Jiir, N. B. aod tea p. U, . 

810 , r.-o. W. 
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demion whore term wm sold with the benefit of A.*a Ck^ xvjll. 

covenants for renewal, and sudi covenants were found to bo _1_ 

not absolute, but binding only a contingent poition of his 
assets (<Q. So, where the agreemont being for a term of 
thirty •one ycani, a title could be shown. only to a term of 
twonty^one year^, and a covenant for lonewal of an additional 
teim of ten years (e). So, where A. contracted for tlie pur¬ 
chase of an estate from B., who represented himself to be the 
owner in fee, but was in fact entitled only jmi* axUix vie, 
with remainder to his wife in fee, specific performance was 
decreed at the suit of A., with compensation in respect of 
the interest of B/s wife (/). So—there being Uie common 
condition for compensation—^when property sold as a 
renewable leasehold was in fact merely for a term ceitain, 
the contract was enfoieed with an abatement (y). So, it was 
admitted by Lord Eldon (the case l^cfoiu hiui Wing that of 
a contiact by a tenant for life for sale of the fee) (A), that if 
a vendor having a partial interest in an estate, enter into a 
contract, representing and agi'ceing to sell it as his own, the 
putclrasor may take what he can have, wiUi an abatement. 

However, in a case (0 before Lord Langdalo, U.li, when a 
tenant for life, with remainders to his first and other sons in 
tail, with reminder to himself in foe, contracted to sell tho 
fee simple, speculating on the cunsont of the tnistovs for Rale, 
which consent was eventually witliheld, his Lordship refused* 
to enforce specific porformanoo to the extent of the lifo^ostato 
and iisinaiuder in fee, and >yitii an abatement; but tho 
dcosion is disapproved of by Lord SL Ix^onards (k ); and in 
a subsequent case (Q, Lord Langdale appears to refer to 


((I) iiUliffah y. CkoSf, 16 V«i. 11, L. A. 5 Ch. Ap. 5S4« 

13; bnt, tka Coui iviU not (y) P^ier v. 11 Ua 26 

now ooDiidor Um ecanpntndTn vUuoi mb p. SO m to ohorcli leiiiaf. 
of oovoiunti ; t. Or^, {k) MoHiMk t. Duller, 10 Vbb. 315. 

1 Mac, a Cr. 100; and Aowt. trfnX (f) Tkomae r. Ikrinff, l Keen, 729. 

16 Sim. S90 ; T. QtUo%, (k) Sag. 309; at to tka difBodtj 

1 !>• 0. a Jo. 60a of fiziiig the amoont of 

(tf) //saSar|i r. JJickJleUi, S klyL beiAg n maon for r«foidzig roUaf, mt 
a K 639. Cvidon, 8 CL t F. 766,793. 

{/) B*nu$ V. Wood, L. B. I Eq. (0 Or^kam v. (Hiter, 3 Beav., aaa 
I3i, am^ Wit»nr.imkmi,ewfr^{ p. 128; and aaa iVtu/e v, Maebentie, 
and wa and dMi^niik Ckitft T. . t Kmb, 474« 
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ch^p. xvtu. 


n«fth«r 
nor token 


Vcndor’i 
ftod |rar- 


liis former judgment aa if not altc^other satisfied of its 
propriety. And in a convorso case of & person entitled in 
fee, subject to a life estate, agreeing to sell the foe simple in 
possession, speculating on the concurrence of tho tenant (or 
life, 'a'hicli uras vithhcM, spediic performance, with an 
abatement in mpect of the life estate, waa decreed by 
Y.-C. K. Bruce; and tho vendor, having knowingly offered 
for salo an interest to wliich he was not entitled, was not 
allowcfl to avail himself of a condition puiporting to rcHorvo 
tho right of rescinding the contract if tho title should prove 
defective (m). 

In two cases above referred to (i>), whore the vendor’s title 
was only contingently defective, it was hold, that the pur- 
clmsor might take the cstoto with an indemnity; but it has 
boon settled by sul)Soqncnt decisions, that an indemnity will 
not be enforced against cither party (o), unless it be pro* 
vide<l for by special agrceiuont (ji). For example, where 
trustcoB of a settled estate, which, with othei* proportios, was 
subject to a pecuniary charge, wore empowered to aoU at the 
retiuost, and by the direction, of the tenant for life, a contract 
entered into by tho latter, without tho consent of tlm 
trustees, was enforced oiler his death; but, in the absence of 
any special i^reomcnt, without any indemnity against the 
charge (7). 

And matters \phich would not bo conadored fit subjects 

$ 

(f) WrtOier t, Santi, 8 MmU. 
847; V. A$kon, 1 MyL A C. 
105 ; Pntmon t« Long, 5 Bmv. 608; 
DOT ban la Arfaitr*4or on the ncree* 
ment any {xnpUed matboray to awnnl 
in InSemnUy) ^OM Jioar^ 8 Ad. 
a S. 200, 284 A» to tbe mode of 
imlenui^ on por^iiie by nilwiy 
eotopinj o£ piH of liadi vobjeot to 
mt-ohugi, Ml PontU v. AmM 
Wak$ A. C^, 1 Jar. N. 8.771 
(f) BaSnWiAffO r, KutnaM, 32 
Dmv. $43. 


(m) KMorpt T. ffofytU, 1 CoU. 
2 oa 

(i) Me V. Utier, dUA 13 Vm. 7; 
. MiPiffan v. Cwle, 13 Von. 1. Ae to 
the duDi^ wlucb my bo rocovered 
bXtbi pwtbMerInmeb i cue ,vide 
enprU. 

(o) Meianne v. Attitky, 1 Ym. 
a E 224 ; Peton v. Drtbiur, 1 BIL 
42, 36; Aifiett r. AdUon, 1 Mjl A 
C. 105 s Novaiite v. PUf^ 7 Bear. 
821; Jiuigweyy. Orag, I Hie. A G. 
102, 111; MO it Law, &aki t« Pkiniif 
I a E 273. 


e 
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for componsatioii as against a ptirchasar, may ontiUo him to 
an abatement of purchafle-money, if ho elect to take the 
estate; the ezisieiice of mining rights (r), or rights of 
common over the estate (s)» or the want of a road whidi tbo 
vendor had agreed^ bnt was unable to make (/)• 


Chip, XVIIl 
^ 9 . 

rhiiwV 
right! Id 
mpect of 
•bottfnflntf « 

not rooipr^. 


If, however, the purohaAcr, at tho time of entering into 
the contr^ bo aware of the existence of tho outstanding 
interest, or that the vendor is agreeing for more than bo can 
give, or if ho proceed in the matter with notice of tho defect 
and without inmsting on it (n), no abatement of purchosc- 
monoy will, it is conceived, be allowed (ic). Thus, whore a 
husl^and and wife agreed to sell the wife's estate in fee 
simple, and tho purchaser knew that tho estate belonged to 
tho wife who rohiBed to convey, it was held that ho could not 
compel tho husband to convey his interest at on abated 
price (y). Nor will an abatement be allowcil in respect of a 
lease granted by the vendor, but wbidi is void by statute (s). 
And the omission of tiio purchaser to make proper inquiries 
hoforo accepting tiio title, may preclude him fri>m clmming 
compensation for a defect which, witli a little more diligence, 
ho would have discoverc<l Tims, whom on an agreement 
for the purchase of an advowson, noticing was said on either 
side as to the amount of tho income of the li\dng, or as 
to tiie basis of calculation on wliicli the purchasor's offer was 
founded, and the living was in fact chaigofl with the repay¬ 
ment of H loan f^m Queen Anne's Bounty, tho purchaser 
suing for spedfic porformance was held not to bo cntitlcsl to 
an abatement; inasmuch as the charge was an oitlinaiy 
liability, the existenco of which ho would have Icamt by 


Bight to 
mtumcmt 
lost, by ooik« 
tractivg for 
ofUta m)i 
qoUm of 
Uafeots 


(r) Smmm Ftfioiny, 16 Yea. 
S90 ; 3fMi*T. (bUer, 3 J. A L. 49$, 
500 (right oi torhiiry and gottiug 

Umevtona); but wo SuuiMmn 
Poue/tf 20 L. T. •CSl ; Jtawudem t. 
7/rrri, 4 Jttr. K. S. 200, wbno ibo 
mljuM had bm ahaadoaad, tlkoo^ 
tho right to work tbau oentiuoed. 

(!) Sng. 312. 

(4 Peawib T, 11 B«av. 


356. 

(«) /-M P 

Sa« ZntrrartoH t, PutUr^ 1 

Sd. a U 13, 12 ; //amfU y. rM- 
2 a<^ a L. 549. 500; A’iiiAorjfe 
▼. //o^U, 1 ColL 203, 215. 

(y) OusUe ▼. Wi/liMim, L. It 5 Ch. 
Ap. 53A 

(;) Jfprri$ ▼. 7*rt9to», 7 Vom 557. 
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prudoni inquiry (a). So, in one case whero tbo purdiaser 
6 fc the date of iho contract wm aware that the property was 
in the occupation of a tenant, and made no pinvioua inquiry 
aa to«tho naturo and duration of the tenani’a intereet, it was 
held that he was not enUtlcd to specific performance with an 
abatement, on the ground that the property was subject to 
an undisclosed lease (6). 

And whora a plabtiff had oUaiuod an agroemont for an 
cxeliangc wdth iuimediato possession, under a false rapre* 
scutatiou to the defendant that the tenants of tlic latter 
wotdd accede to the arrangement, he was pot allowed to 
claim specific pcrfonnance 8\ibject to the tenant's intorosts (<^). 

4 

It may occasionally Iuipi>cn that the vendor's interest is 
found to exceed that Avhich ho contracteil to sell: in which 
casi) lie must, as a general rule, make good the latter to the 
best of his ability: for instance, where a vendor, in fact 
seised iu fee, contracted to sell estate as copyhold, stating 
it to be equal in value to freehold, it was hold tliat ho ought 
(hut fur other grounds of defence) to have convoy oil the 
freehold (i/). It has, liowovcr, bex^n held, that, on on egrac- 
ment to assign a lease, Etpiity cannot decree an underlease, 
althuugh the assignment >vouId induce a forfeiture} since (be 
vendor's motive to the assignment may have boon to cs<Ape 
tlio i!ent and covenants (s); but tlio defence, as Lord St. 
Lf^nards remarkn, is one which could seldom be set up by 
a vendor (/). 

If the purchaser bo unwilling to complete with an abate¬ 
ment, ho may itaist specific pcrfonnanco (</) on the ground 
of the tenure of tlic propeiiy, or of a material part of it, 

(a) ▼. (<A w Jforrf^ 4 Bru. C» 

d l>e O. a Jo. SSe; 7 H. L. Cik 606. U, Me 631. 

(31 Jtmm y. Lfcitfidfi, K 9 K<|. (•) Anon., Bog. 60^]. agf^ee end 

61 s end nee PkiOi^ vJ Miller, h. & eo^dg Wsisii, 1 Jtf• 

e C. P. 196, rerened bn i^^eel, K. DoU bL k Uv 86. 

L. R. 10 a P. 4S0 i end Jb CkbO- (Jk JM, 

Iwo T« //mIjv L. R. 9 Cb. 447; • C/K If ke rely on went of Uile ee e 
and tiM p. 461 ^^e be iboold no! file e croei bDl 

(e) Ctriioel t, T^tbirr^fA, 1 Jea k ii' b'm %be oosneet rewdnded; 
W. Ill * T. Bonvs, I Yea J. 664. 
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varying |rom that to which he u ontitied tmdcr the contract; 
tg., he will not be compelled to take a term (even for 4000 
years) ( 4 )» or a copyhold (t) for a freehold, or mchi ehoep* 
walks for a freehold (h), or cnfranchisod copyhold for a 
freehold* where the righta of Uie lord in reepeet of mincraU 
are reserved (f). 


Ch^^vnL 


9 . 


pQTobMer 

aMtlAliig 

■b 4 tainTOt 

Wbeo «at4ta 
li of aiffooDt 
(MkVO f 


So also the purchaser may resist specific porfonnonco on 
the ground of the property being held in a manner diifeicnt mwpw i 
fmm that which is expressed or implied in the contiact; 
c. g., ho will not be compelled to take an assignment of 
an underlease, instead of an original lease (nt); or of h 
i*edeomab]e, instead of an absolute interest (n); or of an 
inipiovcd* instead of a ground rent (u); or of a giound icnt 
to which the remedies of a reversioner aie not iuddont (/)): 
or on the ground of no title being shown to Umt extent 
of interest which he contracted for; e.g., lie coJinot be «x(cnio{ 
compelled to take, instead of an estate in possesHion, a 
reversion expectant on a life estate (g), or on a subsisting, • 
or, (I a invenionaiy lease (r); or a life ostatc, and 

(subject to an intervening estate tml) the lommndcr in fee, 
instead of tho foo rimple in possession (k): nor, haring 
contracted for tho entirety, can he be compelled to take 
undividod parts of tho estate (t), oven although the vendors 
wei'o tenants in common of the entirety (ic): and the same 


(A) X>rtm t, Cbrp, 9 Vas. MS; 

Me ▼. ^ort^ 4 Bra C C« A9#, 

cited IS Vea 78; Wr^AI v. //Mon/, 
1 aim. a 8t 190 1 Prim v. Iff, i 

ouz.m 

(() V, J/orrife, 2 Bte« 0. C., 

■M p. SSI: J/fcA T. PAiffipr, Prea 
C. 575 ; 8ug. SOS; Jffe$ r. Os, IS 
Betv. 2S: Qolem tlm Inddente of 
tenore ve trivU, npri, p. 1S8. 

(A) VaHCQuetr r. JUiM, U Vec. 45$; 
Me p. 44S. « 

rfiperioH V. Aktofwn, U R S 
Ch. Ap. 4Sa 

(«) M<uUcf % P«SA, 2 Do 0. a 
a. 71S; Sog. SOO; Mi etie tuprA, 
p 127; Mid Mi JUffifrd f* CriMit, 
22 Bear. 480* 


(m) Ourfriff r. BnrrH, Ssg. 3 iO. 

(e) SEckuK V. AKutot^f 1 Alor. 2S> 
(p) Langford t, S K. a Ja 
220 i eee teo iWU v. WntU, 4 Drew. 
SS8. 

(y) Ooflkr f. JinAitUf You. 295; 
Jiagkft T. Jotic$, S De O. F. a Ju> 
SOI; 8 Jur. K. 8. 899. 

• (r) XmcAam t. Cotter, 7 Ir. 

176; Sug. SOi 
. wsvg. soa 

<0 LMt&f 7. Puiten, S Sim. 29 ; 
afliitnecl 1 Rom. k M. 298; Me 
Prkt v.LSrifUk, 1 De Q. SL & G. 80, 

aA. 

(e) AiL-Chft. V. Ihg, 1 V«a 218* 
224* 
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docimon has been eomo to, where, on a contract for 
two-eovonths of on estate, a title could only bo made to 
ono-aovcnth (x ); nor can ho, on the purchase of a lease- 
bold interest, be compelled to accept a term " conAidembly 
less” (if) Uian that contracted for; ay., a term for six 
instead of sixteen yea» (a); nor, according to a decision of 
Lord Romilly, a term falling only a little short of the term 
contractoil for, as a term of twenty yean and a quarter 
instead of twenty-ono yoan (a). Or on the ground of no 
title being shoNvn to a material part of the estate; such 
materiality consisting, oither in the proportion which such 
part bool's to the cntiicty, or in its being important with 
regard to the enjoyment of the residue, or as possessing an 
a^lventitiotis value in the estimation of tho purchaser (b): 
r.y., a puichascr cannot be compelled to take compensation 
for a largo portion of the estate ” (c); as, where the propeity 
was statcfl to contain 753 sriuain yards or thereabouts, but 
in fact contained only 573 W[uarc yards ((t ); so, in tho case 
of building land, a deficiency inconsiderable as regards actual 
quantity may lio material by reason of its interfering with 
the profitable user of the land for building puiposcs; as 
when tbe dcdcioncy exists mainly in the frontage measure¬ 
ment Nor, having entered into a single contract for two 
estates, couhl the purchaser proixibly be compelled to take 
one witliout tho other (s), although tho estate with tlio 
defective title wore let upon and sold subject to a fee-farm 
grant at a large rent (/): so where on tho purchase of a 
mansion and 700 acres, the title to 12 acres proved defective, 
such 12 acres being opposite the park gates and containing 


(i) Roffe^ V. Skaflcnu, 4 MikL 2S7; 
died S MjL a K. 729. 

(5) S«g. 209; Me MariM: t. 
Du/ter^ 10 Vm. S09 ; v> OnuUi 

18Y««. 77, 79; v. i^ra, 

1*2 Ir. £q. 104,108. < 

(f) T. 2 7^. Cs. 

Ahr. 8. 

(a) Fmtr ▼. i^oM, 85 Bmt. 167 ; 

Md qwm. 

(9) 6m 1 MkL 167 I uH 18 Ym. 
70; M^nii r. Mad, 2 UoE 591; 


Stticofi V. Blarq, 1 ]>. 

Ch. K 584, 578. 

916. 

(cQ IPiUttonow T. WUuimore, 1*. E. 
8 609 i ia wbldt caee itere wu 

A copdition ttU no .compe&MtioD 
•bonld be Allowed for miidMcription 
AAd HflEa tiprd, pp. 948, 66a 
(«) Sea Prmkf^ r. Si/i% % Hog. 
81. 

(/) Bee a 0., p. 04) Bug. 818, 
8161 $ed gvm. 
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brick earthi which rendered It probable that they might bo Cbif^yni. 

built upoQi the purchaser was held free (g ): so, also, where, _ ^_ 

on tho purchase of a wharf and jetty, no titb could bo made 
to tho jetty (k) :.80 where no title could be made to a strip 
of land forming tho frontage to the highway (t). So, he «vim in* 
may resist spedfro perfomianeo on the ground of tho exist* 
once of incumbrances or liabilities which would interfere 
with the enjoyment of tlie estate ; €,g., liabilities to tithe (if it* a&ioj* 
the estate is sold as tithe or subject to a modus or com** * 
muted rent-chaige (h) ), to lights of mining (Q, common (nv), 
or waterway witli power of entry for Uie piuposo of making, 
opening, or cleansing water-courses, or to rights of ontiy for 
making reservoirs, or of planting laddm for tho repair of 
adjoining houses (n), or to a right of fiporting (o), or to tho 
repturs of tho chancel of a churcli (]>), or to quit-rents or 
ront-diatgcs, if of a laigo amount ( 7 ), or to keep up tho 
fiuices, watcr-eouracs, &c, upon the land itself (^‘), havo lioen 
hold'to bo dofocts which do not admit of compensation. 


(ff) KnaUkbdtl v. OrfuUr, 1 Mtd. 
158 ; 3 Mer. ISW i»a 141; tad mo 
8 M>I. k K. 72a 

(A) Petn T. lamhtrif 7 Bmv. 646 ; 
«nd iM 6 y«, 678 ; 13 Vm. 78; 8qs* 
316; wbero earikr doot^om of a 
contrary iendsnoy luro been dlar^- 
proved of. 

(0 /Vri/ne v. EtUf 16 Boat. 183. 

(t) AV T, Cleberjf, 8ug. 32; 
Bincii V. Lord Jtobty, 8 Sw. 22a 
The quaetkfk of tithe free, or not, hne 
been Mdd to be a of fnot and 

not of titles Waitv^gtr v. llUUrt 
1 Mor. 104 s Smith f. Uojfd, 8 B«r. 
324, u.; ttd qn,, whether thle etato- 

aen^ altboogh theoreticn&ynccurAte, 
le Gorroct for pmctienl pnipoMA 
I^rvedoso from tiho titbo le n foot 

which doeo not roUto to tho phyidcnl 
oondiUon ol the pr^«^, end mnit, 
nevoriboteiii, be proved by the vendor 
before he oen be Mid to have ehowh 
£ gnid title Co the eetete le deeeribed 
in the eontmet 

{!) 8oo Snmn v, ramfrvy, 16 


Toe. $90; Siig.312; Mariinr.OMtr, 
3 J. a L. 496, 600 ; JUufont v. 
Crkldte^ 28 Boev. 480; BeMeden v. 
llirit, 4 Jur. N. a 200;. Kerr v. 
Poram, 26 Ikav. 894 ; Pretty v. 
SuUgt 26 Boev. 606 ; tad mo Vpprr- 
(nn V. Kidviton, L. K. 6 Ch. Ap. 
43a See now 81 a 82 c. 94, liy 
wbid) the Ilth eociion of 16 k 10 
Vfci 0. 61, fa ropeeled. 

(w) Sm Ijwt note. 

(b) 8m ShcrUOon v. Sutdife, X 
De G. a B. 009, where only eUrat 
fbnr end a half out of thirty acree 
ottireoCod for were Kubjoct to the 
MMincnte. 

(e) Sco Burndf v. BrvKH, 1 Jec. 
k W. 178; 6n^. 811. 

(j») Ftnieblom v. Skirtey. cdted 8 Sv. 
8^ 

(f) Portnoe v. Mf!H, 1 Bnw. k H. 

m. 

(r) Xafiis v. Zoni Amm, 10 Jr. 
J3q. 7 a 8 m m to e ^ei^e on e 
living in feronr of Qneen Aimo*i 
Bounty not entiUlog e inucbMor to 
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Upon ft nuiilftr principle^ it has been held, at Law, that ft 
purchaser having contractod for the assignment of a sub- 
sititing loftse, oumot be required to accept a nevr lease as 
original leasee: his liability, being greator under the lease 
than it would be under the assignment (s). So, where, on 
tho purchase of leaseholds, the lease wa^ found to contain 
covenants to build additional houses, and to deliver Uicm 
up at tho end of tho tem, and the houses had not been 
built, but the covenant to build had been wmvod, it was 
bold that tho liability under tho covenant to deliver up at 
the end of Uie term was a suiKcient defence to tho suit: 
although such liability might have been escaped by assigning 
tho term to a pauper even only a day before its termina¬ 
tion (f). 

Whcie only part of an estate is afibetod by a liability 
wluch, if aflucUng the cntiioty, would enable tho puitdiascr 
to icsist specific perfomaocc, tho purcliasoi's light to avoid 
the contiact would soem to depend upon whether the ]^)Ai't 
so affected is material to the enjoyment of tho residue. 
Where the part so affoctod is not oiatorial to such ci\joyment, 
and IN not the pumhoscr’s principal object in purchasing, he 
may, it scoius, bo compelled to take the I'cimundej* of the 
land at a pixiportionate price; but/in sueb a casc^ thoic will 
bo a 1 ‘ofci‘ence to chambers to inquire as to the materiality 
of the. part to which a title cannot be made (a). 

Where, on the purchase of several lots by the same 
p^aon, the title to one or more proves defective, this may 
or may not, according to circumstances, bo a ground for the 
purchssor's resisting H|s>cUic performance in respect of tho 
teinaiiiing lots. An express agreement that the purchaser 
shall not take any unless he can have all, will be sufficient 

oompepsUfon, 11W v. t*m v. ffamiUotk, Ksy, 55S; Sartidi 

J9r*b.tnl9 ,1 our. { C Do G.A ▼. Jv. N. a Stf; 6 De Oi 

8S9| 7 H. t. Ca 806. ^ M.k O. IS; ▼* Criddl<, U 

(«) Jftm V. I UAr^*S8S j Betv. 417 . 

99$ Bog* 100, whm CAM wa ni t to (0 v. 7 BaSTi 

be dtoil ftoabifiiUj: boi ibe priedpls Hit 

Mm • mnd om ; .«d m Ihriinff- (•) Bug. Iia 
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to blend the whole into one eontmct^ **but U^e Bamo com* 
plication may be effected, or rather ovidenced, without any 
Buch agreement It U a question of circumstances: the 
lota may be connected from their nature; it may bo shown 
that the purchase of the ono was made with refei'encc to the 
other. A mero suggestion by the party, a mcro statement of 
his inclination or fancy, will not bo sufficient: nor may the 
proof of anything of a private nature, not known to the 
vendor, suffice: but where, upon mattoia known to both * 
parties, ho can ground his pit>of that the one transaction was 
dependent on tho other, lie complicates iho tw*o, so as to 
make the contract one, although Uicre may have been no 
oxpi'ess statement that ho was to take none if ho might not 
have all (x). 

A purchaser will lose hU right to resist spociilc pcrToiin- n«no6iof 
anco and his right to compensation or alHVtcment (y) on tl»o 
ground of the estate being of a diffci'cnt tenure (^), or subject 
to a liability affecting its boncdctal enjoyment (r.y., a right 
of sporting (d)), or of tlicro being no title to a material part of 
it (&), or of a variation fvom the description in the parti¬ 
cular (c), if, at the time of entering into tho contract, lio 
had, or by using due diligence might have had, knowlo<lgo 
of tho defect (iT)\ or if, after having become acquainted with 
it, he, without Insisting thereon, proceed in the treaty (r); 
or, d /(rtiiori, take p<»ses&ion (/); so if, although insisting 
on the <A»jection he take possession and endeavour to piovent 

(*) Ptr Lord Bro^ghsa, CMomn/tr (r) ptfcr r, 10 Vtg, SOS, 

V, Strode, B Hjl A (X, mo judgneni SOA 

p. 725; Pool^ T. ShmyMy B Bro. (c/) Jama t. LUifJUtd^ L. IL 0 
C. 0. IIS i Lord Kldon'f reiuriu to 51; am <tf notico nf hUsaaiej WMg 
Drm v» ITfTiMo*, 6 Vei. S75, m notioe of o tenaat'o equitaoo m be* 
lUied 6iig. 5B0) Laekk t. Outty 1 Urtm Tondor oail pmhims j ^ to 
Rua S25. wlddk att now OaUtlfen ▼. Ilmtif, 

{y) Beo Uonur % WiOimMt 1J. a h. ^ 9 Vt. Ap.‘ 447, o&d tupr^p 

a B74. ' pp. 452, 1071 

($) T. Fordp 4 Bro» C. C («} 4 Brt^ 0. 0. 49S; 0 p. 

4B4 ! ad ridi toprS, p. 1071 670 ; 10 T«. 506 j v. rn«p, 

(d) BanaU v. Brvim, 1 Jte. 4 W. 17 Vdt. 408; IS Yoa 207 ; 

101 bnda r. OiUon, 1 Do 0. 4 Jo. BOB. 

(5) Sm Dram r. Umam, 6 Toa </) I Jm 4 W. 15S. 

679 1 JfdHift T. CbMr, 8 J. 4 L. 501 
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Ch^XVUt tho vondoT fi^om romoving tho defect, or oven proceed in the 
-!_ treaty, ho may bo compelled to completo wiUi an abate¬ 
ment (g): so, when a railway company agreed to bay from 
a tenant for life an estate not within their apodal Act, and 
to procure an Act enabling him to convey tho fee, which 
they failed to do, they were oitlercd to pay the entire 
piirchaae-mouey into Court upon his convoying his life 
estate (h). 


DttocU In 
ilUo, noi 
ftvdUblt M 
n UnfmiM to 
pwohiQwr : 

limited ritflit 
ot commou $ 

enMU quit* 
ruutfl or 
ruati-Uutfgu: 


tlUK^-wfaoil 
the fieedccn 
from Uthe 
WM no part 
ifldaoe* 
awntto 
purchiM; 


And a puTcliaser lias not been aUowod to resist spocifio 
pcrforuianco on tho ground that the estate having boon sold 
witli what was ropresonted in general teiins as an unlimited 
right of common, the same proves to bo a right of common 
only for sheep (0» on tho giound of tlio estate being 
subject to (juit-rents or rcnt-chaiges of small amount or 
of a slight niisdcscription of the vendor's interest on a sole of 
leasehold (/), or <iuit-ronto (nt), or a want of title to imma¬ 
terial (h) i>oi’tionH of tho estate. 


So, where on the sale of 140 acres, tho partlculai's stated 
that about 32 acivs were tithe-free, and no ovidenco of 
cxeutptioi; could be produced, Lord hlldon held that tho 
light to the tithe of this [loii of the propeily could not bo 
considered tho inducement to tlie purchase; and decreed 


(ff) See Merv/l r, 1 Tea 

j«ru 821. 

(A) y/RKi«i T. Eastn Oonfitift Jf, 

Oh, 8 He a. a & 743; 1 Do 0. M. 
a 0. 737 ; 5 H. li. C. 331. 

(t) floiritrnd v« A'ome, 1 Coor, 50; 

bei ^ knewn object of the 

pSirchaeer In hai\ been (o 

treed liomed ceUloor borwet 
M See Emla3€ v. *Sf^pAa(«m, 1 
aim.! a St 188; Poriawn a. Miff, 1 
liQ«,Sa M. m i Wood V. Bcmal, 19 

Voe, /821; Pmdtrrfut v. A>7t, 8 
Hod- Al, 04, end eec Lord St Lno* 
Wria (V. k P. 318), <Be. 
of the deciiim la I/oteland 
T. Mwe, «W oupr^ UuA m tlUie 
Mt«.hftrge of 14/. pv awiwn vee e 
fee oonpeoMUoa. Ai to a 


Tulatufemcpt of tite vDonot of 
(fnmnU lont on ibe nie of 4 Ivmo, ko 
J*ope r, Otrr((md, i Y. k 9, 394. It 
nuqr be ramerkod that, la tho aheoniie 
uf aaj etotemeat o& the nlljject, the 
cxisteiKe of a tithe-oommetatioD rent* 
charge, er of tithe, mwt be preenmoO, 
and la no ubjevtioa to the titho, aor 
for cJaimlng comi>eDMtlon 
Me Sng. 888. 

(/) See oaaee cUod ittprd, 1974; 
bnt Me elao Jhrrtr v> 33 Bean 
167. 

(») OnOM ▼. %]g. 8ia 

(a) MKlam w 11 Yes. 

467 : Awper y. BHffht, 13 Prl 696, 
704 1 teprd, p. 1074; jSimrf v. Mar% 
dm Ctmgidfkamy 1 Ir. Ch. 2t 37a 
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Bpociilc porfoimance with an abatement (p). So, whcro the 
puTci^or’s agent having hj letter agreed to purdiaao an 
estate, consisting of a house and nineteen acres of land, twelve 
of which were occupied 
pleasure grounds—no mention being made of tithes—and on 
a more formal contract being prcpaiiMl, the great tithes wero 
inserted by the purchaser’s solicitor, but witliout any 
increase of price or further treaty on the subject, and no 
title could bo made to the tithes, Sir J. Leach held that tlio 
titlie could have foiiucd no ^)art of tlic indueomeut to tho 
contract, and dccroed specific poifonnancc witli an abate* 
mont (the same having been offered by tho vendor (j>)). 


by the house, offices, garden, and 


Upon the last case, we may, however, ramai*k, tbat tho 
purchaser’s agent appears to have actually cntciod by letter 
into a biuding agreement to puiTliaNo subject to tho tithe. 
It may also bo observed that a liability to tim ramlcr of 
tithe in kind constitutes an objection of u very diircrcut 
character from that whicli aiiscs finm tlic existence of a 
more pecuniary liability of defined amount 


So, tlio circumstanco of tho estate bemg sul jeet-to a foot* 
way over and round it, has been held to be no defence to a 
suit for specific performance; its existence being intent, and 
the purchaser having made no inquiiy on the subject (q). 
But Uio decision has not been generally axipraved (r): and 
the Comes would probably upon slight ginuu<ls come to a 
different decision in any ease where an estate was subject to 
a right of way which materially affected its enjoyment 


As to tho 5th of the above heads.—Tho mnount of tho 
coiiftidoiation to bo paid may bo a gix)und of defence by 


(u) Bilteki Ti Lord 2 Ow. 

{p) lacker, i Bum. S02. 

(j) 0(4/feld or Botdto v, Bound, 5 
Vea 608; sad ns JMHei r. Star, 
L. B. 7 Kq. 420, wbm iho took td u 
honn iin a baUding nUts only par- 
tlaUy corcrod vlth boent, Iwbf 


6re<AeU over an o|icn gateway waa 
bold to bo aoUve tbat a right nf way 
throo^ H wan ronrvet]) end vttlo 
4oprd, 

(r) See Soj;. 828; Irtit an alao 
eoHtrd, Mortin Odtor, 8 J. a I* 
608. 
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either petty: end its inedequ&ey, or excess, will, of course, 

-^- be dotermined with reference to matters es existing at the 

date of the contract, irrespectively of subsequent events («). 
Inadequacy of comudcration is not, however, a defence a>'aH« 
able to the vendor of an estate in possession (0» unless it ew 
be shown to have originated in fraud, surprise, or mis* 
representation (whether wilfiil or not (u) ), or Improper 
concealment on tho part of the purchaser («), or in 
advantage taken of the distress of the vendor (y), or ac* 
cording to Lord lildon, unless the inadequacy of price 
U such as shocks tho conscience, and amounts in itself 
to conclusive and decisive evidence of fraud in the transac¬ 
tion '* (z );—^but this dictu/nx would probably at the present 
day 1»o hardly sustained in its full extent (<(}$—or unless tho 
vendor l)e a tnistoe for sale (b): but oven in the case of 
a trustee tlie Oouii will enforce against him an agreement 
to soil at a fair spccifiod price, altliougb a much larger sum 
may have been subsequently oiTored and accepted (o). 


Oa Mia of a 
ravenioikAr^ 
laicmt i 


The distinction which for a long time existed between tho 
purchase of an interest in poescstion, and of a revoi^ionary 
interest, as respocts mere inadequacy of price being an avail¬ 
able defence for tiio vendor, has, as we havo already seen (fl), 
been removed by a I'ccent Statute; which provides that no 
purcLaso made bond /idf, and without fraud or unfair 


(i) Bm Sog. S7S; Poote r, Sktr^eitf, 
0 Era. a 0.118,110 \ CoU$ v. Tre- 
9 S48 ; ^ 764. 

(f) Coiei ▼. Trcniltifk, 9 Tm. 946 r 

Burrotm ▼. Led, 10 Vet. 479; Lov^ 
det ▼. iewtkcf, 18 Ym. 108; Scnll 
f, S Hil 45<X 
{») 1 Ufed. 81 j BrtaUy ▼. CbSiM, 
Too. 817; Me next note. 

(«) See CEBM oited in n. (I>; ibo 
mitt T. T Yea 80; Wtttem 

T. 8 Ym. a 187; Jkaet r. 

Badns ^ Oadmn y« 

J/oriwr,18Ve&10; Tamer w.Etmtff, 
Jm. 169: mitf T. Stuhu, l Med. 80; 
Udtjf T. CDcmiiff, 9 Seh. a 471; 
Sng. 974; sad tee CL IlL, 


See loo, illicit r. Graf, 4 Drew. 651, 
whtfe Om Coorl refoMd epedRo per- 
foniiADoe of 0 eoBtnot to eell ortieloe 
of ftrlw, 00 the gromd that tho’por* 
ohoott WM well eequaiated with thdr 
valw^ while the voidor wie whoU/ 
igbovut dH. # 

(r) S— Mania T. JfitdUrr, 9 JftO.. 
a W. 418,494; ^ 747. 

9 Ym. 949 '; ud ko Jm. 282 . 

(e) See Sag. 276 : v. Tihe, 

8 0.47.646. # 

(4) Gaodrim t. Pftfdinff, 4 De G. 
H. a a 90. 

{e)&a 

(ri) Ynle lepni, p. 76a 
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I 4 * 

'm (loalmg, of any revenionary intereat in real or porBonal Cbi&xvui. 
estato, ifl for the flituie to be opened, or set aside, merely on ^ 

the ground of tindorralue (e). But as in the case of an 
intomt in poasosaion, so i foAiori in the caso of a revor- 
sipnaiy interest, if the value is capable of ostimation, and 
the p^co pmd is so grossly inadequate as to bo in itoolf 
•evidence of fraud, this may bo a sufficient defeneo to the 
purchaser’s suit for specific performance. And a degree of 
inadequacy which would be insufficient to induce the Court 
to inteifero and set a^e an executed contract may bo a 
valid defence in a suit for speofic performance (/); <»ipeciii)ly 
if tlm contract has not been acted on, or attemplod to 1)0 
cnfoi*ced, until tho reversion has fallen into possession Ig), 


The fact of the sale being by auction, alUiough not abso* ij 
lutely conclusive (A), much increases tlio difficulty ^ 
showing* fraudulent inailequai^ (/}; and tho fact of neither Mowt^ned 
party being awaro of thd value of tho estate at tlie time of 
the contract, seems to reduce tho chance of succeeding in 
such a defence to a mimmuni; as in a case wlioro a person 
sn)d,*for what proved to be onc-tentb only of its real value, 
tho allotment to which ho might bo entitled under an 
expected Incloflurc Award (A). 


It is laid down by I^nl SL Loonanis (t), that ** if an 
uncoftain consideration (as a life annuity) bo given for an 
estate, ahd the contract bo executory, Ktiuity, it seems, will 
enter into tho adequacy of tlie consideration.'’ However, in 
a*C|we (m) before Sir J. Wigram, Y.'C., his Honor, in deciding 
that an inadequacy of seven or eight js")* cenf. was insufti^ 


CouddenUm 
a&ettWo 
fn RaKniai-* 
whetW 
qiUBtlna nf 
Snsdeqoftcy 
tberebj 
ezdod^ 


(ef t\ Viet e. 4; ft&d we iftTicr f, 
C9ole,UB,lOEq.Ul. 

(/) See Y. SfwwUBt, H^CteL 

CIS f v« fhgfhrdt 4 Hk 

5*40 1 Piit, S a a F. 445. 

Pfagfini Y. J^^g/ord, wpni, 
(4) Y» WooUadom, 5 Bro. C. 

c.m 

(I) W4tteT. 7 Vw. SO, 55; 

S^pnrli Ittdtam, Uid, S5, a; Orrf r 
YOl. U 


AW, 5 Hedd. 440; IloreB r. Dee*, 
2 He. 450. 

(2^ Aeea, died 6 S4: ead eeti 
V. 1 1 Boat. SS2 : 

eAmed, 2 Mec. A O. \0. 

(I) 8iw< 273 i citing Pepe y. Jloott, 
1 Bro. P. 0.370; Mortimer v. 

1 Bid. C. Cl 156: eail Jartron r., 
terer, 3 Bra. C. C. 005. 

(«) Bover r. 2 Ha 408. 

LL 
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4H TO SPfiCtnO PSBPOBiaKCX. 

oient as a deforce, mado observations indicating a doubt 
whether the older cases are to be regazdod as authorities ; 
they having been 'decided before tbo modem rule of 
treating inadequacy of price in contracts for the purchase of 
interests in possession as nothing more than an ingredient 
In evidence, was pcrfecUy established*: at any ra |)0 the 
drcumstanco of the contingency having turned. out 
unfavourably to the vendor, is no ground of defence (n). 


But although, in soles of property in consideration of a 
life annuity, the Court will clccrco specific performance,not¬ 
withstanding the death of the annuitant, it will inquire with 
some jealousy as to the fairness of the transaction, and 
require a dear case for specific performance under such 
drcumsianccs (o). 


?illm of We have already scon that whore the estate is sold for a 

contingent consideration, c. y,, a life annuity, the oecurrenco 
of the contingency which determines tlie conddoration, is, in 
general, no defence to the purchaser’s suit for specific per¬ 
formance ( 2 ’). 


of 

porflhim 

010007 , wImo 
0 pnrohooff'f 


So, on die odicr hand it has been held that the. mere 
oxccflsivo ( 9 ) an\ount of the purchase-money (even although 
not attributable to fraud, misrepresentation, or concealment 
on.tito part of the vendor (r), is a defence available to d 
purchaser (s): and Lord St Leonanis remarks that " few 
contracts can bo enforced in Equity whore the price is 
unruasonable, because contracts aro not often strictly 
observed by eiUicr party: and if an unreasonable contract 
be not performed by the vendor, according to tbo letter in* 


( 11 ) Oota TntoOitt, 9 V«b. 249; 
Ken^es ^ HftJcl SS5. 

(«i) Po* liord OotteshAm, Cl, in 

Dnvia v, Cbcper, S H 7 L k 0. 279; 
mJ pee VaUnitM ▼. 7 Jw. 

K & 867; ArZ«r JfmJ', 10 Jxat. 
K. a 691. 

(f) Sttpnl, p. 260, a riiU p, I0$1. 
( 9 ) A* ib« dftto ci tlw ooBtrM; 
use /Ml T« tStiUrpM, 8 Brv, 0 Ct 


iia 

(r) WUch, if would of 

wurtA U * Lat io ipedSe 

$M; Aston T. Utter, S Atk. 986; 
Skirttf T. AroAon, 1 Bfo^ a C. 440. 

(A ▼< iVmMBH otoed 10 7 m. 
800 s Spdft r. Behr, 5 Via Ab. 
649; t. Avordcf, 4 Dt 0. a si 
448, 
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eysiy respect, Equity will oot compel a perfonoanee in 
specie ” (i). 



Ib is, however, submitted, that such a defence by a pur* B«oi«^ « 
chaser deserves butlittle iavonr in a Court of Equity. Thoro 
is a ^at difierenco between proo& of inadequacy and of 
excess of price. Inadequai^ can bo ascoitiunod by rcfeiunce 
to w oxtrinsic standard: na., general market value of 
similar property; and there is no difficulty in comparing 
money with money : but the Court when required to pro* 
nounce a price exeesrive, is called upon to do what it hoa, 
apparently, no satisfa^ry means of doing: rix, to determine 
what ropreeenta the money value, to a specified individual, 
of a specified estate. ^ There is no extrinsic standard by 
which such value can be certainly dotennined. Tlio mero 
fact of the contract having been entered into, knowingly 
and bond Jide^ may, it is conceived, bo not unreasonably 
considered in itself to determine the real value of the estate, 
to the purchaser, at the time of the contract: whatever may 
bo its value to third persona, and however mucli its value to 
the purchaser himself may have been altei'ctl by subacquent 
events (u). 


Where the subject-matter of the contract is propeHy of a Wbm ths 
spcculativo description, as, e.g.t amine, whiclt may or may 
not turn out* profitable, tl\o excesaivo amount of the 
purcbas6*mCney can seldom be an available defence to 
the purchaser {x): and it may bo doubted whether tbo 
Court ought in any case, on the mere ground oi the 
hardship of the baigain, to withhold relief fvom the vcndoi? 
if the circpmstanccs, which are relied on as constituting the 
hardship, may be suppose to have been present to tho 
of .the defendant, at the time of bis entering into the 
contract (y), 

{i) Siu^^S. ' oq 1 U« 7 , proved to bo worth* 

(v) Sm 1 Bra. 0. Ian, for 14007^ waa forced on the 

O.SSt! Chateft v. TUyto*, U Banr. pnrchsaeri v. SttqfAy Kagr, 

115. SS7. 

{•) See Wayweetf ▼. Oift, U Bear. (p) Saa WtU t. lmdo% oad 
140 ; wharo * aoetnol la pBrehnw a sioa/A 0 11^ 140; rararaed, 1 . 

Ut% 
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chi^znir. 

&wt9. 


PurdiMe 

coaaected 

with 


Fotoncfta* 
ifdmUon 
wU^ dtuioi 

be onfurc«il * 


When price 
vfthutkn. 


6 th‘'*Coii* 
deet of 
pUbtlff liter 

ceotnwit— 
when » 
defence. 


Wliere a contract for porehaAO is complicated with, and 
fonns a subordinate part of an agreement for, a loan to the 
purchaser, the latter has evidently a ground of defence 
which does not oxist in ordinary cases (s). 

Whore the consideration moving from one party to the 
contract, consists of something to be done at a firture tirao, 
and whicli the Court could not enforce, it will not decree 
specido performance against the other party (a). 

Wlion tho price is to bo fixed by veduation or arUtra- 
tion (b), tho decision of tho valuor, arbitratoip, or umpire 
is generally conclusive on tiio question of value (c); and, 
in tho abaonco of fraud or mistake, the Court will not 
interpose on the mere ground that the price awarde<l is 
exorbitant (rf); but tho misboliaviour, or mere negligence, 
of tho valuers may afford grounds for the Court's refuHal 
to enforce a contract (r) which is not regarded with much 
fevour (/). 

As to tlio sixth of the above hoads: comprising those 
grounds of defence which consist of matters relating to tlie 
conduct of tho plaintiff subsequent to the contract: these 
may be conveniently treated of with reference to— 


waiT«r of, 
or driftjto 
entom Uie 
oontno^ 


1st. Cases, where the defence is, that the plaintiff (whether 
vendor or purcliaser) has released, expressly waived, or im¬ 
properly delayed to enforce, his rights under the contract. 


Conduct oi 
pUtntid. 


^ Sndly. Cases 
by bis conduct, in respect of the estate, or towards the 
other party, forfeited his rights under tho contract. 


, where the defence is, that the plaintiff has, 


Pe G. M. a O. ; UoKkea ▼. Ji. C. 
Jt, Ok,! Do a M. a O. 704; 5H.K 
Ga SSI } Mid OM indgmmi in 

V. 

(j) OoMl ▼. THjfor, 15 lOS. 
(«) Wrtr(n(f T. JfaMiMr, R, Cbk, 

7 Ha 495$ SkMi t. AOei, L. B. 1 
CK Ap. 117. 

(6) An to McerUlnlns tlM prioo by 


MbitntioD, t4i2i — j yd, p> 591. ' 

(r) ^ddUcp JkjfmiblSt 9 Ken. pa * 
%, S7, 911 Avry v. tFur, 6 Vop. 
S4S $ 8 Tm. 505,617. 

(cO OMpt. JrsMs 95 Bmv. 90a 
(<) A C, d tiiU iHprd, pb SSI, 
ffOKiMW, 4 Do G. K. a 0. 
874. 

(/)8 m6 Vm. 849. 
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Srdly. CaseSi where the defence that the plaintiff ctuj^vui. 
(whether the vendor piuchaser) has already choa^ bia 
remedy, and obtained satisfi^on for the alleged breach 


of contract. 


for btMch ^ 
cnktnot. 


Ae to the fint claaa of cases.—An actual release by deed, 
or a more written waiver of the contract, will, of course, bo or SoUr io 
a good defence in Equity t so will a mei'e i^arol waiver Q /); 

but Buch a defence moat be established with tiie greatest 
clearness and predaion; and the circumstances of waiver 
and abandonment must amount to a total dissolution of 
the contract, placing the parties in the same situation in 
which they stood before the agreement was entered 
into’’ (A): and Loiri St. Leonards remarks, tliat ^'tho 
Court will look at the evidence with great jealousy ** (i): 
and has held, judicially, that thoie must ho as cloai* 
evidence of the waiver as of Urn existence of a contract (h) 
and the abandonment of the contract by ono of fiovcral 
pui'chasers is no defence to a suit by his co-purcbasois (Q« 

Whether a parol wmver of a written contract was a 
suftident defence at Law, was at one timo conddered 
doubtful; but now, as we bavo seen, mere (K^uitable 
dofeneeB may be made avoilablo at Law (n*). 


We have already considered (n) how far time is in Equity Wlutdolft 
of the essence of the contract: even, however, where a dear 
right has existed to enforce the contract, such riglit may bo 
lost by delay in resorting to the Court; e{/., an unexplained 
delay of seven years (o), in another of six years (p), and, in 


(if) 8«6 PUaUn ?. I V«i. 

B. 870 ; MorvU n Ttvunm#, 1 Bmr, 
«X1 : Ikt99on T. Yaia, Hk SOI. 

{k) Ptr Lord fak i2o6t%> 

Ml >. 8 Rbm 114, 119 i sad 

MO Prin T. Dptt, 17 Vm. 8S4. 

(0 168. 

(£) Owofoii r. nroioMi, 8 J. a L* 
iOO I M to tbs sltsmUoo of sa sgroo* 
antt bjr dthsr psr^, 9id« fsfrd, 
p.m 

PimtH 1 aP.a,K. 


(m) As to effect at Lsw of a jisrol 
varistioo of s vritton oontrset, sec 
NUit V. TTanf, L. K 1 £xch. 117 l 
L.B.3EK<a«18& 


(•) Suprd^ CK X., sad u to a 
SNTs option <d paioLiss, tide 


p.906. 

(o) Jfi/irard £srf ^ 7%anH, d 
Vos. 780, n. i sad soo SoMik £.R. 09, 
t. 10 Ha. 182. 


<ji) i/orWuptoa v. Wkttfert 4 Vos, 


686 , 
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chM^ym. anotber case of four years and eight mouths (;), and in 

_ ^ another of throe y&m (t), in filing the bill, has in itself been 

oonsidered a sufficient answer to the suii Where the bill 
. was filod within fourteon months after a coirospondcnce 
upon objections to the title had ceased, by the defondwts 
returning no answer to the last loiter which called for 
a distinct answer and threatened to file a bill, spocific 
porfonnanco was decreed: Uio Court obscnrlng, that one 
. could easily imagine that ciixnimstanees might have hap¬ 
pened which would havo made it peevish to file tlio bill 
immediately (s). 


iMtlas 
4Uo««il vbero 
U 

fOHOltopW* 
form tho 
ooatriot* 


Less time, however, will in general bo allowed when tlic 
defendant has expressly rcfuscil, than when be merely tacitly 
neglects, to perform the aginoment (t): in cases of the 
former description, periods of delay, varying from two years 
and a half (n) to twelve months (x), havo been held sufficient 
to bar tlic i*elief (y): it docs not, however, appear, that time 
will nm against the plaintiff so long as the question of com¬ 
pletion I'ciuains under discussion {t): or while ho is 
substantialiy in pOHscssion of the benefit contracted for (u): 
as c.y., wliciu under a contract for a lease, possession was 
taken, and imit pmd for several years (6). 


( 9 ) Mttff r. 13 Vm, /Atferrict, 11 Jv. 8S7, wbon s oo^ 

22Si respoDitence upon the th^ipc of tlio 

(r) Fin\ V. fitroiievod, 1 Jur. N.S. conv^jtnoe wm osrried 911 at cott« 
SSS, V.*0. WoimI. cidonble faterralt for aoariy four 

(•) Uarqtitt of Ufrl/vrd v. i^ir, and too Qu t. 9 Do 

s Va. na G. a & m, 340, viMre y.-c. s. b. 

(f) Set /hftepod T, Oupe, 95 Besv. rcmiricod thst s pui«aMor Dot mUy 
140,150. vltik tho prioo ecoordisg to tho oon* 

(n) SieteaH T. Smkkf 6 Hs. 299, n.; fraot, ou^t to iboir s very ipeoiol 
and Buc h'tHlt V. 4 Do 0« com for tho latorfemco of tho Court 

3L a G. 674. , igainBt the vendor. See too^ CW5g 

(«} irafMK r. 1 Bum. a U. t. 34 Besv. 4ia 

(o) V, Mbon, 1 Jr a L. 

<|r) See v. HUT, 9 Sun. a 723; hmI see ZTcrery v. GiViU, IS 

8k 29, ibout two jom' deUy; Wotlxf Beev. 17A But deUj iHU he iiute« 
V. 1 Hn. 341, two jmn; x4el on the queetioa of ooete: lee 

jSesfAcOMft V. Jit$h>p StaUr^ S He. Bsnb v. BmpAylS. a L. 193| FUei- 
913, Diaeteea aieathe; ifeore r. Mwr^ wopd t. Orm^ 15 Vm. 59A; t, 
f<i6ai,LB.lClLAp.917,aTe7«i«. JTtiVi 1H/. a Ka 441 
(I) Bee SaMamb v. Bi’Mop qf Bkoff t, MiUiffan, 99 Besv, 
AnIbp, 5 Ka 913 { sod t. 301 
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The modem tendency of the Courts however, has been 
to require the plaintiJF to be prohipt in seeking hla equitable 
retuody (e): and relief wlU be more readily refused on the 
ground of delay if the contract were originally (d), or have 
by subsequent events become (e), a hard one: or if bo have 
acted voxatiously {f)^ or have entered into the contract with¬ 
out prosent means of pcrfonuiiig it (^): or where the matter 
has not merely slept, but the defendant lias actually lofused 
to coDiplcto (A); or where the plaintiff has acted in luforence 
to tho ^tate in a manner ineensistent with tlio oxistenco of 
the contract (i); or whoie the property is of fluctuating 
value {1). In the case of au agreoinunt for a lease, it could 
be only under very special ciieutnstauccH, if at all, that the 
Court would onforce specific ])erfonnaDco ailcr Uie stipulated 
term ha<l expired (I), 


As to tho second class of cases.—Wo Imvo ah'cady scon 
that any act by tho vendor—tho felling of ornamental 
timber—which prevents his giving to the putchaser that 
which was substantially tho subject-matter of the contract, 
will be a defence to his suit for specific pciformanco {m ); 
but that he may, in due course of husbandly, cut coppice, 
and get in crops, accounting to the purchaser for the net 
.profits received subsequently td the time at wlilcli according 
to tho contract they are to belong to tiie purcbasei* in tho 
event of the sale being completed (n). 


So, the circumstance of the vendor having turned tiic 


(r) w c/ Aceto*, 

6 llib SIS; MO V. fViiMPfj, 9 
Ds G. & & S04 i ttd Pwrlin v. 
ThrM, U 59, 51 
(d) Aipfd, p. 1051 
(«) Son AUeg t« 18 

Vm, S 25 , m 

(/) 8os Spiffri^ T» ffancoek, 4 
Vm. 557; Pvpe ▼. 8imp99S 5 V«i» 
111 

(0r) Bm v» ^isrs^ S ]>S G. a 

8.m 

{k) (hfH 5 Y«. $11 


(i) S«e CkamUn v. BtU^, BmI. 
181 

{h) PcUanl r, Cfa^fton, 1 Ks; A J. 
les; Vo^ T. Wi/la, S 1£<|. n. 1051 
Mafhffdt V. WttlxM, 8S noRT. 53$ 
liaytcood ▼. Chfe^ S5 Beor. 110 
JItotmy V. 25 Dcov. 575. 

(/) Bes iYo6ttt V. i/jwr, 1 Bir. 82$; 
r. iSortbm Coal CU, 8 Jor. 
N. & 1; 5 Do G. H. a G. 588; 2H 
Bn$m4 r, Morisnt II W« 2080i 
(•) Supr^ p. 811 

W/W. • 


ObiA icvia 
fleoi.9. • 


TcDdoooT of 
modan aod« 
iioUMlO 
dsis/. 


WMteof 
•Sftto, when 
adcfonco; 


or vjecimoni 
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ngfatluHy in 


purchaser out of poesceedon (which he was entitled to under 
the conUact, and had allowed to take), has been held a 
sufficient defence to the vendor's suit (o). 


In the case just cited the purchaser bad stipulated for 
iinxuediatc possession^ which was not to bo deemed an 
acceptance of the title; and the decision has been held,not 
to apply to a case whciu a purchaser is, under the couunon 
condition, lot into poHscssiun on the day fize<l for com¬ 
pletion, but pays no portion of his pui'cbase-money, nor any 
inteiust upon it: uuder such circumstances a vendor may 
lusumc possession—as, e. g.^ by giving the tenants notice not 
to pay rent to the purchaser—without showing an intention 
to abaudon Ids coutiact, or forfeiting his right to enforce it (}>). 


Or lubniijr 
of mdor tu 
pwfcirm * 

■UpoUUoii 
uiulsr the 
cuntreci 


So, if the plauititf luftuc or bo unable to poifom a material 
stipulation under the contract (Y)^as if it had boon agi^ccd 
that the ven<lor sliould become tenant of Uio cHtato for a 
term of fomteen yearn ut a spocidcil rent, and he become 
insolvent (r); or that be Khould prociuu tim uni^ualified 
witlidrawol of a ivstricUvc covotumt and ho foil to do so (^) 
—this may tx$ a ivason for ixjfusing specific porforuianco 
against the puichascr; but this defence was ovenuled when 
the agreement was for meiuly a yearly tenancy, and 
especially as tlm vendor’s embanassmeuts weiu known to 
the pinxdiascr (/). 


Or Mi rf HOy whci*c a in posscsidon under an agreement for a 

lease, lias done acts which would, had the lease been, actually 
granted, have clearly entitled the lessor to rc-ontcr for a 

(o) V. OrtuUr, 9 Iter., 1; ^ Dd G. M. A G. 767, 

we li4. (f) 8 m 1 Y. a U. 938; iVWc r. 

(p) Chfbjr T. Bmt. 416 *, J/oriwie, 1 Ks. iTA 

11 Jw. N. 8. 760. («) Jfeem t. Omnwirk Tunnitt^ Co,, 

(g) 8 m /funifr ▼. DtmM, i He 3 ^ A K. 54. 

439 ; CounUr r, MtirjAtm, S Horv (f) lard ?. SitpheiUf 1 Y. 4 C, 
83. And aee, m to tho nlo Out 228,288; mL 711. whoUur iL« length 
“bo who cmat for E<{ii]ty moA do of tbo toiuu^ b mateHal; om Sag. 
iraiTuoA V. KaUiM(f, 4 Be 897. 

Oibm n Qotdomhl^ 1 Jw. V. 8. 
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forfeituroi specific perfomaAce at the suit of Uio former will 
be refused («)• Ami where there is a conflict of evidence as 
to whether there has been such a breach as will create a 
forfeiturci or aa to whether it has been waived by receipt of 
subsequent rent, or otherwise, the Court, in decreeing 
specific performance, will direct the lease to bear date prior 
to tjie all<^ed breach, so as to give the lessor the oppoiiunity 
of piooooding by ejoctnient or action of covenant: the lessee 
being put upon an undertaking to adtuit, in any such 
action, that tho lease was executed on Uic day it bears 
date (z). 


As to tho thinl class of cases.—If the plaintiff Itns biought 
an action at Law and has locovcrctl damages for breach of 
contract, ho will be held to have elected Ids remaly (y): and 
Uio some rule, It is conceived, will a 2 )ply when law and 
txjuity ai^o administered concuti'euUy undci* Uio Judicature 
Actj 1873. 


(10.) Afs to </ie piVit'cdhujH m fltc saiV;—vix., of 

puixha9e*vuynctf into Covii ;~rcfcit}ux oj liile (nuljuv^ 
cccdhufn Ilui'eon;—dcctxc /or — wnvctfunve 

(kcite iUeynmiiig bilL • 

^Vhcro the purchaser is in possession of the estate, ho 
may (z), oven before answer (a), be oixloied upon motion 
to pay tho purchaso-moncy into Court, lids ivlicf, it hccius, 
will be afforded, when ** the posscssiou by tlic puicliaser, 
without payment of tlio purchasc-muncy, is contiury to the 


(n) Ortffor^f V. fTiffmi, 0 Hs. 9SS ; 
Ifunn r. Tn$coUf 9 D« G. a d. 904; 
Lewu V. Bondf 18 Besv. 85; snJ bm 
Hogm V. IWof, 8 Jur. N. 3. 882| 
And cMoe (hero ehod. 

^ r* Oomhi, 9 Sm. k 0. 
'440j 1 Do a. 4 Jo. 84; v. 
Leffkt 9 Do G. 4 Jo. SOi; J1oal<ji v« 
Lftg, 8 Do G. F. 4 Jo. 85; t. 
TWor, 8 Jnr. K. 8. 888 ; r. 

ForitiM, 87 Boor. 8891 v« 

Cfonrfsy, 88 Boor. 87« Ao (o tho 


lonoo not bcin;( liable for broocUiM 
committed between the doto of tho 
Uam And tho time of ito osooititm, 
100 S&Aio V. Kp9, 1 Kx. 418 ; Jerrit 
Y. rviHaiMe», 1 u. a N. 808. 

(jf) Seo >Sainttr 1 Mac. 

4 U. 288; Orm v. Bro¥>j)ihH, 10 
Bing. 593, 598. 

<:) JIumMifh V. rMiVey, 1 Mvr. 51 
(a) Vimn y. Aytffs, 1 Mur. 199; 
Ztfoal8«r4 r. 48ro<r, 8 Uod. 88. 


Chop, xvnt 

Toct.8. 


Adioa 
brengbt And 
dAIDA^ 
roooverod. 


Boolion 10. 


At to the 
pyocowUpgt in 
thondt, ftc. 


rnrehAoer 
in potaeoduo. 
wliia ordered 
to po/pms 
chMO'Donoy 
Into Court. 
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inieDtion of the partieB, or U held acoordizkg to ii, but 

_L the purchaeer has exercised improper acts of owneiehipi 

whereby the value.of the property is deteriorated; for 
example,. cutting timber, or selling tiie estate^* (6), 6r 
dealing with it in a manner contrary to former nsa^, or 
to the usual com^se of husbandry, (e); so, in one case, where 
the purchaser in poeaesaion improved the proporty^but 
changed the tenants (<{). So, also, ag^st a railway com¬ 
pany, who, without payment of the puithaso-iuoney, have 
entered into possession, and used the land taken, oithor 
by ogrocmeut, or under their powen of compulsory‘^ui*- 
chase, foi* the piu^xMes of their undertaking (e). 


PvrebsM 

to 

clMt»— 
oither to p*/ 
or vMto 

porw—iqn. 


But, aecoiding to Lord Hi. Leonards, this relief will not bo 
affoitlod “ where the possession is taken \mder the contract, 
or is consistent witli it, and the purchaser has not dealt 
impropeiiy with the estate" (/). This last proposition 
must, however, bo taken subject to the following qualihca- 
tions, viz., that where a purchaser has been lonrj in 
possession, e.r/., three years (t/), be will be required either 
to giw up (A) possession, or to pay in iiis purchase-money 
within a shoii date, c.<f.,*two months (i); and this was 
ordered in ^ case where, according to the agreement, the 
ginatcr of the puinhasc-money was to remain on 
moiiira^rc of the estate for twelve months after the 


(6) Siig. 2$0 ■, Dan. Cli. Pnc. 1C12, 
1C13; JfitOH T» AtUti/, iHjtrA 
Svtfiffr T« JoAnitciii 1 Mer. 966 
T. SimoMf, 2 %Cct. 109, 106 
t. Ten/, 8 Ua<L 219 j but aco 
ticn f. IKoCioh, fi. 239. 

(c) OJfomt V. Uarvejf, 1 Y, a 0. 

c.a lie. 

(rf) Bmmlej/ v. Ten/, 9 btftcL 219. 

(c) Seu 7*0^ T. & Jf. Of,, L. lb 

DIS^. 171; Cbimi v. Ihjfffurr fi, CV., 
t. Ib 1 Cb. Ap. 604. 

(f) 8^8* > Oilm % CfnHr, 1 

Visa a B. 800; CUtHu ?. BUioU, 1 
Mftd. 607 ; Fo€ v. BM, 1 Mer. lOa 
{$) tjfiat % Cobitam, 2 M)i a R. 
968 1 Ywngt v. I>u9f9mhf, Ton. 27a 


(4) ClnAx r. TT/itPi?, 18 Vo*. 917; 
A/ory<m 2 Mer. 189; but 

eee Brndebaie t. BratUbai^, 2 Mer< 
402} eod CVHtrAfrjr v. Jerningkam, 
48. 6oa where peyment wee required, 
Wbore jinewfloii, bevlog been taken 
hy 4D in mieteke, had been 
restored, the motioD fee peTBsat wm 
rofuMd } JbmliMMe v. Manebater and 
Jb 2 Ball. Ca 10i» 
(0 Tesv* r. BmtvmU, Toil 278 s 
M to wkM aoti of imiffoper owlle^ 
iliip wQI derive ike ftirrhimr of ike 
optioa of glTiaf up poaortep, see 
Api T, <7. R a. Cb., L. Ib 9 Eq. 
17n 
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coDv^yAUCd (i(?); A simiUr order was made, in a modem 

Lmgdale 

possession for the benefit of the vendor, and expressly 
withonfc prqjudice to any objection ho might afterwards 
make to the title, and had retaiood possession for about 
a year and a half: and although tho above proposition of 
Lord,St. Leonards was cited in at^imont, his Lordship 
seemed to consider that, as a general rule, a purchaser could 
not be allowed to retain both the estate and tho uioney,({); 
but such rule must evidently be subject to on ex<»ption 
when his possession can bo referred to a title prior to tho 
contract (7)i). Whore the corints of tho property is being 
enjoycdi as. in tho cose of mines (u), or leaseholds, this 
fumisbos an additional aig^iment against tho puieliAscr. 


case, by Lord 


, although the purchaser had taken 


Cbia. zyni. 

&oaio. 


In ono case, whore a railway company was lot into 
possession under the contract, which provided that if from 
any cause whatever, other than tho vcndoi 's dufault, tho 
puichaso should not bo completed in six months, tho 
purclmso-money should cany interest at an incixsased rate, 
tho Court, upon the ground that the parties Uioinsclvoe had 
specially provided for tho delay, refused to onler payment 
of the puitliase^monoy into Court, notwitlistanding that 
throo yoaia bad olapeed since tho date of tho contract (o). 


When osn* 
tnd provkla* 
fnrtbe d«Uy, 
nu order 




In a case whore, according to the LUl, there was a poiol QuAntH/ of 
agi'eement for sale at 80^. per acit), witli possession given of 
five acros, but, according to tho answer, only of three ocius, 
a motion that the purchaser should pay in the puiuhasc- 


(l) M mprA; 

9ed ^ whather (ha pqwihawr, If tha 
pdBl bad ba«B on tha Coor^ 

woaU not baTa baaa aUvwad lo gira 

bb bond or covtnaai for tba aoMont 


agraad to ba laft on AMgaga; and 
aao tha jodg Mit in CZonfo t. SIHoUt 
1 Madi eoe, d07. 

(ly 6 Jar» 647 i 

tad iaa Adam % JiioUmtt, 10 Jv/ 
801,y,'aS.| <»»«oiit.Chr^lVaa. 


A fi. 500; Smtk r. Uojfd, 1 Mad. 
8S; Dootkbf t. UVflltr, /A 107 ; vid 
WiMam t. Etemf, 4 Mod. 63. 

(ai) ^AMcr Vi /oSjiaraa, 1 Mar. 
SdC} /Webftfjr r. Pfrrjif, U. Coop. 01. 
(a) Stitt r, VodQtt IS Vaa. 460. 

(a) Pr^ T. Oambriaa A Cb., 1* 11. 
S Ch. Ap, 4441 and oompara PtU v. 

and Baahnrp JL (h^ ih, 
100; and aaa Oappt ▼. iVarvidt and 
XL Os 9 Jtv. N. a eS6. 
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BOM^. 


money for the five acres, or else fur the three acres, was 
I'efosed (/>). 


In another case, where there was a sort of mixed'poescK* 
sion, the great proportion of it being in the purchaser, hut 
tlie vendor not being entirely out of possession, and part 
of the purchaso^money was paid, but the puinhaser was 
ill a state of insolvency, and admitted his intention to 
convoy Uic estate to trustees for the benefit of his creditors, 
the Court appointed a receiver (r^). 


In a late case, where a railway company, by agroement 
with the landowner, entorcNl into poesesdon, and eonstruete<l 
pQxt of their line over the property, but made default in 
payment of a bond which they had given for the purcliasc* 
money, tlic Couii of Appeal refused on motion to I'eatraiii 
the company iroiu continuing in posaession until tho 
purchase-inunoy was pmd; but intimateil that the land¬ 
owner might be ontitlcil to have a receiver appointed, or 
the pujchasc-money paid into Court (r). In a later case, 
the Court, in ordering payment of the purchase-money into 
Court by tJio rmlway company gave leave to the landowner, 
in tho event of its not being so paid, to apply for an 
iiyunction, or fur tho appointment of a leceiver (h) \ and it 
appears to bo now well sotUod that the vendor of land to 
a railway company has all tho remedies of an ordinary 
vendor for enfordng his lien for unpaid purcliase-money, 
even though the line may have been opened for public 
traflic (0 i hut until the lien is enforced by sale, tho Court 
will not restrain the company from running trains over tho 


(y«) Stnto* y. GfatiPtUrtirjf Ctnal 
Ck, 1 C. r. C., N. R. 350. 

(f) IImU V. /oiiiiMcm, 2 Ves. A B. 

125; the judsmeni, 126. 

P<U V. N^rUtampbrn and Bffn* 
X Cb., L. a 3 Ch. Ap. 100. 
too Munm v. M o/ Wt(fiU A 
Cb., L. a 5 Cb. Ap. 414 ; 
y.4). J., L. a a Sq. 653 ; LfM v. 
StaJM and HtoMw Jt, Cb., L. a 


13 Bq. 261. Bnt, bovoror, Bart SL 
Ctmaim r. Orjfttal PaUtee P. Cb., 
li. a 11 Bq. 66a 
(•) JHAop tf Winth^Ur r, 

A L. a 5 Bq. 17. 

(4) WiMQ T. ToOfnktm and Bamp* 
$Ue4 /iMdtM A (b., L. a 3 Cb. Ap. 
740: ITofihf V. Wart, 2/ndkam, and 
Bnntinffftrd A. Cb, L. a 1 Kq. 106. 
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l&nd (u). The Uen docs notext^ to the kodovner'a cosiM Chi& xvtxi 
of the arbitration by which Uie price was ascertained (»). * 

We may, in connection with tho present subject, remark 
' that the holder of a railway debenture has not a apocifio 
charge on the su^rfluous lands of die company, or on the. 
proceeds of sale thereof, which entitles him to have a recoivov 
^pointed (y). 


Sometimes an occupation rent is act cm the estate, deduct- Or oodnpstioo 
ing interest at 5^ per cent, on the deposit (e): whore a ^ 
yearly tenant in posseseion filo<l a bill claiming an option to 
purchase, the Court would only restrain an ejectment by the 
landlord on tho terms of the tenant continuing to pay the 
rent, without prejudice {*•). 


According to tho present practice, where a vendor ia 
possession has filed a bill for specific perfonuance and to 
restrain the purchaser from proceeding at Law for his 
deposit, an iiyunction has in genoial been awardcil only on deposit, 
the terms of paying tho deposit into Court; unless hU 
retention of tho estate wore the fault only of the purchaser; 
as where the vendor was able and willing to make a good 
title, and the other improperly refused to complete (h). But 
as we have already seen (c), when the Judicature Act, 1873, 
comes into operation, the equitable jurisdiction to restrain 
proceedings in another Coori will be taken away; without 
prejudice, however, to the right of any Court to direct a 
stay of proceedings in any cause or mattci' pending before 
it (cQ. 


A purchaser in possession, even under the contract, but lojimetioQ 
(h) dfmnt Y. M Wiffkt JL Oa,, {:) Smith Y. /a«bcm wtd Lto^, 2 

Y. mtd UU09$t«rM,09,, Ma( 1 6ia 

ivprit, («) Y. h^orikmod, 1 Bmy. 52. 

(«)' JM Ffrrcrt v. 6k^/M . nd (5} Wgnu % Orfjith, 1 Sim. a St 

Vm9d€t A L It It Sq. 684 . 147 , 14 a 

(f) (hrdn^ y. XmhIps, (Sudh^m, (y) Suprh, p. 678 . 

Qtd Ihm Jt Cb., L. & 8 Cb. (lO td A 87 Vkt a 66, Mt 94. 

801. nb-Mct 5. 
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McrdMl^ 
veodor of 
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Oh^^VlU, wbo liM not p4id biB purcbase-mone^fi xn^y be rcstndn^ on. 

motion from waste or dcatmction of the property; e.y.> froxh 
felling timber (e): so the vendor may, nnder special eircum- * 
stances, as where ho has given up possession and received 
paii of tlie purchase*monoy (/), be restrained from conveying 
away the legal estate, or contiacting to re-sell the property (ff): 
hut it has been said that, in general, in a suit by the pur¬ 
chaser for specific performance he is not entitled to restrain 
tho owner from dealing with his property; as a difibrent 
doctrine would operate to control the rights of ownership, 
although tho agreement were such sa could not be per¬ 
formed (A). However, in a modem case, the authority 
of this dictum as a general statement of the law was ques- 
Uoned; and the rule of tho Court was stated to be, that if 
there is a clear valid contract for sale, the Court will not 
permit the vendor afterwards to transfer the legal estate to 
a third person, oven altlmugh such third person may be 
affected with notice of tlm Ub pendens; .but where tho 
validity of the contract is open to question, or the issue 
of a suit for specific porfonuance of it is doubtful, it tlion 
becomes a question of comparative convenience or incon¬ 
venience, whether tlic vendor shall, or shall not, be allowed 
to transfer tho estate to a third party {%), After the relation 
of vendor and pincliaser has^otermined by the czeeution of 
the conveyance, tlio Court has no jurisdiction, at tho suit of 
the pui'chascr, to restrain th^ vendor from interfering with 
tho property, as, by vexatiously distraining on the 
tenants (k). 


Oaiafeola 

Mxi pnmto* 


In a suit to enforce an agreement for sale of a next 
presentation, tlic vendor may be restnuned from presenting 


(e) Cr^ciffnl MnandfTf 16 Tea 
ISS i tide lap rA, p. 251. 

(/) SpiXfer ▼. S^/ter, 6 8w. 666. 
ig) EMi V. Mdwin, 16 Yw. 
167 j Curtie ▼. of BfUkif* 

Urn, 6 T«k a B. 168. Atm* 
hmj end ChaUr JLC9»% Shtm^nrjf 
Md A 16 Jw. 668, 


{k) Per Lord Bldos b y. 
SpiOet, M eeprS: Turner v. 

4 Bmt. 40; ne Uni^h v. Jogger, S 
Ooassi. 

Per Lord Jaitloe Tmcr la 
J/adleg y.Jandm Bonk tf Soo^wd, 
8 D« 0. Jo, A a 61,70,71, 
(l)MT.Z>r«mi Ha 868, 
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Any clerk not nominAted hy the pnrehABer; and the in- oh^xvnL 
junction has eyen been extended so as to restrain the Kshop 
from presenting, except on the like nomination, or from 
collating in the event of a lapse pending the suit ( 2 )* 


Where tiie question of title is the only one in dispute, the Mttmot of 
Court, in order to save'tme (nv), may, at the instance of DoUooMote 
either party, direct a I’eference (n) of the title upon motion 
before the hearing, or oven, at the instance of the plaintiff (o), 
before answer (p); unless the defendant’s connsol can state Uniowcos- 
that other matters are in question ( 9 ); and tbu, altiiough 
the only question of titie is one which might ho conveniently ^ 
determined at the hearing without a reference (r); or 
although specific performanco be resisted upon the ground 
that time was of the essence of the contiact, and that a good 
title was not shown witiiin the specified period (s): but in 
a modem esse where the purchaser in Ids answer relied on 
two grounds of defence, t^<*s.,that the vendor could not make 
a good titie, and that, even if ho cmdd, ho luul not done so 
within tile time specified, his motion for a I'cfcronco as to 
title, without waiving his objection as to time, was dis¬ 
missed, but without costa (0; and the rule of the Court was 
stated to be that, unless the other grounds of defence are 
manifestly frivolous, a reforonce on motion will not be 
directed, at the instance of oitiicr party. Sucli an order, if 
obtained by the plaintiff before answer, will not preclude 
the defendant from making any defence wiiich bo tiiinks 
proper (u),. 

(7) Nieii^ton v. 9 Sim. OSS; 

ioe Orttntlade ▼. Doftf 17 601 

{») Ihrin ?, 9 Jvr. 64S; 

16 ^ 49. 

(a) The rofATAttce U now %o Um 
J u<4^ At OhMohert; iM 15 a IS 
Vkt» a SO,89,88, 84, iod 40, and 
•c«Coni.Ord.XXZV.; Duiia Ch. 

Pr. 1189, tt Mf; 

(o) 8«n T. FHgAt, 5 Ha 

847. 

(^) MnonnQ ff Immkjf, I Ym, k 


B. 224; limnctt v. Jter*, I Ea, 40a 
($) J/attkeKt Y. Ditmtf 8 Mnd. 470. 
(r) CnHhff T. Plfi/ht, 5 Hn, 84 a 
(«) /Wow T. AmcooM, 8 Bear. 
49(L 

(4) Peid ▼. The Lou Pedro Koeik 
M Pe^ OM MiiUuff Os, 9 Jiv. 
N« S. 806 i nad am Dnnidl CK XV. 
1189. 

(«) Pmffff r. PiHrrfe^, 18 Biat 
668 . 
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It IB stated by Lord Si Leonards, that in OTery case, 
where the answer, upon reasons solid or frivolous, insists 
that the agreement ought not to be executed, the Court 
must fust disposo of the question raised** (x); and aecording 
to some authoiities, such question could only be disposed of 
upmi the hearing (y). However, in a case where the ques* 
tion arose whether a defeneo, even although frivolous, is 
necessarily an answer to the motion. Sir J. Wigram, V,-0., 
olwerved, that such bail riot l)eea the practice, at least since 
the case of Withy v. CotfU (^). Since the decision in that 
case, the practice of the C^urt has been to look into the 
answer for tho ptuposo of seeing whotiier that winch the 
defendant calln an objection to performing the contract is an 
open question. A point tdsecl by tho answer as an objoetJon 
other than to titlo, may lie so surrounded and'governed by 
authority, as, in fact, to create no difficult, and, to bo 
in effect, frivolouK; and in that case the Co\irt docs not 
yield to tlio objection by refusing tho referenco {a); but in 
a case before V.-C. Stuart, to which we have already 
referred (h), tho Cmirt, in refusing tho purcllaser's motion for 
a reference as to title, did not entertun the qxiestion whether 
his other defence to tlie vendor's suit, vit., tliat the tiUe, 
oven if a good one, had not boon deduced by tlie time 
specified, was frivolous or not 


OoiiUqB of 
atfo 000* 
cloitodbj 
doevva 


A question of title may, in substance, be concluded by the 
decree, affirming tho validity of tlie contract; and, if so, 
it cannot be gone into upon the reference (c). Sut in 
general, the question whefher a good title can be made or 
not will not be deeide<.l by the Courts until afrci* an inquiry 
lias been directed. 


# (ar) SS2; and nae ewa tbero 
eltod. 

(f) Soe T. EfmM, 1 Vm. 
a B. 1 ^ H*^jr V. Oottlt, 1 Sim. k 
81174; Oonio* r. ArfT, 1 Km. k 81 
ira 

(3) Tom. 4 Httm. 74 

(fl) irun? V. Jfo^s a Ha, tee 


lei; Aod ne O/ttffi t. LftUlefJ, 1 

Y. 4 a c. c. isa 

(4) Beid v. Tit Dm Ptdro /forth 
M 4ry (Md Minhff CH, 9 Jur. 

H. a see. 

H7/KMm V. fforUtfff IS 
IIS. 
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If the contract is pronounced not to bo binding, by reason 

of the non^assent of {Artiea whose concoirence was hy its _ 

terms made eesontial to its validity, no rcfcronee will be 
directed as to the title, or as to whether such concurrcnoo 
can be procured (cQ« 

It has also boon decided by Sir J. Wigimn, V.«C., that for 
the purposes of such a motion^ objections to tlic title mean for pwpoMt 
auch objections as can only bo properly the subject of adjudi¬ 
cation upon the invesUgation of the title; objections 
depending on the application of conditions of sale, (tho 
propriety or validity of the conditions theniMcIvos not being 
questioned) (a); or on the liability of tho vendor to furnish 
any partioulav evidence of title, or on his ability to furnish 
such evidence (/). 

And since tho object of ^wting tho reference boforo the Ord«r nfoaid 
hearing is merely to savo timo, ^o Court has refused such a ^ 

motion by a plmntiff vendor, who, for eleven months after 
answer, had taken ho proceedings in the suit (y). 

And, of courso, no roferenco wiU bo directed oven at the* or wiItot of 
hearing, if the Court be satisfied tliat the purchaser has ^ 
intentionally waived his right to investigate tho iitio (&): 
and it has been refiised on the mere ground of long posses¬ 
sion and vexatious objections on tho part of tho purchaser (i). 

So, an admission tho purchaser in his answer to the suit, 
that at the date of tho contract tho vendor was '^entitled** to 
^0 subject-matter, has been held to bo an acceptance of the 
.title whidi precludes him from insisting on a reference (1;). 

Wo have already seen that a purcliaser who accepts a title, ^ 


(S) Ctoif Ti Jt^fbrdf 9 Da Q. a S. 
7S8. 

(#) Wood Y. MoAu, 8 198. 

jU) CwUng Y. 5 Ha SiA 
(g) Doti% T. ArrWi ^ 848 1 

19 Sim. 48. 

(4) JFtottmod T« Orm, 19 Vm 
684; MorgnHno'^ t« Nod, 

1 aUdd. 8101 Bummgfa t. OoUrg, 
YOU XU 


8 Sw., too p. 198, and aariier eaaea 
dted in argomenfe ; JBocHow y. tatn, 
8 Hn, aaa p. 47; SoMiUy ▼« 7 /yM, 8 
VpL a 0. 807 $ y» Aejuim, 84 
Bmt. 0811 and riJe 
(0 UaU Y. Xmr, 8 Y. A 0 . 181 1 
Sfug Y. Nioff, 1 MyL A K. U% 

(t) Plippo Y. C%ild, 8 Dmr. 708. 

MH 
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Ch^XvnL conditionally on the yendor complying with $, specified 

_ requisition, which is not complied with, is entitled to n 

general reference of title (f). 

The reference, when directed, should bo complete and 
extend to all that regards the titles but not to other 
matton (m). Tlio order is, to inquire whether the vendor 
can, at the time of Uie reference (not at the date of tlie 
contract) show a good tiUe (n); and it shoiUd contain a 
direction that if it shall be found that a good title can 
be shown, then it shall be ascerbuned when it was first 
shown; and so the order is now always made; unless, for 
some reason stated at Uio time, and by the express direction 
of the Cotirt, the inquiry as to the tinio when a good title 
was fii^st shown, be omitted (o); or unless the contract itself 
be disputed in the cause (p). The order may be to inquii'e 
whether a good title can be shown ** subject to the conditions 
of sale " (fj) : but oven without thb qualification the inquiry 
will be restricted in Chambera to deduction of a good 
title, having rogaixl to the terms of the contract (r). So, also, 
an inquiry wilt, if desired, be directed, whether tbo defendant 
ever, and whon, required of tho plaintiff any, and what, 
evidence in proof of a point material to the title (s); but not 
as to a matter which has no reference to the title ; s. 17 ., Urn 
sufficiency of the abstmet dellyered (t). Tho order should 
also contain the usual directions for the production of deeds, 
&C. and for the examination of tlie parties on oath, and 
reserve the further considcrati<m of the matter (u), which in 
itself includes tlie question of costs. 


« (C Supr^t p. 4S0; Lewlvyton t, 
MaHU, 8 M 7 L & K. 286. 

(m) Jeuninifi r, /loptoH, 1 M>dfl 
S12 \ BenauU v. 1 Ke. 405. 

(m) Ltu^aforU ▼. JHtt, 2 P. Wnts. 
•M 680; Dsn. OIl Prse. 1182. 

( 0 ) Lord L4ngd4l0 1 a Banuit 

T. Jtm, 1 Kft. 402. 

(p) AMum r. M. 

11 Bmt. ], 5 1 utd Kefte v. ffitfdon, 
9 Hft. App. UlU.; v. CntJejf, 
6 W, B. 66 s Pttrr y. lanj/mt, 4 


Drew. 170 ; Hkd for fomi of order*, 
BOO Sotos 00 Doereoi, p. 598, ft 
(f) Wood T. MofAu, 5 165,102. 

(*^ C'ppertos r. NteMoon, L. K 
6 Ch. Ap. 48a 
(t) 1 Xo. 405. 

(0/w. 

(s) JfiniirMm T. /npAam, 9 film. 
654: sad is (0 Mlts coanmoBoad hf 
CUli^ MO Bd^dulo 0. No. 10, to 
Otdeit ol April, I860. 
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The roferencc of title is now to the Judge in ChAmhen. xviiL 
The purchaaer brings in written objections to the tide; . _ . 
which, if not assented to or removed, are argued either at 
Chambers or in open Court («). Occasionally, although 
rarely, the iitle generally, or the particular points in question, 
are referred from Chambers to the Conveyancing Counsel of 
the Court for his opinion. The xiltimate decision of the 
Court, either for or against the title, is embodied in the chief 
clerk certificate, which being adopted and signed by the 
Judge becomes binding on Uie parties, unless within eight 
days an application be made to discharge or vary it. Such 
an application being made to the Judge who signed the 
onler, is by liim usually refused without argument; being 
ineroly a ptvfo’nxA proceeding m order to lay a foundation 
for an appeal (y). 

Pomling the rofcrcnco, the defendant cannot dismiss the Coom ol 
bill for want of prosecution (z). ^ 


A purchaser wiU not bo compelled] to take a doubtful PurohM* 
title (/'): or a merely equitable title (If), unless the sale be MotptdMbt- 
under a decree of the Court (c), altlmiigh he may have 
consented to go into Chambers upon a I'cforencc as to 
tlie title directed in an administiation suit (J) i nor will 
ho be compellod to take an cquitalde title which his 
vendor, who purchased from the Court, was hiinsolf obliged 
to accept (e); nor, witlpaut his consent, would a case Have 






(») So# T.' 10 Jnr. 

1105. 

(y) See 7ofi and ff, M. IL Ct* r, 
Jladmn, 18 Beev. 78; JiXcdu t. lUei* 
eou, 4 D« G. H. a G. 787 j end eee 
farUm ef to objections to tbe 
certifloetei, 

(s) CctHn$ V. Graaru, 5 598; 

Ortgorjf v. Spewtr, 11 Bcst. 141 
(e) Skd f hnd t. 1 Bra 0, < 

0. 75; Voscoerrr t# 11 Ves. 
468, 485 ; Sfoptr t# FUK 2 Ym. A B. 
146 ; Jtreoim v. Jhtlt ^ 
fosA 1 Jec. a W. 559, 589) leH ^ 


LSne^n v. ArtfdtdHtt 1 Coll# 98; 
IUo9te ▼. I^frd 8 BU. 82; 

■ee tbe sr^nment d defesdenVi 
ooaiiBsI ia /Toirvffi t. 8 Sim# 
181 \ Sng. 408 ; CUT/o* v. MeBtan, 
L. H. 1 Ch. Ap. 81# 

9) liamrik ▼. BmitBy «5i rvprd, 
s&d Ahd T# MraOtfuit, 2 V«a J. 100; 
£«»▼. rWrift, 1 Bin. 877. 

W /sfra 

(rf) OniH V# Ciiss, 1 Sim, a Si 
264. 

(f) Xerd Wdlikam't toMt Sof. 897. 

ir v2 
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AS TO SPECIFIC PEBFOIUUKCE. 


Chy xvni. been sent for tibe opinion of a Court of Law (/): nor will sn 

_inijniiy be directed as to a doubtfiii matter <rf fact (p); for 

w coiMt to in noithor case would advorse clmmanta be bound by the 
mttoUw; result (A) i and if, upon the return at a certificate from a 
Court of Law in fayour of the title, the Court had any doubt 
upon the point, a case would have been directed to another 
Court of Law (<); and notwithstanding such certificate, the 
Court of Chancery would entertain any oquitablo objection 
to the title (A)i and might refuso to enforce specific per« 
formanoe (Q. 


Under the Cliancery Amendment Act, 1858 (m), the Court 
has power to direct that any question of fact arising in any 
suit or proceeding sliall l>o tried before the Court itself; 
ft trial ftt Iftv. and undor the Chancery Emulation (Sir John Bolt’s) Act, 

I86S (n), the Court shall determine oveiy question of law 
or fact, cognizable in a Court of Law, on the deterroination 
of which the title to relief depends; but it has power to 
direct an issue to try any quoation of fact before a Court 
of Common Law in London or Middlesex, or at the Assizes, 
wherever this ia the more convenient course (p). Those 
provisions are not to apply where a Court of Common Law 
has concurrent juiisdiction, and the 1^^ question has been 
improperly brought into Equity (p). It seems that the 
Court will not, under these enlarged powers, direct a 
question of iact to bo tried before itself, except in cases 
where ;t would formerly have directed an issue, or given 
leave to bring an action at Law (q) ; and, oxcept by con- 


sad 

Court tD$,j 
aow dotir* 


(/) noadi w. JTtdtl, S Vtt, 647. 

(9) Sea Pjfri» v. WnddinifAaM, Id 
Hft» n: but too tfiminonta ta this cm 

ia V. TriadeTf h. IL 10 Kq. 

449. 

<A) Ikul 

(0 Soo rVnt T. Ifmninff, 10 Von. 
500; Bog. 366; it ftTp^m tbftt in 
the fint lattance the pUintiff o d edi 
tha Govt; ITe/toii t. Ilcttf 16 Jv« 
35a 

(I) 8h4idd V. Lord JNgmM, 8 
Tea Juii« 566 ; ecopftrt 14 t 15 
Vioi, a 59| a 8, sad Mibur % Orset, 


0 Hft. 860. The Court wUl ealj mk 
the mbUDce ot the Comnm Lev 
Judgei ia Gftm d reel diffloolty, 
* JAnoard WHoadrjf, 8 De O. M. a 
O. 686; Hfta. Oh. Proa 864. 

(i) Morrioom t. Sofrotr, 1 De G, 7 » 
a Ja OSS. 

(m) » a 88 Viet a 87, a, ^ a 
(«) 85 a 86 Viot e. 48, ft. 1. 
(e)*Beet 8| tad eee Prmii v. 
retiv, L. B. 1X. a Ir. Ap. U, 71,7a 
(p) Sees 4. 

<|} See Oeorfo r, 86 

Bnr. 557; Uorriton t. fiorrow^ 1 
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B6ni» will not, mitil the l^oftring of tlio CftUflo, diroct tbo Ch^^ygL 
iaaue to be* tried (r). Of eonne, no final decree can be_L. 

pronottuced, until tiie reeoit of tbe issue is known 

♦ * 

Under tiie. Judicature Act, 1873 (e), subject to any .B^«nM 

UAQH^ pflS 

restriotiona or conditions imposed by rules of Court and judloAtora 
to the power of transfer, any party to any causo or matter ^ 
involving'the trial of a question or issue of fact, or partly 
of &ct and partly of law, may, with tho leave of the Judge 
or Judges to whom or to whoso decision the causo or matter 
is assigned, require the question or issue to be tried and 
determined by a Commissioner or Commissionois of Assise, 
or at sittings to be held in Middlesex ov London; and by 
the rul^ of procedure under the Act (f), tho Court or Judge 
may in any action, and apparently at any stage of it, order 
that difibrent questions of fact arising therein sliall bo tried 
by diffeient modes of trial, or that one or inure questions 
of fact shall bo tried before tho othen; and oveiy trial of 
any question or issue of fact by a jury is to bo held befoio 
a single Judge, unless otixerwisc specially ordered. 


The doubt, whether upon law or fhei, must, in order to be DovUmit 
a gtound for r^ecting the title, bo a ** grave and I’casonable Mt dmhL 
doubt ” (u); and, as respects a question of law, must be 
founded on the present state of the authoritica (x\ 

According to Lord Hardwieke, ''the Conrt, in caiiying 
Qgreemeuta into execution, must govern itself by a moral 
ceitointy; for it is impossible in the nature of things tliat 
there should be a mathumatieal ccitointy of a good title: 
there aro ofton su^estious of old entails, and often doubts 
of what issue persons have left, whotbei* more or fewer, and 
yet these were never allowed to be objections of tliat force 
as to overturn a title to an estate (y); and the above 


Do Q. P. a Jo. 6 ) 1 , m I V. ^ 

4 Diow. Uri ^ (t) 86 4 17 Viet e. 66, mi 88i 

^fWMU T. DaitlK 1 & a H. 568| V> SeonlwSSaSl 

Adtov. Psdni, ik 6ra («)5« 1 CoU. lOX 

<f) 8 m (horgi WMimtnt ifom* («) 8 m Sno t. Pm, 6 fio. 
m Tf Arrow; ud Srt4N^ t. (V) tfddaf r Atk. S0« 
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Ch^ Xvni temariLB are cited with approbation by Sir W. Grant (z). 

However, in a case before Mr. Baron Aldereon, upon 
above dicta aa to moral and mathematical certaintiea being 
dted, tho Court obeerved, " that only means that you cannot 
piDve a title by means of reasoning, but only with tho help 
of evidence; those soii of apoth^ms get a great deal more 
reputation than they deeervo (n). 


QtMsUost 
ot Iaw 
men ' 
mdily 
SwiM 

pnr- 
tnttm tAMi 
qtwvUou oi 
oomCnwUoQ. 


As to doubts depending on a point of law, Loixl St. 
Leonards au^oste, that a judge *'may fool himself more 
at Hbeiiy to decide a general point of law between vendor 
and purchaser than a quention of construction of an infomial 
instrument, which can afford no precedent, and upon which 
men may generally differ (b): and even an abstract point 
of law will not, if cunsiderod doubtful, bo decided against 
a puichascr oven by tho Houim of Loids (e): and whom 
tlie puichascr objecte<l to the titlu upon the auUiority of 
a decision of a Court of Law in a similar ca<<c, the Coiut of 
Chancery, although entertaining a strong opinion agmnst 
the cori'ectnesft of such decision, would not have ovcinuled 
it, without first dii'ecting a case (</). So, the test as to 
whether a title is doubtful or not, os between vendor and 
purchaser, has been held to bo 4he certain conviction of the 
Court in deciding tiio point that no other Judge would take 
a dlffei*ent view (e). In one case, Lord Romilly, M.R., stated 
it to be bis opinion, tliat where the titio depeuck) upon a 
question of Law, it is the duty of the Court to decide it; 
and that it is a reproach to tho Law for tho Court to dcclain 
itself unable to decide it (/). 


(:) iiaiar^ ▼. W^tUer, 12 Vu. 2S2 ; W. 5e9. 

Sug. 092. (tf) l*epper(orK t. Pwo^ 4 JuT. 

(a) r. JfvrriU, S Y. 4 1122; ridi s. (i:); uid mq 

C. 554. Hvke V. Annh, 11 Hare, 252,207. 

<5) Sng;. see ; mm 10 l£m 1; (e) WtUtrkouMt 4 Znvpw. 

M nbo Miiitt V. Lemnn, 1 Jar. N. 8. S29; baft how BeicU^ r, CaHer, 

411; 20 Bsftv. 209; 7 De U. M. a i^fr± 

0. 940. (/) JVOKft T. LeHM, M ; 

{t) Piom V. Lord S baft ••• 1<L Ha 11 ; ws s1k> thi 

mi 92, 71. Bvtt 4 decUoa M Um m«riEi al Lord BooilDr, M. E., is 
Lords will Mi rtadtr 4 title ibnlatitf t. Trindtr, L B, 10 £q. 

iecu«| W4 11 Voa 495 j 2 Jea It 44a 
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If there be an appeal^ the &ct of the title having been 
held bad in the Courte below irill not be a reason for the 
Judge of the appellate Court comddering the title too 
doubtful to force on a purchaser, if he himself entertain a 
clear opinion in ito &vour (g ); and Lord Eldon, where a 
purchaser persisted in an objection, which, although 
doubtful on the previous authorities, had been decided in 
favour of the same vendor by a recent judgment of his 
liordship, from which there bad been no appeal, decreed 
specific performance v/Uh cotfts {h). In modem practice, 
a different rule has, until recently, provailud ; and the mere 
fact of the title having been held bad ov doubtful in the 
Comi'below, has been held sufficient by the appellate Court 
to prevent its being forced upon the purcliaser (i); tlius, in 
offecti leaving the ultimate decision of tiie question to tho 
Court below, while the law provides an appeal to the Court 
above (k). However, in a recent case, it was expiesaly laid 
down by tho Lords Justices tliat a purchaser will be 
eoiupcllod to accept a title which appears good to the Court 
of Appeal, notwithstanding an adverse decision of tho Court 
below (1); and this is now the well-settled imle. 


oh^XYin. 


10 . 


DecUoa oi 
CoBftUoW, 
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doM not 
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The fact that one of tho conveyancing counsel of the Court nor edvera 
has cxpi'essed on opinion a<lvci^ to the title, is A foiiioii 
not sufiitient to make it doubtful in the judgniont of tho 
Court (m). 


As to doubts I'especting facts, wo may here mfer to Uie A« to doabu 
observations already made (n) as to presumptions of facts as 
between vendor and purchaser. 


iff) 8oe 889; iftd v. 

Carter, L. n. 4 Ch. Ap, 880. 

{h) Bisne r. 8 Mer. iOA 
(0 Sm m s Into nxftoplo of tiuB 
prsotioo, OMier v. ITSms ^ B. 
lCh.Ap.81. 

W Per Lend Si ^ ^0^ 

|Xi^ J)ocUn, 8 D. a W«r. a 
(0 BticUp T. Ouitr, L. B. 4 Ch 
Ap. 880; M too BtU t« ITvCedm, 


88 Besv. 615; JlcufwUr ▼. MtO$t 
L B. 6 Ch Ap. 184; Ba^/ord t. 
Tr<2»i, I 4 . B. 7 Cb. Ap. 7; T* 
HoMtff, L. R 15 Eq. 17a 
(m) namift9n r. Butkmfuiff, R. 
8 Sq. 88 a 

(•) Swprd, 888 H 888 ft ; 
tad mt note nt tbs foot M t^ 
d»ptsr for s chsaScstion ai titist 
held good, bod| or doobifuL 
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In' A cue wh^ ii speared Uiat, upon a previous pur« 
chase, a tenant for life had, after the oontoaet, exerdsed a 
power of appoiatmeat in fevour of one of hia sons, and that 
the bihor, mother, and son, had thereupon oonveyod to the 
purchaser, the money, being oxpressed to be paid to the three 
oonveying parties, Lord Eldon held that the more possibility 
of the appointment having-been founded on a corrupt agreo* 
ment between the bthor and son Was not a valid objection 


to the tiUo (o). So, whore there was a clear intention to 
exeiuisc tho power, but the instrument exercising it contained 
only an indiruet reforcuco to the instrument creating tho 
power, and there had been pro^ous fraudulent oxeoutionH, 
tho title was forced on tho purchaser (p). But whero tho 
appointment was made pendente lite, after objection taken 
to tho title, the purchaser was discharged (g): and whoi o 
th 9 vendor claimed by puinbasc from his son, the con¬ 
sideration being an annuity and the release of a debt, tho 


pnithascr %vas hold entitled to ovidonco not only of tho debt 
being due, but, of the fauness of tho transaction (r). 


pBwbacy of 
•drone wk, 

so gIDQIld 

for MrUfyliig 
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Even tho mcro bet tliat a suit is pending, in which part 
of the lands is claimed adversely to the vendor, is not, in 
itself, an absolute objection to the title; and in such a case, 
upon a reference under the old practice, tho Uastor should 
have stated the point in question in the advene suit, and his 
opinion thci'eon (k). The Court, however, it is conceived, 
would not, unless tlic point wore perfectly clear, or, perhaps, 
in any case, compel, the purchaser to eomploto, until the^ 
advorso claim had been decided on (Q. In a case befora Lord 
Langdolc, whero tiio intended purchaser bad received notice 
of a claim to the estate, founded on the alleged invalidity of 
an appointment, which claim, however, had not been followed 


{ 9 ) MPQuetn ▼. 11 

Vw. 4S7* 8 m m to ndk ^ipotnt- 
Anto, OuMpM V, 1 Y» a 

Oi C» Cl M4; ai/iM IS 

Jwi 855, tad otM dud, 

(f) 0»rtr V. 87 Bmv. 

488 ; 8Dt0.7.aJo.5ia 
{ii Wdf ▼* Chamftjf, 1 Ir. Ck B« 


88 a 

(!•) JmeO r, Jf«ictts 8 S 8 Medd. 
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( 1 ) Ckitidtm^ V. Atim, 1 BoMi 
180, me HhernUnt 9, Ha 888. 

(Q 8 m iMiir t. Crm$^ 17 Bwv. 
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up hj ftuy aoi| aod no &ei had been stated as a foundation cW^TUL 
for it» his Lordship derided that the purchaser was bound to 
complete; but added, * if it were possible to institute any 
inquiry as to the facts which took place, I think it ought to 
1>e done, for the satisfaction of the purchaser ; but I do not 
see how that can be " (u). Ini a later case, wbero the vendor 
claimed under a suspicious will, and the heir bad frilod in 
an action of ejectment and in a subsequent motion for a 
new trial, Lord CJottenham, reverting the Vice-Chancellor’s 
decision, held that, as means existed of bringing the objection 
to a tost, the Court would do so, befoio compelling the pur¬ 
chaser to take the title: and required tiie vendor to die a 
bill to establish the will against the heir (x). Where, 
however, the will was disputed, not by the heir, but by 
parties claiming under an advoiuc will, and the vendor had 
bought up the rights, if any, of tiio heir, it was held that the 
purchaser was not entitled to liave the will estabilshed 
against th4 heir, and that proof of bciitiiip need not be guno 
into (y). 


An anonymous case is cited by Lord Si Leonards (a), in Advm riglt 
which a man having agroed to buy an estate witii mines, 

held noiio 
itinder tlU* 

whirii others had a right of conunon, Lord Kldon, observing b«L 
on the improbability of disturbance, and tliat nominal 
damages only would probably be giveu in the event of an 
action, decreed sperific poiformanco; but the case seems to 
bo of very questionable autiiority. Lord Si Lcouards 
considers (a) that the dorition must have tamed on tho 
improbability of disturbance: but it may reasonably bo 
doubted, whether the supposed absence of any adequate 
motive for parties to assort their rights by litigation 
constitutes that s^ of improbability upon which a pnrchasoi* 


and objecting that the mines were \mder a common, over 


(v) Orws V. P^^fbrd, 9 Bmt., 
^70. 

(«) Omv T« S FL 619 ^ 

bal on thli bda^ dona ssd tho wfll 
MUbUihcd, Lord Tiwo Sxod tho 
pnrdutfor with the ooiw o! tho foil 


far fpodfio poformuca; &<Xt 1 D« 

0 . M. a a. la 

(l^) ?. 9 Jar, 

N. a 1181; 8 K a Ja 11 
«V.aP. 898. 
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AS to SPECIFIC PK&FORHAKCK 

Owp. 2VIU. is bound to rely. However^ in an earlier case, tbo oxiatence 
. in the Crown of a right to tlio mines under Uie estate, but 
without an cxpioss reservation of a right of entry, was held 
by Lord Hardwicke to be no objection to the title j it 
appearing that no search bad been made for mines for 
upwards of a century, and that probably no mines existed, 
and that the Crown's right never had been, and probably 
ncvei* would be, exercised (b); so a right of re*cntry by the 
Clown, which the Court considers incapable of being 
enforced, is no objection to the title (f). 

XxktoMoof It has been held, that the meio reservation of mining 

rights is no objection to the title, if the Court is satisfied 
theio is no Hubject-inatter for the reservation to act 
upon, or tliat the legal right to exercise it has ceased (d); 
but tlio mere loservation seems to infer the existence of tlio 
• subjcct-iuatter (r); and in a modem case, the existence of 
mining rights was held to be a valid objection Co the title, 
altliough the uiiiiu hail been abandoned for fifteen years, and 
theio was no ptoof of any intention to losume the working (/}. 
lu one case, a purcluoter, who had stipulated that the vendor 
should apply to the Loitl of the Manor and use his best 
endeavours to enfianclusc the piopoity, which was then of 
copyhold tenure, and deduce a good title thereto as fix^ehold 
was hold uot entitled to object to an enfranchisement effected 
under the Copyhold Act, 18.52, with a reservation of the 
ininoH to the lonl (g). 

ih) V. i Atk. IS. id) Uttriin t. CoUcr, 8 J. A L, ms 

Th» 9tm Menui tif hsT« Wd dedded 809; Sf^wari t. Manj, Cwifnffhavi, 
under tbe kle» that the Cmvti, no ) Ir. Ch. R. 584. 

o( eotrj renerved, cooU (e) See 8 J, A L. 610. I 

neither work nur euthorue oibere to (J) Jinmsim % Jlint, 4 Jur. N. B. 
work the mioee, unlen thej were 800 ; the porduMr, to com* 

Sret ^ned hj the owner ai the ml •, plete, wm held entitled to eosipenee. 
bnt it Mome doubtful whether tUe U tion, ootwhhfteiiding the diffioultj 
good Uw j Moe Ckee Jfwa, Flow, of etfi&etiBg ii 
818 1 HeamoM v. VMre|r, 18 Va^ (g) ^trr v. Ahmos, 86 Beer. 894. 
898 1 Beinbridgo on hflnoe, 41. .Bee m to the rMenetiuu o4 mlnemU 

/TetMT V, linio^ 8 Bear, oe mIo of tho ourfeoe, 86 A 88 Tiot. 
478. a 198. ud fMi AtfrA ^ XX 



AH TO aPKCiVlC FEBFOnMAKCE. 


1107 


In V. W<tddvngK(im (A), where the vendor’s tiUe Ch^^yiii. 

depended upon the construction of limitations in a will, Sir _ 

Qeo. Tumor V.-G, although expressing his opinion in favour ^ 

of the title, refused to enforce specidc performance. After 
I'eeogniting the right of every purchaser to require a market¬ 
able titlo> that is to say, a title whidi, so far as its 
antooedents are concerned^ may at all times a^d under all 
circumstances be forced on an unwilling purehascr, the 
loamod judge observed, ** that in these cases it is Uie duty of 
the Conrt not to havo regard to its own opinion only, but to 
take into account what the opinion of other comi>etent 
persons may be: that this is the true mle to bo applied in 
such cases is the more apparent from the repeated docisions 
that the Court will not compel a purehasor to take a title 
which will expoeo him to litigation or ha«utl If doubts 
aiise upon a question connected with the general law, the 
Court is to Judge whether the guneial law upon the point is 
or is not.settled; enforcing specific poifoiiuance in the 
one case, and reusing to enforce it in the other. If the 
doubts arise upon the construction of particular instiumonte, 
and the Court is itself doubtful upon the points, spedfic 
[Kifonnance must of course Iw rofuMed: and even though 
tlie Court may lean in favour of the title, its duty is, cither 
to consider whether it would trust its own money upon it, 
or at least to weigh whether the doubt is so I'casonablo and 
fair that the property would be left In the pui'chaser s liands 
not uiurketablc. If the doubts wliich arise may bo efibeted 
by extrinsic circumstances, which neither tlie puicbaser nor 
the Court has the moans of satisfactorily investigating, 
specific porfoimanco is to be i^efusod. In the cases of 
Itiinhtorv V. Craveii (i), CImitm v. Ctuocn (i), and Clonnieii 
V.* Whitakei* (I), where the Court enforced specific per¬ 
formance, its own opinion had been fortified by the opinion 

(A) PifrU ?. ITod^^Aan, 10 OttrUr^ I* IL 4 CL A)k SdO ; 

1; and see Pmr r, //mt, 4 De G. p. UOL 
M. a G. 405 : Me dao ITiwt (0 IS Price, 500 ; eoeSog. 501 

letMH, SO Bmy. SeO s 7 De G. H. (I) IS Prioe, 610. 

a 0. 140 i Jbpsrs V. TTaterAeacse, 4 (0 S Jam. Wflli, 

S29 i bvl see sow SeMtti v% 
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ChiaXmL 

8 ^ 10 . 


of a Court of Law: and it ooold xu)t bo iini^raally held 
that> boeauso the Court is of opinion in &yonT of the title, a 
purchaser is to be compelled to accept it: case must, 

dopozid upon the nature of the objection^ and tho weight 
which the Court may bo disposed tO attach io it: and, 
in determining whether specific peiformanqp is. tp bb 
enforced or not, it roust not be lost sight of, that the 
oxeinisc by tho Court of its jurisdiction in cases of specific 
peifoiinance is discretionaiy; and that it has no means 


of binding the question as against adN^ozso cl^raants, or of 
indemnifying the purchaser if its own opinion should ulti* 
mately turn out not to lie well founded.’' And after stating 
that his own opinion was niuch in favour of the title, tho 
learned judge went on to remark, that he. was unable to 
base that opinion upon any general rule of law, or upon any 
reasoning so conclusive ms fully to satisfy him that other 
competent jKi'sons ulight not enteitain a different o])iniun; 
or that tho purchaser, if compelled to take tho title, might 
not be exposed to substantial and not merely idle litigation, 
01 * even that he would bo fh»e from all possible hasard. 
Upon these grounils, therefore, he was of opinion that 
spcdtic performance ought not to be decreed; and he rd^usod 
to dii'ect a case for tho opinion of a Court of JAw: observing 
tho rule of tho Cotui to bo, that it will not against the pur¬ 
chaser send a case upiui a doubtful question of law any more 
than it will direct on inquiry upon a doubtfbl question 
of fact; and for tho same I'oason, tna, that adverse claimants 
would not be bound by the result 


9 

Ihe title which formed the subject of tho suit in Pjfi'ke v. 
Waddiftghami I'ocently came before Lord Romilly, U. R., in 
a suit for specific performance sgiunst a purchaser who 
relied on precisdy the same objections as were urged in the 
former suit; but his lordship, whose own opinion coincided 
with that of the Vice*ChanceIior as to the invalidity of the 
objection^ tnado a decree for spedflo performanoe; laying It 
down as a general rule that a "judge ought to enforce thb 
title whenever he reaUy and sincerely believes that a man 



AS TO SPECIFIC PSarOBKAKCE. 


1100 


of sense will not differ from him in the conatrnction he has 
Gome to in the particular case (tn).** 


Where a necessary party to the title U, neither in Law nor 
in Equity, subject to the control of the Tondor, but has an 
independent interest, and no ovidenee is furnished of a logal 
or equitable obligation on the part of such stranger to concur 
in tiio sale, the certificate should bo against the title (n), on 
the ground^of such non-concurrence; not that a goo<l title 
can bo m^e upon the stranger concurring (o). But where 
such necessary party is bound, as in the case of a trustee (p) 
or mottgagoo, or agrees ( 9 ) to concur, the certificate may bo 
in favour of the title (r). The certificato, however, should, 
in the case of an incumbrance, it is conceived, l)e, that agood 
titlocan be shown subject to the incumbiuncc, and that the 
incumbrancer is bound to concur: not tiiat a goo<l title can 
bo made upon payment of the incumbraneo (s). 


Wo may here remark that it is only on very special grounds 
that a eertificalo will bo opened after it has become absolute 
by the lapse of the eight days irom the date of its being 
filed (^); but a summons, if applied for and obtained within 
the eight days, is sufficient to arrest tiie certificate (ic). The 
time witliin which the application must be made runs during 
the vacatious (a:). 


If the certificate be in &vour of the title, and no applica¬ 
tion bo made to cUschaigc or vary it, a decree for specific 


(a) MvlHnfft ▼. TrimUft L. R. 10 
£q. 440,456. Th9 Utlo hsd originAlIjr 
bem accepted by a revy eminent 
Bqnlty JnSge, wbUa In pra43tice, and 
advifing on of mertgagooe. 

*(•) StdaHe r, 6 Uad. 

see; Dovgfem ▼. and /VortA- 

WttUn Oix, S K. a Jc. 17$ ; tM 

p. 1«. 


(«) F. Ct, u toportod la Bog. 150, 
(p) Avonu % Awn, 14 Sim. t09 ; 
/mfton ?. 1 Ooa II. 

(f) Sw Psfos T. Xfiffm, e tfad. 
Wt r« Sdrrinffhnt 4 


Bear. 110. 

(r) 6 Mad, 3C7; Baa. Oh. rrao, 
1111 

{$) Sea Sti^ S50; r. 

Mom, 8 Mol, 575. 

(0 IJotedl T. I Be C» M. 

& 6. 885; Lamb t. Orion, 6 Jar. 
H. a 61; Atkion r. Woorl, 8 Jar. 
N. S. 146, a oau of mlalake. 

(a) WffMrif V. Barnard, Jobnn. 
4ia 

(s) Wafn T. IFotMa, 7 Ba Ct. M. 
A a 711. 


Chap.ZVni. 

Si^lO. 


Oatitan^i^ 
fatei^ wbea 
agnandfor 

rapaiMxkg 

•gaiMt title. 


CcUSeata 
when abednia 
opened only 
onverr^Moal 
gionada 


Where the 
oertiSento Is 
In tavovof 
the titte. 
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ChAp.XVni« performance will be made on tbo hoaring on fc^ereon*' 

-sideration, nnleffi in the interim, any matter appear *whi^ 

aSecta tho titie, in which case, although the time for applying. 
to dtsebargo or vaiy the cerUficato may ha^e a 

further reference maybe ordered, under speciid circatnetaneea, 
on motion (if). 


Wti^a 
ob^Mtiont 
ahoold be 
taken. 


Any objections to tho chief clerk's finding should^ if 
poeaiblo, be taken before the certificate is signed by tho Judge; 
who will in that case hear the matter either in Cil^mbers or 
in Court, by adjouiTunent; Uitia avoiding the delay and 
expense of a second reference (z). 


If r>b)ecticBt If an application bo mailo to <li8chargo or >*ary the certifi- 
!r«^r«iABeo &vour of tho title, and if, on hearing tho motion, tho 

Court considcin tho certificate orroncons, on tho ground of a 


ilifMUit at 

vaiklur'a 

vfqu^ft. 


iniHbake having been made as to tho title which the purcli^r 
can re({uiro ('(), or as to the sufEciohey of the evidence in 
flupport of tho title (7i), or as to tho construction of an 
instrument (v), the title will, at the rondcu 's request, bh 
again referred, in order that he may have all opportunity of 
removing tho duR^ct It was held by Sir J. Wigram, 
that tho refomneo liack is not a matter of course,;lMit 
depends on tho vondor satisfying the Court that he has a 
fresh case to bring forn’ortl (c/); but in a later case before 
Lonl Cottonham, his Lonlship laid down, as a general mdo, 
that no special case noc<l l)e made by the vendor; but that 
where the repdrt is in favour of the title, and the Court 
holds a diflerent opinion, and ho desires an opportunity of 
making out a bettor title, tho Court will deal with tbo 
matter in tlio view that a conclusion in favour of the titin 


(jr) JemtinHe t. AfnHr, 1 KUd. 597. 
(i) J*«rr r. lart^nrt, 4 Z>z«w. 170, 
17S; sad mo XXXV. of (be Cone. 
Ovdm 

(•) Ftlda V. J/4Mibr, 2 Ker., eoe 
p.42a 

(6) Antirtti t. ifaifrefa 8 Sim. 
890; a Do 0. M. a O. 836; Fihlt$ 
Iloohff S Msd. 198 ; v. 


Fliykt, S Fh. 018; Dsn. €11. ^tc. 
1181. 

(<) £jfaiam Y. Jotm, 8 Sin. 899, 
409; 1 Ban. k M. 694; Me 
Fortmen v. iM, 696. 

{d} Jknm Y. Mt$t 18 Jnr. 418; 
(be exeeptioDi wm omnled on ep- 
pnO, It Jv. 709. 
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4 


has bdon .prematurely come to, Eud will therefore send it 
back for farther iuyeatigation: that there U no rea30!i why 
the same practice should not prevail whether the original 
roforonqe made on motion or by decree; but that in both 

a 

cases, if the vendor wishes for an opportunity of making a 
better titioi the Court should give him the option of doing 
so, and* only*conclude tho matter when he says lie can go no 
further (e). Upon the fiesh inference tho piu’chaacr seonis 
not to be restricted to his original objections (/). Objections 
to a Utlo should not be general, but specific {<f). 

A 


If the objections to the title are allowetli and no further 
roforened bo asked by tho vendor, his hill will ho <li>cmiHHo<I; 
but the pui'chaaer, if plaintiff, may in general elect to take 
the rloffctive title (A). Wliothor tlic objectioTis to Uic title 
ai^ finally allowed in chambei's, or ai'e a]lowc<l in open Couii, 
either upon an a^joinned summons, or upon a niotiem to 
disehaige or vary a certificate in favour of or against tlio 
title; the bill cannot bo dismissod, without the cause Wing 
hearc] on fuiiher oonaidoration; but it may lie set dovm to 
bo heaad on further consideration, along with the hearing of 
the adjourned summons, or of the motion to discharge or vaiy 
the certificate. 


♦ * 

If all the objections are overruled, the purchaser cannot 
matce other objccUons to the title (i); except, it is conecivc<l, 
in the case of fi'osb matter, which afiecW the title, being 
subsequently discovored (k). 


If the ceitificato bo against the title, and there be no 

application to discharge or vary it, or if sudi application be 

✓ 

mailo, and prove unsuccessful, the vendor's bill may dis* 
, missed with costs on the hearing on fiirthor consideration. 

• f % 

{«} CMfHnff V. S FIl 616; f. Htgrtoftp, C Bmv. 

wd BM 9. a, la Jv. tas; iBd M 476. 

Dtfwt V. BiUit oa sppsal, li Jof. (4) f^fr^ p. 1116. 

70a * (i) Broth V. .iMa, 4 VmU. SIS. 

(J)FMny. Eoohr, 8 aUdd.168; (!•) Bet t. AMA MmU. 

Bog. 850. 597 : Dm. CL Prat. 1189. 


Chep. XVIIL 
SeotlO. 


Dfimiisri of 
bUL 


Fraih 

objeuUoaa 


Certi6cAte 
egtlnst title. 
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chM^xvm. 

&A. 10. 


Bflfnwdo 

wh«& 

dirvoted. 


If the ftpplic&ticn to difich&i^ or vary the certificate 
agaifl^ Uie title ho unsticcessfii], the Couit will sometimes 
send case back to chamhers (Q; but not) it n conceived, 
upon mcro speculation, nor unlens the vendor can satisfy the 
Court of the probability of the titio being perfected (m) 
within a ruaaonablo Uuio (n). Long provioua' delay, of 
eoiusO) would bo a reason for less additional'time being 
allowed (o ); and tho Court will not allow a seller to lio by, 
during tlie reference, and then, upon fufthor consideration, 
attempt to niako a title (p); nor will it show any favour to 
a vendor who, or whoso solicitor, has improperly concealed a 
defect in the title (q ); nor allow fuithei^ time, when, owing 
to the long interval which has olaspod since the conti*^ and 
tho altered sitimtion of Uio parties, substantial justice would 
not bo done by decreeing spcdfic pcnfoimanco (r); the rule 
being, that although a vendor may, up to tlio time of making 
the ceiiificatc, do c very thing ho can to perfect his title, tho 
allowance of further time beyond that period is mattef of 
indulgence (s). 


c«uac»ta 

AMlail tiUa 
ftPtolQto; jilt 
will be 
me«Ie ob 
beeriag, If 
vendor oftQ 
tban remove 
obJecticiMto 
Uda. 


So if, no application being made to dischoige or vary tho 
certificate, tlio caasc comes on for fuitbcr consideintion, or 
for original hearing if the reference were ma<Io bofaro 
hearing, and tiic vendor can satisfy tho Court that he can 
refnove the defect in tho title,—as where he can procure the 
'Concurrence of a party having an interest,—specific perform¬ 
ance will be decreed without a I'efcrcnce back to chambers (f). 


(0 See SiddioAnwi v. Jiairinffton, 
S Beev. BU ; i Bc«v. 110; 5 BeBv. 
S61; end eeo Ftwr v. Wood, 8 Beev. 
849 i V. Ooprou, IS Jv. 148, 
•ad CAemMoM v. let, 10 Sbn. 444^ 
(a) See judgment of Y.-O. Wlgnm 
In i>mM9 V. BettOy IS Jw. p, 4ia 
(•} ▼. S B«bv. 880 ; 

• ftd pM T. WkUiaiorf died 

10 500, le^mm t. Jiuitiv, 

9 Jm. a W. 980; v. /a/Im, 

$ Moi 6GSj Lothlon v. SijtMt, 
Say; 5a 


(e) See Fnotr v. Wood, 

(p) Eodoili T. Sug. 850. 

(g) See OoitffiU t. ford (kemanioww, 
8 Y. a 0. SeO, 877. 

(f) /*a<m V. Jtepm, 8 MedtL 258 ; 
i>awf T. Bmt, 18 Jv. 410; t. 
WeMWTfl, njsrO, p. 1050. 

(a) See Oorrnm r. dd0(S*98 Beev. 
$88, 887. 

(f) Oo0» T. Ob^ar, 14 Vm. 805; 
isd eee ifeuftmi t. Simond$t 8 Jv« 
K.8.80a 
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So if, the certificate being against the title, and there being 
no application to discharge or yary it, the pui'chasor inoyce 
that ho may be diachoi'gcd from the contract, the vendor may 
show that the title has been poifcctcd subseiiucntly to the 
certificate; a )>y a priyato Act of Parliament (n)* 


ChA^. xvrir. 

Beot 10. 

RciDOVikt of 
oltjdCtiOlU, Ktl 
ftiiswur to 
jturchftier'fi 
lantlAti t4> bd 


We have soon tliati &s a general niU% the piirohoHcr may Piuchwr'H 
inniiit upon a reference as to title; and tlie Clomi will not S 
tie him down to the objections rabkKl upon the pleadings : 
he may, however, waive such /fide right wholly or in 

part: and if ]\e clearly rest his objection mcroly upon what 
Loiil Kldon (leacribofl as ** one neat dry point,*’ or, it is con¬ 
ceived, upon a plurality of neat dry points, the Court, being 
Katisfio^l that no other iiuestion of titlo remains open, >vill 
make a deoit'o without a prior reforonco : but he will not 
ho compclloil to take a defective title menly because, being 
plaintift^ he filed his bill with notice of the definet (y). A 
general odmisaion by iho purohaser in liia answer that, 
according to his belief, Uic plaiutifT was cntitlcil to tlio pi'o- 
l>crty, the subject of the suit, has liccn held to Vo on aihnin- 
si on of the fact which he could not aflci^viuils <[ucstiun ( 9 ). 


Wlioro a purohasci* >vas let into possession, and soon aflcr- By uqui* 
wal'd 3 received the abstract and retained it for four yoaiu 
without objecting to the title, ho was hchl to have waivcil 
his right to a icferonco (a) ; but, in a latoi* ease, it was held Purobjuvr 
that, oven after great delay and acquiescence (tlicro being no 53^ 
express waiver), the Court will not compel the purdiasor to 
complete if the title is manifestly bod (&): an<l, though he titlo, 
may have waived all objections appearing on tlio abstract, he 
may not be precluded from objecting to the titlo ulimule ( 0 ). 


(«) See/cia'iMt r. I/ifoi, 9 Vo. 65S, 
654, and V.-O. Wigm'i nmoriu iu 
lueat t, /omtf, 7 Ha 435; ond ZAirr«i 
V, Molt^ 14 Beor. 170. 

(c) i>ul5y r. PW/tfH, 1 Hqm. a H. 
206. 

if) StapfUon y. Scott, 16 Yea 373; 
ftncl MO A% Taw, BancU t. Wkoeicr, 7 
Mm. t W. 364. 

( 1 ) PItippo V. Ckfftl, Z Dmr. 700. 

YOU TT. 


(«f) r. Grttn, 15 Vm. 694; 

Aikd Me Ift*ryruriM tff Ampach v. 
JVm/, 1 MmL 310; WuOU y. ITMft. 
year, 3 *Tv. K. S. 179 ; 36a 

(6) Roch/arttr, Kirkpafridt, 6 Bmv. 
333; Md Me irtfiree v. JtirkerdtoH, 
YofL 1; I/om V. PrmlUp, 5 T>c G. A 
A. 637; tt> v, t/tmit/vM, Key, 

560. 

{/*) Jioi^A Y, StMito, 31 Uear. 031, 
" R If 
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Decree for 
epooific per- 
fomuinee'^Hs 
font 


According to the old practice, there were two ways of 
framing a decree in a suit for specific porfonnanco. The ono 
was to declare that the plaintiff was entitled to a specific 
poifonoancc if a good title could be shown, and then to 
direct a reference as to the title. The other, to refer the 
titlo, and to follow up that direction \yy a doclamtion that if 
n good title was shown tbo agreomont ought to be specifically 
[Kiformcd (il). The mere dii*oction of the ivfei’cnco scorns, 
however, to bo an implied <IecIaration of the right to B|>ecific 
performancu (r) : so that, on tho hoaring on further con- 
sidoration, the Court will not enter upon any other defence 
set up by Iho answer (/). Tho pi'CMcnt practice, however, 
in suits whore, by iTason of the contract itaclf having been 
<1isputod, tho cause is heard bofoio Uio j'eferciicc, hcoiqs to ho, 
to declare abHolutcly that tho plaintiff is entitled to a specific 
porfonnance of tlio agreement, and to diiect a ivforcnce to 
inquira whether a good title can be rna<lo ;--not to declare 
that the plaintiff is untitlo<l, &;c., i/ a gooil title can bo 
ma<lo (fj) :—and, in such a case, tho Court, in directing a itJ- 
forcnco, will not fbrcctan inquiry as to when tho title waa fiiKt 
shown {h ); and although tho inquiry is cliixK^tctl in goncinl 
toims, reganl will be had, iu prosecuting it, to tho teruiM 
of the contract (^). Vndor the conuntui dt^civu for specific 
]wrformance and fi>r inquiry an to title, Ihu pin'cha.scr mny, 
it Nccins, iiiisc objcctioiiH, which ho hail aban<1one<1 liofoixi 
tho suit was iitstitutcd (j)i and if tho vendor wdshos to 
prevent tho abandoned objections being raiso<l again in the 
couiwc of the imiuiiy, this point should l»o disposed of nt tho 
hearing ami noticed in llio decree (t). 


(«0 PfT Lohl mdon ia Sitrtwi r. 
Ovppfft 3 Ktum. p. 182. 

(e) Seo Mofe r. SMith, Jac. 

{/) Le (fnmt v. 1 

309. 

Or) Cfirty, 1 Da 0.4 S., 

MO p. 40S : OiWn$ V. N<rrtA Eatiem 
Meiropolit^n AMjfittwi, 11 Boat., use 
6. 

(A) S. C. 

(/) f/ppcHoA T. A7rlVf9M, T* B. 6 
Oil. Ap 48S, 


(j) Cmrliny V. Amtiu, 2 Drew. 4 
Sow 120; Bee tbu caho; mul com¬ 
ments of Sir W. K. Jajoba, L. J., 
npnn it in Vfpaittn v. iTfoto/fon, 
MtiprUy where a taIuI ohjecthm, tohen 
for the SnA tune pexuUn^ a reference 
Ai to title, wab held to be too lato. 
For fonne of docreo, eee Setooj 593i 
H $eq, 

(A) rpptriQn v, AVoMma, v&i 
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Wlici*o the Agreement was in writing, and a |)ai‘ol VArialion, Oh^p. xviin 
not act up by the answer, came out on tho ci^oss-exatnination 
of tho defendant’s agent, who was one of tho plaintiti^s ukl^^A 
witnesses, the Court seemed to consider that this was a pmper 
subject for inquhy before finally disposing of the case; but i\m privf>ai>/ 
on tho plaintiff consenting to adopt the pniol Tariatton as 
paii of tho contract, specific pi'^rfoniiancoM’as at once deaved 
with costs (/). 


Tho puicliasor, it appear.4, may elect to take a dofuctivo Majvliwtto 
title (m ): “ tho covenants being so framed as not to leave tho 
sellor exposed to an action on account of the flaw: but 
where tho conveyance would bo merely void, and luiglit 
oinbarrasB persons claiming under tho Name title as tho seller,'* 
the puichascr seems to hav«* no sitcb right (n). 


We may heic remark, that a deci'ee, oven by tho fionls (<<), i)p<tcc f«ir 
fur specific performance, in a suit 1 between vcmlor anil pur- 
chaser, is no protection agaiiuti the ailvorso claims of pcrsoiis 
nut parties to tiio suit (p): except so far as that, if any intfiKs. 
particular question of title bo decided in favour of the vendor, 

Hucli docision fonos a pi'occdcut which pixibably would, and 
in any mforior Court ought to, bo foUowctl on a fiitmo occa¬ 
sion : also, that such a decree may bo abandonoil or waived 
by <Iolay, or by the conduct of the ])avtic*s entitles I to the 
benefit of it (5). 

In a case in Ircl&nl, where, pursuant to an order of tho 
House of Lords, a decree was mailcby the Court of Clianccry 
directing a conveyance, and before it was cxocutol the party 
bound to convey purchased, and procuitxl a conveyance to 
himself of, other interests which tho decree was not int(m<lc<l 
to aflbet, it w*as held that ho could not sot up any nght in 


(0 T/intlon Md SlrmiMffk^ JL Qk (f>) See TTooc/ WAite, 4 yiyl k C, 
V. IKin^r, Or. a Ph. 67. p. 470. 

im) Z^eAMil T. t Bmv. SOS. (f) 8«e Lord Jtom t. 4 

(n) Sr;. 666. Dov. 44a 

(a) Hnpr»i, p, lies, n. (r). 


K nt 
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Clwp, XVllL respect of them» until he h$<l fiiBt obeyed the decree; and 
. this decittton was affirmed by the House of Lords (r). 


PtftfntiiF not 
a1Jow«( 1 to 
toko deereo 
AcooHing to 
thftt courtmC' 
iion of •mo¬ 
ment wtUoli . 
ku bad ro- 
pndiated* 


tho plaintiff in his bill offered to perform an. 
ambiguous agreement, "according to .tho true intent and 
meaning thereof/’ but uniformly up to* tho Iwaring inaifitc<l 
on his ovm construction, as the only contract bo tween himself 
and tho defend ants, not offering to take up the other 
construction which the defendants were at one time willing 
to perform, Sir T. Plumer held tlio case to bo perfectly 
different from one where the plaintiff calls upon the Court 
to declare tho tnio construction, submitting to perform 


Acconling to tiio same: and, his opinion being against tlic 
plaintiff’s construction, ho refused to enforce specific per* 
formaneo againsttito defendants according to the construction 
contcnde<l for by thoir answer (*). 


Pk^utlff 
offeriug to 
pwfuTtn enn* 

]imdI tatU- 
uoTu 

ilefotulAAiV 

entiUod to 
(lecne. 


Parol TAna- 
iion prornlby 
(JefendADt— 
uo dacm Tor 
plaintiff •. bnt 
(lofcndAnt 
DiAj toko 
ilocroo vftb- 
oni crottUlL 

l>«erco aZiovld 

direct AO- 
countA, 


And where the plaintiff by his bill, praying the perform* 
anco of a wiitten agreement, offers to the defendant the 
benefit of cortoui subsequent parol variations, the Court will 
decree specific performanco wiili tho variations, if tho defen* 
dant elect to take advont^ of tiiom; or otherwise of the 
original agi'comcnt (/). 

So, whci’e the plaintiff by lus bill offers to perfonn the 
agi^ment (u), and the defendant proves a parol variation, 
the Court will, at his request, without* a cross bill, decree 
specific performance with the variation, and even fix tho 
plaintiff with the costs («). 

The decree should also (unless the particular circumstances 
of tho COSO render sucli a direction unnecessary,) direct tho 
usual accounts to be taken of the rents and profits of the 
estate, and of interest on the piirchast-money; and should 

(r) Ptrm v. Ptr$$e, 2 Jxa. N. H. (a) 1 C. P. C, K. H 85a 
661; 7 Cl. a Fin. 8ia (*) yf/e ▼, Vet. 646; 

(•) Cio*t$ V. Ili'jfftntou, 1 V«. a E. A C., 1 C. P. (5^ N. E 861; a¥:jfn» 
Mt p. 686. V. Mibritiffe, 14 Tea 665 ; tou 

(I) T. P<tye, 8 Bwa 114. pf ami y. Ocm, 16 V«a. 686. 
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order payment of the balance due fioin the purchaser, and Ch^XViiL 

the execution of the conveyance, and delivery of the deeds, 

by the vendor (y): and an account may bo dcci*ecd on tho 

footing of the agreement; amiough, as in the case of a lease, 

tho subject-matter of the contract has expit^ed by lapse of 

time before tho heaiing (z). Wlien the piircliascr, liaviiig 

paid his purchaso-money into Court, is ascertained to bo 

entitled to an abatement in respect of deteriorations, Stc., 

the aseertaiued amount of abatement will be repmd to him 

Avith interest (a). 


Wlioi^o paii of the subject-matter of Uio contiuct is AbutrMtlou 
alistiacted by tho vendor, pejulente Jitr, Ecpiity will give 
I'eliof, even upon supplemental bill after a decroe for specific 
peifoiTuance; and in older to assess the amount of damages, 
has allowed tho plaintifi* to bring an action to ascertain 

and Inquired tlic defendant to admit 
tho necessary facts (b ); but now, under Tx>ril Otuins* Act (c), 
wherever tlio Court has jurisdiction to entertain a suit for 
8 [>ocific performance, it may awanl damages, witliont sending 
the plaintiff to law. 


If, on a bill filed by tho vendor, the puiuhasor be eon- Dcodu (u 
sidmed unable to pay what is due in lespcct of purchase- » 

moneyintei'est, and costs, tlio decree may direct Umt, in 
default of pa3nncnt, ilic pi^eniiscs be sold for the puiposo of Hic UeSdenoy 
satisfying tlie amount so due; au<l that the deficiency, if any, 
be paid by the iiurchasor (tt): and tlic vendor con prove as 
a specialty creditor (<?) in rosi>cct of such deficiency {/) in a 
suit instituted for tho administiution of the assets of the 
pui'chaser; the amount to be found duo upon the lefei'cnce 


(yl See S«t<m on Dvcrecs, CIS. 

{:) 'WitliatoH V. T^rkinyionf S Y. 
a a 726. 

(а) Ftrffv90n r. T<klmtn, 1 Skk 
060 . 

(б) j\V«M V. Ihfdffti, S Bosy. 299, 
244. 

(r) 21 a 22 VioU c, 27 ; snd riVe 


[K 9S2, et 

(«/) See /M.yr/oA v. 1 Bmv. 
937, 343; Jtome v. 3 Y. a ('. 
199 i J)¥ix of BtattfoH v. 1 

Z>e a. a A. 321. 

M Jf. C. 

(/) Jlomt V, YtfHiHf, I Y. a C. 204. 
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Clu|». XVin. conHtitutiiig a judgmout debt within tbo 1 & 2 Viet. c. 110, 
. a 13 (^); and being proveable in bankruptcy (A). 


DinvCiini 
U»t all 
neeuwafv 
partkR uall 

CiUicur. 


A du^ection is sometimes inserted in the deci*cc that all 
other neccssaiy parties (if any)'' shall join in the conveyance; 
but the omission of these words is wholly immaterial; as a 
ill recti on tliat the vendor shall convoy includes, in effect, the 
concun'onco of his mortgagees and all other ncccssaiy con* 
veying pai ties (i). 


Aa it> orm* 
vtfyauoa belof 

iwttlnl l>y tba 
Cimrt. 


The UHiial diivctioii as to the conveyance is tliat it shall 
bo settloil by the Court if the parties difler about the 
same" (j): these latter woids will, however, it Mceina, bo 
omitted, if an infant is a necessary party to the con¬ 
veyance (i*) ; or if it will, by Statute, operate to convoy tlio 
infant's estate, although he may not actually be a i>arty ( 2 ); 
but not merely on the ground of his licing intematod in tlio 
c.staic, as in the ease of an infant cestui qut whose 
tmstccs have power to sell and give ivccipts (m). In one 
ease tho deci'oc went on to direct tliat the conveyance should 
contain a particular clause in favour of the plaintiff (n): but 
it docs not appear that the Court will, in general, deliver 
any positive direction or dcclai'ation as to the rights of tho 
paviicH (o). If the decivc omit tlio usual diioetion as to Uio 
conveyance, tbo ouiisHioi) luay be supplied on petition ( 21 ). * 


CV»urid of 
procewUos In 
hfwler’ft 
ufSctft, OAdor 
old 


Under tho old practice, if tlic matter camo before tho 
Master, the practice, as settled by the 76th Order of April, 
3 828 ( 9)1 was. for the paiiy entitled to pi^epare the con- 
Yuj-ance to bring the ihaft thereof into tlio Mastci-'s office, 


(y) Dtth fimi/tffi t. Vkifftpt, I 
l>e O. a S. dSl ; P^ppfe v. //ffN«ew, 
6 De 0. a B. 316. 

(A) ^ pt*r(4 J/ftHttTf 0 Vet*. D4 I 

Jhtrffi V. Jfcfffrt, died tA SA 

(i) r. Khiroodt J«. lA 3 i% 

Ap. 614, 817. 

{J} 0«toD OB l>oeroei, 6oa 

CnlttH V. S Bmt. 267; 

bat SotoD, 2127. 

• (/) Cktm T. Chem, 16 Im 8 . 


C1l2A 

(m) AifArtPiIip* V. Tf^onf, 11 Boav. 
37a 

(») T. IfAriaicH, 1 Ha. 

161 

( 0 ) r, $ Hft. S5i 

(p) TWrdiBA V. Ckarttr, 9 Bmv. 
140. 

( 9 ) 6 iS BdwtrcLi' Ordom, 27, nnd 
Dtt. Ch. Pno, by It 1191. 
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and give notice of Ills Laving so done to tlio other paiiy.; Clu^XVIIT. 

and at any time within eight days after such notice, such_ 

other party might inspect the same M’ithont fee, and might 

take a copy thereof if ho thought lit: and at or before the 

expiration of the eight days, or such further time an the 

Master in his discretion allowed, such otlicr party was obliged, 

cither to agree to adopt the convcj^aiicc, or to signify his 

dissent therelh)m; and in the latter ease he had to deliver a 

Ntateincnt in wiiting of tlic alterations which ho proposed in 

the draft of the conveyance. But if ho delivered no such 

% 

statement in wilting, or if the paiiy bringing in the diaft 
rcfusoil to adopt the proposed alterations, the Master 
procoo<lod to settle the conveyance according to the practice 
of the Conii. And in case Ute Master adopted the pit)|>oso<l 
alterations, the costs of the procoedings were homo hy the 
pai'ty praparing the <h'aft. 

t 

If an appeal was pending, the Master nevciiliokss pro- Rffuctof 
cccdod to settle the conveyance, and only its execution 
was stayed (r). 


Exceptions lay to the Master’s certificate (s); hut if Bxc6pU>«i 
no exceptions were filed Uie conveyance had to he cxccuto<l ctfUSestc. 
by the paiiics (t). 


Under the pi'escnt practice the Judge settles the draft in New pncUcc. 
chambers; and (u) in ^y ease of apiiaront dUUculty, or where 
the draft is likely to be available as a precedent for others in 
the same cause or matter, generally it^quircs it to he laid 
before one of the conveyancing counsel of the Court for his 
opinion. A certificate is given hy the chief clerk approving 
of the draft as .ultimately settled; and the approval of the 
Judge is signified hy a memorandum written in iho margin 
of the ongrosament and signed by the chief clerk. 


(f) <7»|fAs V. 14 Yoh < G. 4 & 708; 711* 

085. (i) I Du. Ch. Prtc. by U. 1103. 

(i) Lfoifd n OrifliAt 1 Dlok. lOS; (m) JU BmntU, 18 Jur. 88 ; JUrrtjf 

irtthnitfA V. of 8 ▼. Bro^ 8 Ds. AppvnJ. XL 

Y««. 8QI; Hoseka^ r. IndonM, 1 Do ^ 
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cwxvin. 

Sect. 10. 


CoBToyMee 
nnUer the 
Trustee Act, 
1850. 


CoBTewee 
«nrlerl0 A17 
Vki e. 70, Ha 

CMC of lOAJttlQ 

vendor. 


()fmvej«nce 
how to be 
obtiiaed when 
perty refugee 
to convey. 


In vai’ious cases of licccssary parties being under dis¬ 
abilities, a conveyance might, formerly, have been procured 
under the 1 Will IV. c. 00. and 4 & 5 Will. IV. c. 23 (ai)\ and 
now, under the 13 14 Viet c. 60, the principal provieions of 

which (jf) we hare already noticed (z), the Court may deelai'e 
any of the parties to the suit to be trustees within the Act, 
and vest their estate and interest in the purchaser (rf). 


And by tbo 16 1 17 Viet c. 70, when any poison having 
contacted to sell any land becomes lunatic, and the con¬ 
tract is not disputed, or is such as the Lord Clianccllor 
thinks ought to bo perfonnod, or a specific performance 
of the contract, cither wholly or so far as the aamo remains 
to be performed, has l^con <lccrood either before or after the 
lunacy, the conunittco of the estate of tho lunatic may, 
in his name, and on bis behalf, by direction of the Lord 
Chancellor, significil by an oitlor to bo made on Uie petition 
of the plaintiff or any of the plaintifis in the suit, on the 
petition* of the party claiming tho benefit of the contract 
with tho lunatic, or any plaintiff in the suit, receive and 
give an effectual dischaigc for the money payable to tho 
lunatic, or so much thereof as I'emauis unpud, and make 
such conveyance of the land to such person, and in such 
manner, as tho Lonl (fiianccUor may older j and such con- 
rcyanco Is to he as valid and legal, to all intents and 
puiposes, as if tlie luuatic had boon of sound mind, and had 
executed the same (b). 


Two modes of proceeding might foimcily have been 
wlopted when a party refused upon order to execute tho 
necessary assurance. Tlic first under the 1 Will. IV. c. 36 (c). 


Seo 7 m ¥9 Xvtrc'c S Pb. 

COO ; snd on ibe Acti getcrallXa we 
liewla on Tnuftii, COi edit, {k 840, 
it ; MorgB&'e Cbencery AcU, 70, 
fi $tq ,; Dea. Cb. Pvaa 1708, H Mg. 
(jr) See, in periienUr, lect 80, 
p 587. 

(i| p. 581, ff 


(n) Tor lone of eodi * ilooUretion, 
yritb the eooeoquent directiow, wo 
//ftrt/rtiaver t, died Setoo, 810. 

(5) Seota 128, 150; lee 13 A 14 
Viet e. 80, nnd Qeoend Onlen in 
Liiatey i4 the 7ib Nov., 1853, r. 50. 
{<) ^ feet 15, tule 15. 
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which authonzed the Court to appoint one of tho Mastci'e to 
execute the ConvoTascc; but only when tho I'ecuaant 2 )arty 
hod boeii in prison for two months (d); or, secondly, tlio 
party ordered to convoy might, upon his reftisal or default 
for twenty^oigbt dhyn after tender of the conveyance, bo 
treated as a trustee, and a conveyance might be obtained 
under the 1 Will IV. a GO, s. 8 (e), Tho Trustee Act, 1850, 
repealing tho 1 Will. IV. c. 00, contains, as wo havo scon, an 
express provision authorizing tho Court to declare tliat any 
of tho paitics to a suit for specific pciformancc arc tiiiste^ 
within the meaning of tho Act, and to make a Kimilai* 
deelaiation as I'ospects unborn persona in certain cases (/); 
and in cases coming within its provinions, has superseded, 
although it docs not icpcal, tho 1 Will. IV. c. 30 (y). 

We may lioro I'cmark, Chat whci'O tiionuy has Iwcn paid 
under a <Iocrcc or older, which is revursc<I on appeal, interest 
will not be allowed except by special diicctiou (A): but 
where money lias been rccovci'cd at Tjaw, Equity, in decree* 
iiig its ro-payment, has also given interest (/). 

If the purchaser have accepted the title (k), or .the title 
have been established in a suit t^inst him for specific per* 
formanco (1), a writ of ne €a.r<tt irgno will lie against him, if 
it can be collected tliat he intends to go ahixiad before paying 
tho putchasc*money (v ^): and this, altliough his intended 
absence cannot be (ittributod to tlio piujioso of a^*oiding 
payment (n); and although ho may be leaving behind him 
pr>pcvty sufficient to answer tlie demand (o)-: and tho writ 
will mai'kcd for the full amount of (he purghaso- 
monoy 


0 B6*v. S75. 

(e) See v. i 

Y. a C. 247 i Tkowti T. Otegfuu, 9 
Ikftv. 375. 

(/) 15 a 14 60^1.30. 

{jf) See SotoD, p. flSS. 

(A) P^rUf y, Morrtll, 3 PIl 449 ; 
Mill see a Y. a 0.181. 

{0 V. 8 Boev. 147. 

(A) OoodKin T. Cfarir, 3 ISok. 407; 


jujcl V. PUrU, lu \*iM. 1C4. 

(0 ^ V. n jFtr, 3 Mur. 

473; J/yrrU v. M*XefTt 8 Bun. J. 
(w) Jtoekm V. 11 uor^ Tom k 21551 
(*) 8oe Tura. a R. 315 ; Hvr4 r. 
19 Vei. 313. 

(e) 8ee Ton. k B. 33S; Pna. (‘‘h. 

rrMX U 88 . 

(^} *||itn T. ireei/, Tim. k K 

M3, 


chsp. xviir. 

Sect 10. 


Iiitenwt on 
rnonej 
ftiiuled on 
frppeel, not 
Senemlly 
nUowiKl 


Ae €JCfati 
when srenied. 
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Chap. XV lU. 
Sect 10. 

Venttor'e 
rvmedy/<« 
peymetit of 
mwy. 


If iUo pui'cliaser &il to pay tbc money witliiu tlio tiuio 
named in tbc docroe or ordor» an attacbmont may issue 
against him; or thu vendor, if so disposed, may movo 
to rescind the contract, and to dismiss tho biil without 
costs (q): or he might, it is conceived, move for a resale 
of the pix)peiiy by tbo Court, and for the payment of the 
deficiency (if any) by the purchaser (i*). 


l>ocre« cILi- 
xuUaing 
yvnt\ifT*9 UlT— 
r«tur& of 
ileuont whob 
orwwL 


Whore the vendor^ [)ill is tlisuiissod for want of title, tho 
Court in geueinl will direct him, if ho have received tho 
deposit, to ivpay it with interest (s): or, if in tho hands 
of tho auctioneer, would probably dii'ect tlio vendor to 
concur M*ith tJic purchaser in an order for its pajnnent (f): 
but w'hciv tbc vomlor s bill Avas dismissed on the gix>und of 
ladies, and without any decision on tho question of title, Sir 
J. Wigi'am, V.^C., refused to order tho return of the deposit; 
and intimatof] that such on order should only be made 
in cases Avhero Uic decieo dismissing tbo bill would entitle 
the puicbasci* to an injuncUon, if tho vendor attempted 
to cnfoixie Ins li^gal I'cmcdicH upon the couiiact (u): so, 
whore the vendor's suit for specific performance was dis^ 
missed Avitliout costs by tho Court of Appeal, t'oveming 
a decision of the Court lielow, and tbc purchaser did not 
Arish for any oidcv fur the I'ctui'n of the deposit, unless 
it was ordered to be ivpaid with interest, the Court mode 
no order, and left tho defendant to his i'eme<ly at Law (t')* 


The ivtumof the deposit cannot, according to tho pment 
practice (is) be ordered when tho purchasoi^'s bill is dis¬ 
missed ; and in such a case tho Coxut would seem to have 
no poAver under tlic 21 & 22 Viet. c. 27 to award damages 
to the purchaser, as compensation for the loss of his deposit. 

(9) Foii^no Vi BeAT. 080. (**) OpiUAnvid v. £i»Mop o/ Faeetfr, 

(r) B«o Kfttk ▼. Tkt WotTttkr Cm- 6 H&, loe p. S25 ; sad BSe MatMftf r* 
1 ^or. N. B. 978, V.-Cl W. ^opO, 9 Dq G. a 8.718, 729. 

( 4 ) //tfyei v. BaiUjf, died Mug. 621; (v) /2afe.v« Ooie$t 9 D« Q. Jo, A B. 

lAtrd Ati$rM v. 6 Sim. 927; 618; L, J. Tmier oxpromod so 

tiytrd, p. 188. ^ opbloa. 

(0 T. Bud', 4 lUk, Ko (*) Sufr% p» 181 

p. 8) Diu. Cb. Prse. 1284,Hr 
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Hut in a niCKlcm case V.^C. K. Bruce, in adhering to the Chhp. xvxit 

rule, refuaecl the vendor costs on his declining to return the _ 

deposit (^); and when tlio JudiGatui*o Act, 1873, comes into 
force, tl)e Couii, it is conceived, will have juiisdiction in any 
action, whether for the specific pcrfomiance or rescission of 
the contract, to direct a rotum of the <leposit where the 
purchaser would bo entitled at law to recover it (s). 


If a hill hi disjulsscd ou giuundH mIijcU would not in 
thciusclvcs bo a defence to an action at Law, it does not }ndio«! 
appear to bo necessary to express in the decree that the 
dismissal is without prejudice* to the legal remedy ((f). 


^Vhei'O the dismissal is on a point not raised by the 
ploodingn, tlio decree is made without prejudice to any other 


bill by the plaintiff (6). 


Whei'o tho docrco or Older directs tliat pokhchhiou of the Doliv«i7of 
premiscB shall l)o <leliveiled up, tlio jioity entitled to tlio 
poHsesHion, may, on its being luftiBCil, obtain the same by 
means of a writ of assistance (c). 


(11.) Ad to co^U. 


R^cilon 11. 


Aa to oOMtii. 

In Equity, as at Law, the paity wlio fails is, jirifud fucie^ Contn, w s 
liable to costs (tl ): and, although tlio question of costs rests 
entirely bt tlio discretion of tlio Court (<?), yet it is for 
tho unsuccessful litigant to show Qf lie can) the existence 
of circumstances sutBcient to negative his prhnd facie 
liability (/); and tho present dispoHition of the Courts 
appears to bo, to adhere, with considerable strictness, to the 
general rule. It lias been pointedly observed by Lord 
Cottenham, C., Parties may have moi'c or less ix'ason for 


(if) V. P«irM,SDeG. as. 346. Pan. Oh. Prac. 337, 1183; Scion, 
(9) 86 a 87 Viot a 66. a. 81 1828,1220. 

(a) Sm WidffMod n Adtm*, 8 B«ar. (c() Faiicniiro* v. Btiv, 11 Vea., avo 

loa 46a 

(3) (Jlatf y, XyfirdfS Da O. a 8. (c) Sug. 646 j r. J/alvHe, 

708. 1 H. 1^81. 

(r) Sea Cow. Ord. ZXtX. r. 6; (/} nmopanr v. Sim, M tuprA, 
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comiBg lioro; but tho quuntion in, whether those who ai'O 

-L. right, or those who aiD wiong, arc to pay Uio costs of tlieir 

BO doing. The rule I always act upon is, to order costa to 
be paid by those who arc wrong" ([/). 

4 

llie eaaos upon the subject may be conveniently cliwsilied 
OB follows, rij.' 

Ist. Cases where the general rulo, fixing the unsuccesKful 
litigant with costs, is enforced with more than ordinary 
stringency*: 

2u<lly. Coses whete it is meinly allowed to operate: 

Srdly. Cases where it is modified, so as to deprive tlio 
successful litigant of Iiis coets, wholly or in paii: 


And 4t}ily. Cases whero Uio successful litigant U wholly 
or in port fixcil with payment of costs. 


Cm«i wliere 
MMnl rule 
u enforced 
with more 
Uiftn ordiiuu 7 
itringeiuy. 


i As to tlio 1st claas of cases.—A vendor, obtabiing a decree 
for specific peifoiTuance, has been held entitled to costs on 
tho special gi'ound of the purchaser having persisted in an 
objection to the title which he knew had been dect<Ie<l against 
another purchaser in a fomer suit (A): so, where a bill is 
dismissed on the ground of misrepresentation (t), or Anud, 
or contaiim groundless imputations of moral (ib), fraud against 
the defendant (Q, or where the claim is dishonourable and 
contraiy to moral equity (i)0> against a clear stipulation 
in the contract {n), tho dismissal wHIl be with costs: so. 


(y) JfwuUr V. ^’vthJtU, 8 Ph. G4S ; 
ftad iie« Orftn t. € H». 6GS $ 

and JBarl A'd$on v. Zord ^tdporif 10 
BcitT. 805; PaliisoM ▼. <7rDA<im, Z 
Bzkl a a. 811 . 

(A) Jfune V. B7a«, 8 M«r. 456. 

(t) ihurtQA V. LaitTp 9 Atk., im 
987 ; Fwovrrr t, Miss, 11 Vm. 468, 
(A) 869 copdotioB U V.«C. 
Wlgnuo’i Indgnwnt is v, 

S^fddfn, 7 Ha 4<4. 


(0 Morgmi auil Davey on Coats, 
73; ▼. />unbar, I tfoU. 442, 

460 ; v. F/sker, 9 Bar. 90; 

■«« OTasivtt V. £^, Z Ph. 810 , 882 ? 
A’nfy/it V. Iftyonbankt, S Mac. A O. 
16; Price f, /krriofftcM, 15 Jv. 999. 

(a) noTft ▼. Symendt, 1 Cos, 408, 
408, A&d othtf cMot ritnd in BoAmeft 
oa Costf, 87. 

(a) rrtU»ff»t r. PdvtmU, 8 Sim. 
78,88, 
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uhcro the unsuccessful litigaxxt has acted fi'audulcnUy in 
tlie Bubject-nuvtter of'the suit, or has acted vexatiously, and 
Infused fair offers of accommodation, tho decree Against him 
generally bo*with costa (o). 

As to the 2nd class of cases.—A purchaser resisting specific Cmm where 
poifoimance, on grounds wliich tho Court considers clearly w 

untenable, will not be relieved from costa because he acted 
under counstel'a opinion (p) ; or even upon tho i^ecommcnda- 
tion of the master under the old practice {</); so, where ho 
omitted to take a valid objection to the titio whicli was not 
lomovod until after the bill wa*t filed, and insisted on objec¬ 
tions which tho Court considered untenable, ho was ordered 
to pay all the coats of tho suit (r): so, whom he is held by 
his conduct to have waived the usual reference as to tho 
title (h), or any particular objection ansing on tho title (f), 
and lie has roated his defence on tim question of title, tho 
decree against him will bo with costs: so, whosu the vcn<1ov'H 
bill is disiniBScd merely for ^vant of titio and the title ia 
cloaily Wl, the decree against him is with costs (n), 
although he bo merely a trustee for sale (x), or altbough tho. 
ti tie liave become defective Uirougb the occidental dcsUnction 
of the deeds subsequently to the contract (y): so, where a 
purcliAser had objected that a good title could not l>o ahown 
unloss certain accounts wei'C taken, and, this being resisted, 
each party, filed a bill for specific perfonnance, tho Oouii, 

(o) Mkd Datcj aa C^cwU, jocl^^ents; tee Lwirin, SOG. 

80 i Chiftt ▼. 2 De O. M. * G. (y) AV«m y. Zonl Urufprtrt, 

731: ShrrtciH v. S^nJ^jmrCt 17 B«av. 10 Ue»v. 30^. 

267 ; 5 De G. M. a 0. 017; And mw (r) r. Lmjman, 24 Boat. 

/oiui T. Purrtif, 1 Ue G. a Jo. 20a 27* 

(p) y. mn, 1 Cox, 186 ; («) PUfttewl y. Cw, 15 V««. 595; 

and seo Ptnttn pHPh, 12 Jnr. Mtityratim of Am^ck v. AVf, 1 
410, where it would Afipesr that % MadiL 327. 

trmtoe acting uDilerAdvleevAi neyer* (l) StntfU y.-Avira, 1 J. a W. 
tholeee fixed yrit)i oosta; A&d Fetrt t. 17S> 

Oodtjfi 15 Bear. 209 ; Hovtton r (a) Wo/ten v. P|r»aN, 19 Vei. 351* 

Jkafd^ 3 Do G> M. a G. 603, whoro ' Pltigford r. Uomty 3 T. a J. 175; 
tho ^Act iif tho trmtooA having Acted BintM v* Lord OlaiiMiem\ 3 Bit 02. 
on ooiiimVa advlee^ tlumsh ntAtcd at (a) p. 35. 

the bar, dnee not appoor to hate been (jr) BriffM r. //luJ; 4 Ruia. 7, 5. 
prored, and Ik not untteeil in the 


ChAp. xvni. 
SeeV 11. 
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Cb^Xvni. holding the purchaser to be rights made a decree in the 
_second suit, and gave him the costs of loth suits (s). 


But in one caso whore there was a substanlial objection 
to the title» which the Tender ought to have knowni but 
wlucl) the purchaser did not discover until after tbb institu* 
iion of tho suit, the Coiirtf although it overruled all the 
purchaser's objections to the title which were tho immediate 
cause of the litigation, rcruHe<l the vendor his ^ts (o). 


CMe» wUcTt , As to tho 3rtl class of cases (6).—A vendor obtaining a 

tfuDonl rojd ^ ^ ^ 

L nodiiud ho (locroo, has been refuse<l costA on tho ground of his having 

uluuccesafiilly contended that tho purchaser ha«l woive<l his 

right to iiivcstigate the title (c): so, a vendoj* has beten i*ofuBe<l 

orlniMbrt. cosb whoro tlio purchoAcrV objection to tho title, although 

overnile<l, has been considci'ed a fair objection (rf); or has 

been ovctrukHl jnci^ely on the autliority of an unrcpoiicd 

decision (c); or has Ikcii occasioned hy the vendor or his 

solicitor (f ); or has arisen from a mutual misundorstnnd- 

ing (y ): so, where the title was not clear on the abstract as 

delivcrerl befoin bill hied (A); or the voidor has ruHiscd to 

furnish necessary' evidence in support of tlic title (although 

tho piuchascT's miuisitions embraced unnoci'SHary evi- 

denco) (f); or wUeiv ho lias obtained a decree on the ground 

of tlic puivliascrs ac<fuiusccnce in a voidable continct (A). 


So, tlic dismissal of the vendor's bill has been without 
costs, in cases whero tho dismissal was mcivly on the gionnd 


0) Dtirioa T, TiitMf uxl TWd T> 
6>, 1 8w. 

{ft) Fkillipton V. (fiUMm, !«. H. 6 
Ch. Ap. 42a 

(&) Bco BMinoH on SS. 

(r) v. Fur^/tfkar, 11 Vcm. 

4$2; v. DurrinyUmf fi 

Bmv. 2CI. 

(rf) Ctev r. ihamUH^int 4 Vmi 681; 
Pwefl r. kfarijfTf 6 Yen. 14D; SuUnti 
V. Morrit, 1 Vm. a B. 6 ; AitlAUe v. 

8 MaJcI. too S61; Tkorpe v« 
FmTf 4 lifs<W. 460 j wo t. 


yurqvhtr, 11 Vos. 488. 

{ 4 ) Vorderr, Morten, 18 VtA 844. 
if) 8m Fmtoik V. 14 Vm. 

141,150; DcHn V. Cope, 2 Kiuc. 175. 
(s^) (MlrrHeyr, 1 V». J, 

210 , 21 a < 

(A) V. OoiUitffej 8 Vm. k B. 
148, zl; U'ltwH ▼. C*20^ofH, 1 Jm. 

aw. 80. 

(<) AW4 T. Smith, 1 Jsc. a W. 
868. 

(A) V. Iferw, oil«C Suf. 

080, n., 640. 
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of his own Inches in applying to the Court {!), or of the title Cbsp. ^\lh 
being mci'ely doubtful (m), or on the ground of agency being .. * 

denied (n), or of the genend inaccuracy of the transactions 
relied on os'^corTstituting the contract (o), or upon a ground 
of defence which the purchaser did not resort to until after 
the institutito of the suit (p): so, where a purchaser had, in 
the* di'Ht inatance, by his acta, waived the timo for coin* 
plction, and had gone on for some time inducing the vendor 
to incur OEpcnscs to perfect hb title, and suddenly, upon 
discovering that vacant poascssion could not be given 
according to stipulation, declined to compleU^ (ry): so, 
according to Lord St. Leonards, if, afU^r a hill for 
Hpocifle performance, the plaintiir, in pursuance of a power 
in the instrument, detcrmincH the contiuct, tlm bill will be 
dbmissed without costs" (i*): so, the (Vuirt lias, ]>y way of 
comproTniso, I'efuscd to fix tlic vendor with costs, lie on his 
part consenting to give up bin legal right of action under 
the ftg«>enmnt (a). 

So, a purchaser obtaining a diKU'ce fur Hpecific porformmtce, 
has licon refused bb costs, on the ground of the iuai1c<iuacy 
of the consideration (f ); so, where a purchastn's bill for the 
performance of a coniiact alleged to aviso out of corves* 
pondonce, was dbmbsed on the ground of the language being 
equivocal and not clearly amounting to an agi*ccmcut, costs 
were refused (a): so, where it was dbrniMsed on the grouiwl 
of delay, an<l the vendor had not ohjocted to the delay (.'•): 


^(0 r. J/owi/r<t^, 5 Vta. 934. 

(«t) koif T. Calhmly 5 Vet. 189 
mite 7. FelJaMbe, 11 V«i. S87, 953 
W'ifUoj V. JlHfaert, Turn, a It. 491 

MnliUifi 7. 7V/iiW^, T«. lU 10 1U\. 

449; \mi i>et* v. WadtliAyhaui 
10 ICa. 11 . 

(m) Jfwwl 7. BrutAmrfic, 1 Ve*. 
k B. 303, 974; Wen 7. BtUton, 8 
H«r. 297} Thernbnrjf 7. BeriU^ 1 V. 
aO. 0.0.551. 

(o) r. Stan* 

y»*oon, 0 Yes., M4 941. 

{fi) UVircA 7r HVnMrtfrr, 1 Ven, k 


B. nSO * And floe S V. a V: 517. 

(y> X*Jx9 r. fjord Kllmortpf 1 Do 
42. a H. 444: end fteo DerertU v. 
Lortf Mhtif 19 Y<«. 505,514; 
p. 420. 

tr) 8ii){. 054, n*Cerriug to 
T. Z XvK a B 107. 

(«) Sitjritm r. /jitter, 3 Atk. 397; 
aud «M 2 D« U. a 8. 340. 

(4) V. Loel'f 10 Xux J70. 

(«) Stmtfunt 7. JImtrortii, 3 Vok. 
a B. 348 i sad *eo 0 Vet. 341. 

(a) Fink 7. (/reeHt^"Ht, 1 Jur. K. S. 
MO. 
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Vhiqt, XV11I. SO, filso, on the git)imcl of the defendant having in his answov 

_alleged fraud aixd circumvention, which he failed to proyc (y), 

or having set up a false defence which the plaintiff has been 
obliged to disprove (z) ; so, also, on the ground of the hai^U 
ship of tho case, and the novelty of the point raised (a). 

.So, where tho vendor has by a will subsequent to tho 
contract dovisotl the property to an infant, or in such a 
manner as to ivndev a suit necessary, his cstatcymust bear 
the costs (6): hut if the will bo prior to the contract it 
scorns that no costs will be given (c). This <Ustinction, which 
is noM* well established, does not seem to have been taken in 
Home of tile earlier cases, which wero decided without infer¬ 
ence to tho date of the will (rf). In a modem case, whciu a 
suit was I'endcrotl ni'ccssaiy by tho vendor having, subse¬ 
quently to the contract, <leviHC<l tlie estate to infants who 
were also his co-heim, and tho purchaser, while desirous of 
completing tlie puinhose, claimed exemption from payment 
of intei'ost under tho contraet on tlio ground of delay on tho 
vendor's part in making out his title, and the suit ivas 
instituted by the vendors repivsentatives, Loid Horn illy 
decreed Bpecifie perfumiancc, and held tho purcliasor liable 
for tlio wlude casts of tho suit (f ): hut, on appeal, tho pur¬ 
chaser was held to he uionglychaiged with the costs, so far as 
the suit related to getting in the legal estate fiom tho infants, 
and an appoiiionment was directed; L. J. Knight Bruce being 
of opinion that they ought to fall entirely on tho vendor, and 
Lord Justice Turner that, under the special circumstances, 
no costs should be given (/), Where the vendor dies hcfoi'o 
the completion of the contract intentate, and leaving an infant 

(jr) Tkomftt r. Phitfip*, 11 3m. 80,, See TTorfArrm v. Lord l>aerf, 2 

V.-C. K. B. K. a Jo. 437, where tbo TonUor*! 

(x) PiM ▼. CimrfluHf 4 3iir, 730, O. ontAte p«id the eoeta, bat the deie oi « 

(a) Job V. JiHnni$Urt 2 1C a Jo. Uie will fa &ot gifen; JJtndfr t. 

332; affiiisioil 5 W. JL 177. iSRrcefM, 10 Ha 18; Bamumnn ▼. 

(4) Pvrorr ▼. JMrhg, 4 K. & Jo. Cfanfa, 3 Drew. 081 

41 ] Pfrwtfrmn ▼. 2 N. K. (f) HWiem r. OlottloOf 34 Beer. 

414. 028. 

ir) Loo^Ivn A' P, W. R. 0^ r. i/) K C, U K 1 .Ch. A^ 200 ; vidf 
Biid'jer, 4 N. E. 281. ^.128. 
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beSr, it is now well settled tliat no costs are given of U^e 
nCcessaiy suit for q>eQfic. performance (g). 

So» where, after contract, ono of several vendors 
became mind, no costs of a suit to obtain a 

vesting order were given (A): so, if the purchaser elect to 
have his bill dis]XUSSod,.upon its appearing that the vendor 
cannot make a title, the present practice seems to he to dis* 
miss the hilt without costa (t); unless, perhaps (^), his bill 
alleges that the vendor cannot make a tiUo (Z): so costs 
have been refused on the ground of delay in the commence* 
ment and prosecution of the suit (in). 

And it lias been held tliat, if a bill is correctly filcKl on the 
authority of a reported decision, there being no authorities 
in conflict with it; and such decision is revemd during the 
progress of the suit, the plaintiff may thereupon, on motion, 
dismiss his bill without costs (n): so, where the plaintiff has 
been misled an ovoTsight of the Court, as, eg., in not 
having seen what were the provisions of an Act of Pai*lia- 
ment applicable to the case, ho has been allowed, on motion, 
to dismiss his bill witiiout costs, and without prejudieo 
to his right to file a new bill (o): so, where the defendant 
puts an end to the subject matter of the suit]—os by 
surrendering a lease on a bill being filed for its assignment, 
and absconds (p). 


(jf) MorgtA a Dsrex, ISO; ffasuon 

V. Lake, S T. a a 0. a SSS ; Ami- 
toQe r. AMam, 1 Jv. H. & SSf | 
•SeaUw. Scott, 11 W. B. 7S1 

(h) OmneeQ ▼» Baiaa, 6 Jar« N. 8. 
soa 

(0 Maldm T. Fffeau, I Bosv. 347; 
Xevit T. Loatkam, 3 Mor. 4^. 

(S) 8 m Sue. S 4 S,tt. (0) s 3 K7L a 

arm 

(I) Nidcaon ITonliiMfiS, 3 8v. 
335. 

(») nbraiUB ▼, Ok Hf , 3 Dn* a 

W. 195,9tS| Boon Fakka, U K 
1 Ch. Ap. 35, 41. 


(«) JtebtHaon V. Father, I Y. A C. 
0 . C. 7; Asd OM iMOoMkirt F, Ok 
T. J?oofti, 14 Boftv. 525; Sutton Bar* 
boter OommMonen t. Ilitckhu, 1 J)o 
G. M. a a 170 ; DpU r. FcnMl, 2 

Da O. H. a G. 320; cmCrd la Ire* 
Uod, ▼. Mwfky, 1 If. Oh. B. 

388 ; MO Also, AA to Dutual miiiiAko, 
Brouffkton r, Lae/imor, 5 M 7 L a C. 

13 a 

(o) Lider Lenlktr, 1 Do G. a Jo. 
361,361 

(p) £nm f. Brotnk 3 BAT C 0. 
166; ab4 AAA Cooddtjf % 9ei(fk, i 
Jv. K. & 30k 
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Chip. zvni. 

Swtll. 

CiMt vhtto, 
in contnv«n* 
tioD dgenenl 

litigiyiiii 

Buwlotopiy 

GWilB. 


As to tbo 4th class of casea—It not onfrequently happens 
that the party ohtainisg a decree has been clearly in the 
vnougt during all or a part only of the litigation; and if so, 
ho must, as a general rule, pay all or a proportionate part (q) 
of the costs of the suit: e.y., in an exceptional case, whore 
the plaintiff obtained a decrco not in accordance with tho 
prayer of his bill (r), lie was made to pay the costs of tho 
suit: so, “ if a purchaser file a bill insisting that the vendor 
cannot make a title, he must pay the costs, whethor he accept 
or rofiiso the titlo" (s): so, if a purcltasor, being a plaintiff 
and aware of objections to the title, require a reference, and, 


on the chief clerk certifying against the title, agree to waive 
the objections, he must pay tlie costs of the unnoccossaiy 
investigatiou : ko, if prior to the filing of tho vendor's bill, 
tho contract was I'osistcd merely on the ground of want of 
title, ami no title was shown before bill filed, tho plaintiff, 
although he obtain a decree^ will have to pay tho costs up to 
the time whon ho showed a title (t/); unless, as wo liave seen, 


tho pui'chascr has rcHisUxI spi^cific performance solely on other 
gi-ounds which aro hold to be untenable (x ): but the vendor 
is liable to pay the costa until a good title is shown; and this, 
although ilie purcliaser, hy his answer, unsuccessfully insist 
on the allegcil illegality or alAndonmcnt of tho contract (y); 
or even the gcncinl costs of the suit (z) except such costs as 
have hccu occasioned by impro 2 )er contentiOhs or objectionM 
made or taken b}' the defendant in the course of tho suit (»): 


HO, where a >'cndor, when before the Master, abandoned tlic 


(9) Hue ForroK v. /fee$y 4 IUav. ; 
Freer v. J/eue, 4 He G. M. 4 (4. 505. 

(r) Mftriimer t. <>rcAnrd, 2 Yctu jotL 
U4S. 

M ciUii^ Nifictuti V. 

ironltworU, 2 8w. $55, bot with h 
i^nery; a cMc licfure t}ie MArter 
under tbo old pravdee. 

(f) Fenneli r. Foteter, 2 Benv. $02. 
But mvM whore no !i pro- 

<liioed until the peiilee An» in Chnm- 
ben, though the oulj defect U one 
)>nvioaely known to the purcboMr, 
V. S Jur. K. R 810. 

(h) WUm ▼. APe»t 1 Jne. 4 W. 


62$; Xevra v. Onmi, 1 Bom. $30; 
Sog. 660 j Wrfih'iieoe ▼. J/ttriieyt 1$ 
Benr. 163, 188. 

(<) t. Zongmoit, 24 Bonv. 

27. 

($) Smith T. Leigh, 8ug. 648 ; but 
Hkt pnrdiMsr wiU not be allowed 
extim eoirte ooennoned by thie unsuS 
confuJ defence^ 8. C. 

(r) Xniffhi V. ZTonffA, Beemet on 
Coftn, $ 6 ; Tewnemd rt CTumfer^ 
notm, 3 Y. 4 C. 521 
(«) 8. a WMait V. A7fi»s 17 
BMr. 160. 
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gnmnd on which he hsd previously relied^ but established Chifk xvut. 

hia title on another ground, and the Master reported gcnciaUy _ 

in favour of the title, the purchasor was allowed tho coats of 

the reference and the several applieatioaH to tho Court (6) : 

and, as a general rule, if a party having couiniitted an unin^ 

tontional oiror oiTors to the aggrieved juvity all that he is 

entitled to, and this is revised, such refusal, and nut tlio 

original error, must, for the purpose of detemining tho 

liability to costs, be considered to be the cause of any sub* 

sequent litigation (e). But the 1*010 will not prevail where 

the purchaser, by resisting tho contract on grounds other 

than of title (<Z), or by his improper conduct (e), or claim (/}, 

has occasioned tfie litigation; or where, insisting on other 

objections, he has not accepte<I the vendor's offer to i)rocuro 

evidence which, if produced, woiihl have peifcctod the 

title (g ); and where a good title was not shown until after 

tho institution of the suit, by tho pixxlaction of evidence 

which had not been previously reqtiired, an<l was not the 

cause of dispute, the purchaser who had insisted on un** 

tenable objections, was ordered to pay all tho costs of tho 

vendor's suit (A). In one case, where tho plaintitThad agiued 

to grant a lease as if he were owner in fee simple, being, in 

fact, as to part of the property, only entitled as lessee, and 

his title was not disclosed until after the institution of the 

suit, his bill f$ specific perfoimauce n*as disinissed with 

costs, notwithstanding that the intending lessee ha<l pi lmarily 


Fie/Ucr T. niy^$ont S "Vm. k H. 
H*2 ; //arrtmiT. Oc^panif S Cox, S1S« 
{r) Sm and ooaddor oidUtfjUf 
CAtaeboroifffk: o& 4 Bo O. V. 
& J. 879, 888, Md judgsi«it 

(d) Ctoom ▼. ImHardf 8 Mji k 
K. 293 : SrooM ?. 3fprrttf, I Bear. 
2(»11 Tdjffor T. Broica, 8 Beav. 180; 
AU^ y. Swordtf, 4 Do G. a & 44$; 

▼. CWfm, 88 L. J. 080; Pftn 
V. if Baav. 151; Cbrrorfa# v. 

8knrfit 80 Beav. 56; bot M6 80$:. 
661, 652. 

(e) Osoemkn t. Lord /WMoaiA, dtod 
Bug. 650. 


{/) WyrHU Y. i'joetfr, I 

Pit ; Fi/e t. tTujftiw, 18 Vo»«. 
516; 1 a P. V. N. n. 3;:i (cnRtA of 
cram Inll filod tuinoouxarUy); and aoo 
V. A'rfy, 28 U J. <Ch.) 20. 

(y) X<wy V. Cnilirr, 4 Buaak 200 : 
Hoirood V. IkiiUj/, ib, 271 ; Tbtrtmeotl 
V. VbnMtptminnif^ 8 Y. A C. 520; 
Monro V. Trfjtfor, S lla. 70; alSnscd 
8 Mac. k a. 7\X 

(4) V. CvuffmoM, 24 Bear. 

27; and MW V.-C. M ooJ’n irtatemeni 
of tb« ltd*, L*ffe V, Lnr^ rf 1 
borontjkf Johaa. 70, 77; Mnn'dl v. 
(hodyroTi 6 Jnr. N. 8. 856. 

0 0 S 
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ChMip, XVuL rested hU defence on other ffionnda which were not discuased 
Sect 11, .*1 1 • ,,v 

at the bearing (%). 

, 

So, if a purchaaor file a bill for spedfic performance with 
an abatement of purch aae * money, the quostion of abatement 
being the only one in dispute, if he fail upon this point the 
decree for specific peiformance will give costa against him (it): 
80 , also, where the question of compensation is the only 
matorial one in dispute, and the Tendor’a non-compliance 
with a requisition made before tho bill was*€Ied is attribut¬ 
able to the unfounded claim for compensation, tho purchaser 
must pay the costa of tho suit, so far as it relates to that 
claim (f); but, as a general rolo, where a purchaser obtains 
a decree for specific performance with compei^tion, it will 
bo with costa (m). We may here observe that where the 
question of compensation is the only one in dispute, the 
Util section of tho 37 Si 88 Viet & 78, affords a convenient 
mode of determining it, without resorting to a stiit 

So, if tho successful litigant introduce upon toe pleadings 
unfounded allegations affecting the character (n) of his q^k)- 
nent, he will have to pay the costs thereby occasioned (o). 
But where the Court, merely on the ground of the personal 
hardship of the case as against the defendant, refuses to 
enforce specific peiformance, and dismisses the bill, it will 
not make him pay the plaintiff's costs (p). 

Whei'e a purchaser sets np a defence which prevents the 
pliuntiff from obtaining the usual referehce of titie on motion, 
and fails to oatablish it, he m^ be at once directed to* pay 

(i) V. PkilHpt, 6 Jar. P. aJo.S4S; <hdjf$r, IhitefMa- 

N. assa iTM^ssBMr. 4a ^ 

(£) P^er T. THntr, S Jv. 144, (•) Bm 7 Al 444. 

V.-O. W.; WhUi y. Cadthn, S CL A (a) WripfU y, Mow^rd, 1 Sfaa A 
P* 7SS. 8i, tM SOS I Pmr v. Okptt, 9 Bo, 

(0 lj/f€ r. Svl tf Tsrhonitffk, 408 < bm fJbw t. PA0%, 11 Jw, 
JohM. 70: too, William ?. 80, V.«0. K. & 

Sditordif 9 dim. 7a (p) Wtiffwood v. idani, 8 Bwr. 

(») Lf^and ▼. IfUttffwriMf 8 Do 0. lOA 



AS TO SPECIFIC FEB70EKAHC1A 


1183 


costs up to ajid inclusivB of the hearing, without regard to 
the result of the reference 


Where tiie defendant submits to the whole denCiand of the 
plaintiff, and to pay costs, he may at once stop all furUior 
proceedings (r); and, if the question of liability to costa be 
the only one remaining in dispute, it has been held that the 
proper course is, to apply to tho Court by motion or 
petition (s); and where a plaintiff omitted so to do, but 
brought the cause to a hearing, tho Court refused him any 
costs subsequent to the time at which his original demand 
had boon submitted to (Q. It was, howover, unwillingly 
held by Y.^C. K. Bruce, that this coarse could not, without 
the defendant’s consent, be adopted before answer; inasmuch 
as he had a right to put in his answer, and to road it on the 
question of costs at tho hearing (u); and in a later case (x) 
the same judgo refased a eimilar application by a plaintiff* 
after answer; but merely on the ground of the novelty of 
tho proceeding: and where tho defendant by an agreement 
for compromising the suit had admitted his liability to costs, 
and failed to fulfil the agreement, but subsequently satisfied 
the plaintiff’s demand except in resp^t.of costs, Loiil 
Langdale, upon motion before answer, ordei'ed their pay^ 
ment (j/). The rule, however, has been settled by adeeirion 
of the Court of Appeal, in which it was laid down that tlio 
Court will not, on motion by the plaintiff to stay pro^ 
cceding^, order tho defendant to pay the costs of tho suit, 


W) y- DaUamjf, 4 Bmv. €08. 
(r) J)am$r SM qf 
2 ^ $0 •, Shdl Y. S Bmv. 

€28, Mid CMM Urare cited; LiU y. 
^etwieoii, Beil Se ; Sdfvyer y. 

1 Uic. a Q. 890 : Efnntt y. Lwird, 
19 BeiY. 479. 

(<) r. AbruKwHf M 

IFiear T. rMcm; SS Le«. Ob. SS, 
V.-0.8.; Prkt y. Cbip. ^ Ptwacy, 
4 Ha ; Tapp t. Tanner, 90 L. J. 
659, U.11 SedwiiUie^ 

(0 A'eeff V. 4hraMam, 6 BeiY. 598; 
ind lee Henna t. Avint 19 BeiY. 
479; Sentanca y. Farter, 18 Jw, 980; 


V.-O. W',; lod KXi y. 

MilUr, 16 L. J. N. a, V.-C. K. B. 16; 
NoriA V. O. X. R. Co., 2 Gift 64; 
ITtO^e Y. RVord, 5 Jur. N. R 264 ; 
rbajWJi V. Knight, 7 Jur. N. & 7D4 ; 
Wil^ V. TriV<ie^ 30 W. K. 868, rc- 
vened, 46. 608. 

(«) DnHgham v« Gnat Xort?urn R. 

a>.. 1 De Q. a 8. 605. 

{z) M^yaaghion v, /fader, 12 Jur. 
966. See, too, Rurgrta y. i7<7/, 20 
BeiY. 244: WatlU r. WaUia, 4 Diew. 
458. 

(f) Tapp Y. Tanner, 20 1^ J. Ch, 
559. 


Ob^. xvm. 


Cofti, wbaa 

defeidi&t 

•ubmitiio 

pUintiffi 

demind. 
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unless by consent (e); Lord Justice Tumor roiuErking that 

-the case of jSttyU v. AbixUiuni had been mbunderstood, and 

that all that was tliere decided was, that a pliuntiff might 
apply to Uie Court to stay proceedings, and order the 
defendant to pay tho costs of tbo suit; and that, if the 
ilefondant ma<l6 no objection, the suit might be disposed of 
in tliat way. In one case, V.-C. Stuart, while refusing tho 
motion os intigulai*, made the costs of it costs in the cause, 
as'' being a well meant endeavour on the part of the plaintifi^ 
to put an eu<l to a useless litigation’' (o). 


Whan (lefao* 
lUnt dluclnim* 
tn^ li eutidtKl 
tooofU. 


It was laid down (It) by Sir J. Wigram, V.-C., as a gonemi 
nilo, that whore a defendant so disclaims as to show that 
he had no intoiXHit in tho property w/ien the hill was JUmI, 
ho is entitled to his costs (c): but where he is properly 
brought 1>efore tho Court in respect of an interest at tho 
time the bill uvs fihul, and ilion Mys, I now abandon my 
interest,” it is a <[ucstion of discretion with tho Couii 
either to oixlor tlic plointifF to pay tho defendant’s costs 
i>r not; i>nth I'cfercncc to the circumstances which may 
have ixsndcml the suit necessary or proper (d). In a later 
case (e) tho lulc was tlius stated by Lord Romilly: First, 
wlicJ'c a defendant disclaims in such a manner os to show 
that lie never harl, and never claimed, an interest, at or after 
tho filing of the bill, then ho is entitled to his costs; 
secondly, if a defendant having an interest, shows that 


(i) Wiltlf V. nVA/i-, 10 W. B. 608, 
OTcmOiDg 8. V, t6. SOS; aod 
MorffOA V. (/. S. H. Cb., 1 H. A SI. 
78, whvTo tliifl dtcMiA WAS reltic^ 
tooUy foUtiweiL Hm, too, Dul Clt 
Pf. 1268, 

(«f) Tkt VKHlUMion and SaaiUiry 
Imprvtfmtnt Co, v. EddotfOy S N. 

6 a 

(6) Hul/rkl ▼. StMTffUy 5 101; 

ad 4 ue I Ka. SOS j 

Crig V. atwrtfiMy 6 Ha sa 
(e) 8 o9 Qlattr y, JtogtrOy II Jor. 
1000, R 

Bst (Aiijf T. Jtnlysit 1 D« 0. 


a & 54S; StafurA v. Potf, 2 De G. 
a 8. 871 s Benhc^ y.Davia, 11 Besv. 
862; FtvaUr t. JWw, 6 Jur. 144, 
V.-C. W,; Gimeg t. Jadsony I Sm. 
a G. 27; Ford T. WkiU» 16 BttV. 
120; FM y. Lord 16 

Bc4t. 616 ; Lotk y. Zonds, 16 Jv. 
169 ; WaSmsm t. Zotnas, 1C Jar. |>4f 
a Si; iftanic y, Bobon, 16 Jv. 
1077 : 27«n4 f. Bmyiy 28 L. J. 646. 

(i) Ford T. 16 Basr. 

616; and m Mbmf y. BritUnden, 
6 K. a Jc. 670, whan Lord Ranlllj't 
of the roU ii sp|« 0 Y«d fay 

v.-a w* 
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he diHclaiined, or ofibred to disclaiin, before the institution Chap, xvni. 
of the suit» there nUo he is entitled to his coats (/); and 
thirdly, that where a defendant, having an interesti allows 
himself to be made a party to the suit, and does not disclmra, 
or offer to disclainii till he puis in his ans^'cr or disclairoer, 
in that case he is not entitled to his costs. 


Wliore a defendant has never c1aimo<\ nny interest, it U 
not necessary, in order to entitle him to his costs, that ho 
should have given notice of his intention to disclaim before 
the bill was filed (g ); but if ho omit to say that he never 
claimed, the dismissal will bo without costs (A); so also, 
whcL'e ho simply allftgos that bo was applied to before suit, 
and did not ‘‘refuse'' to disclium ({), or that if bo hod been 
applied to be would have released his interest (k). A poi'son 
who is properly made a defendant ought to offer to be dis¬ 
missed without costs; and if the suit is peiacvcrcd in against 
him, he will, in such case, bo cntitle<l to his subsoquont 
costs (!). Where a psiiy improperly refuses either to claim 
or disclaim, and simply remains passive, be may, it seems, bo 
ordered to pay costs (m). 


Where a vendor, having a bad title, files a bill for specific VtoSor di- 

^ teinlAs Utto 

performance, and his title is perfected jxmding the suit, it is pending voiu 


his duty to oficT to the purchaser his costs up to that time, 
and to give him a conveyance (n). 


In general, a purchaser is leas iavout'cd on titc question of 
costs whon he has taken possession of the estate before the portMit. 
title is made out: but this does not apply to ca^on where, 
according to the contract, poascasion is to bo t^en before a 


if) Soe Ward ?. 1 Dr. 

a $. 299. 

(ff) BrUanp t. Brifitendeot 4 K. & 

ja ero. 

{k) Okrfy T. /ta3nn$, 1 Dc O. a 8. 
649. 

(«) Harrlton r. PtuMtltt 4 Jw. K.8. 
689. 

{k) OolUnt V, SAMy, 1 B. a at 


G38 Irat 860 Oartry t. JnHatn*, 1 
Sio. a O. 87. 

(0 8co Ta(6<4 v. KtmJimil, 4 K. a 
Jo. 09 ; Dsr/fo v. WkUtaorf, 28 Beftv. 

617. 


{m) Rt Primnof^ 83 Bcav. 600, too 
ndgneot. 

(») Prrer ItrWf 4 T>o 0. M. a 
3. 50& 
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XVm. title is shown; or where it is tsken st the instance of the 
vendor (o). A purchaser who, for many years, retidned 
possession without payment, and rofosed either to vacate 
the eontimet or accept the title, was fixed with the costs of a 
suit by the vendor, although the title was ascertained to be 
defoctivo (p). 


D«pMlt, mot Where the Court has actually dismissed a purchaser’s bill 
coou with costs, it will not, on a subsequent application, allow 

him to set off against them the deposit pud to the vendor, 
but will leave him to his legal right (^; but the Court, as 
we have seen, has refused to give costs unless the vendor 
would return the deposit (r). • 


Oc«ttof emoo 
Mnt to Lftir. 


Where a defendant, a purchaser, asked for a case to be 
sent to a Court of Law, which was granted, and the opinion 
of the Judges was against him, but ultimately the bill was 
dismissed with costs upon another ground, he was allowed 
his costs at Law as well as in Equity (s): but, in other 
cases, the costs of what may be termed collateral litigation, 
have oithor been refused, or have been thrown upon the 
party tailing therein, although held entitled to the general 
costs of the suit (Q. It would appear that, as a general rule, 
such costs are not included in a mero order for payment 
of the costs of the suit (tt). 


CortiolmotKtt And it is laid down hy Lord Si Leonards, as a general 

rule, '^that cither party resorting to Law, where the equity 
is against him, will be fixed with the costs of the action** (z); 
but the primd faeit right of the other party to such costs 


{») See Vittieotixrt v. Wu, 11 Ves. 
45$, M6 464. 

ip) 1 HyL t K 4 

443. 

(q) WQthvu T. 3 Sim. 

81. 

(f) Qn r, Pmrm, 3 De 0. A S. 
Ht 

( 1 ) ?• fmeoci, 13 81a. 53$; 

the Vlee^Chm&eeQcir’t lUririan oa tlie 
Seaml mmiU wm u r em d hj Lord 


Lymdhwi^ 1 Fit 717. 

(0 See T o wrmnd ▼. CAaei^cniovni^ 
8 Y. A a,«. oee $38; Smitkr.UiqC 
V.'OL 1831, cited Sag. S4$; GfW v. 

^$tard, 1 Dt O. K. A 0. $3; but 
■M T. 3 UftdO. 84, 

87,a 

■ («) 8 (Md T. 1 Mm. A 

O. $8$. 

{•} Bag. $$8, CMmi t. A/orWi, 
IVeaA&lA 
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may be loei by bis neglecting to reeort to Eqnity so soon as XVilL 
tbe action is commenced at Law (y). _L. 

Where eiUier party has received coste under an order to bterat 
or decree which is subsequently reversed on appeal, ho will 
not, in repaying such costs, be compcUo<l to [tay interest 
upon them (s). 

A mortgagee has been refused, as against tho inoi'tgaged Kortg*gM 
estate, his costs of an unsuccessful suit against a pur^aser 
for specific performance, although instituted under the best ' 

advico (a). 


In one case an osder is stated to have been made on the SoUdtor'f 
petition of the vendor’s solicitor, rostiRining tho vendor from 
receiving, ud the purchaser from paying, the purchase- 
money, until tho solicitor’s lien for costs was satisfied (b). 


Whore the suit might have boon commenced in the County Ootb when 
Court under the Acts conferring an equitable jurisdiction 
upon County Courts, it has boon hold that tho.pliuntiif, if he 
succeed, is only entitled to such costs as ho would havo Cwt 
obtained in the County Court (c); unless thoro ai'o special 
circumstancea which render it dcrirabic to have recouine to 
the Court of Chancery (d): but in a i ceont case Sir Qeo^ 

JoBsell, M. B., held .that tho acts impose no restriction on a 
plmntiff in his choice of a tribunal; and that if ho comes into 
Chancery, he is not to be deprived of bis costs merely 
because he might have sued in the County Court (s). 


(r) Orovt^ ▼. d Bwi., wo 

48$. 

(fi Small r. AUvood, Z Y. k <X 
X31; and aw 8 Pb. 469. 

(s) ’Pter$ T. 16 Bear. 809. 

(6) Sink T. Padmoee, citod 1 Jw. 

N. S. 189, ead ee PotU t. Paelmurt, 
7 De 0. SL 4 G. 87. 


(i?) 8imQH$ V. MeAifam^ L. lU 6 JU{, 

884 ; a caae of fnrediwtire. Aiul ko 
a caae before V.*C. W. referral to iii 

ScoUo V. Utntxiijfy E. 9 Eq. 212. 

(<0 See S^tA V. Ihriiagft eH 
rtiprd. 

(«) Brotfa r. /Ijpe, L. R. 17 R(|. 943. 


^10 loUowiss plaariflntiftn sf to be food, or bad, or too doobtfol to 
•areial oaaea wbart Utlaa bava, upon * be Idroad npoo a purdiaMr, map be 
qoartioni of oowtniotloo, law, or fart, fooad of urn. 
baen couldarad hf Cooiti of Eqeltp, 1. Cba«frM(^*~TUkbek1 fooil on 
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XVUI. tii^Wanrfurd t. Tkoaqh 

SmA \h MA, dYes. 61$, oUcon power etf aek: 
- /oM T, H Sim. 557} Iaiu t. 
i)e5rAibM, 17 Jor. 1005, 11 He. 1$$, 
power of ttlc in mriving tniitee: 
Zor4 Aredlcftlow ▼. Afntx, li Sizb. 
249, diecretioner^r power <d eele: 
MatArr v. .Vortoe, 21 U J. 16, V.-O. 
P.,' Tellof power of lale: Tbee^ 
V. JMrrfr, 16 Bmt. 558; &atomg v. 
SfratAritli/t, 1 Ki^ A J> $71; Affirmed 

7 De G. M. & G. 694: i7/W Poofe, 

1 Key A J. 888 ; Tractg r. L^mfnetf 

2 Dre. 498( velidlty of morigeffe 
power of nde: JlftmSioA t. 
matifr, power oi eele in executor orer 
ml oetete ; il«ft t. Jfey, 8 X. A Jo. 
606; StertHi v. AerfiA, 7Jur. N. 8. 
873, eompetency of dwinee of cor- 
vifinf tnuUio Co melee |p»od titW: 
M/ovr V. HW74f*(f, IG V«e 161, 
competeiMy of trueteee to giro die* 
cbe^j^ fur purcheie*moiwy (and eee 
coAoe died reprd, Ch. XIIL k 6) ; 
Petd r. Sfffgdt 17 Boot. 151, p<>wer 
of egent to contract to ^nni loenc: 
IfOrd BrafbecLe v. 8 Vee> 417 1 
JlHiilfOK V. Otute, 12 Pri. 599; 
JtnitHi V. Herrift, 4 Bledd. 671 
TTeoJ V. IlietmrdmH, 5 Jnr. 02$; 
^enwer^ r. IfA^taivr, 2 Jinn. WiOe. 
2nd editiun, $80 ; limHwumt t. Xord 
,Salu5«ry, 19 Boev. 198, wbei eetete 
teken under will or eetUemcat: FU- 
UwgAam t. Bromkg, Turn. A 1C 5$0, 
cleuce of forfeiture for non-reddooce: 
Nickois v« Hoitktty 10 He. 842, dure* 
tion of eanuity chergeil oo astete. 

2, Onyfredtoe—Title held bed or 
donbtfol on queetiou cd:—r. 
I/rrd Jf efgrote, 2 Vec J. 526, wbethtf 
leeeo for livee pewed by will, or de- 
yolved on bdr ee ifpeciel occupeat: 
ffVRwot V. 2idlaa% Tom. A B. 491, 
end eee Pytht v. WtuJdinfptawkj 10 
He. 1 (bot eee MvUinot TViiufer, 
X, B 10 £q. 449}; Prttr t. Utm, 
4 Dt G. K. A 0. 496; 6diiiuy v. 
6Vo56,19 Beev. $8A whether devieee 
gnveen ertete tell: Pfej/unf r. /Teor^ 

8 Y, A J. 176| eeteU tehen under 
wQ, whether le^ or eqdteUo^ eo m 


to let In the rule in SkeiUg'9 tate : 
eWaeore r. TMal, 2 T. A J. 695, 
l^el eetete where vertad under limlte* 
tionf in e eettlement (but eee Bm«- 
MU r.LordSMbwy, 19 Beev. 198): 
OMAr.C/(/Ueii,2RuM. 809, whether 
e gencml devke cd eeteCee '^in the 
kingdom ef '* pieeed an 

eetete in Welce: 6Aflrp t. Adcock, 
4 Knee. 874, whether the fee peeeed 
by e deviee wHhont woede of inherit- 
ence : Pogen v, WcUrhome, 4 Drew. 
829, whether the fee pemed under the 
word *'«cietef' J^tcAnfem v. BWgAC 
6 W. B 481, ee to velhUtyol appoint- 
meat of new traiteee: Athton v. 


TFcecI, 3 Jnr. K. a 1164,8 Sm. A G. 
486 ; StercM ▼. AvUcji, 7 Jvr. N. 6. 
678, ee to competency of tlavisee of 
eairlving imetee to meke e good 
title r OfOier ▼. MeB^an, D. B 8 Bq. 
82$, L. B 1 Ch. 81, eetete iekon 
by truetocn under n wUl: Cboper v, 
Deenc, 4 Bro. P. a 80, end 1 Yen J. 
666, conetmotlon of leeving power: 
Cntft V. Didtn, 4 Yen 97; end 
Wifwn V. Bmett, 6 De G. A E 475, 
power to tell end give rocvipti: Prkt 
V. ^Eroagc, 6 Medd. 169, i^eenlng of 
the expreaUoD ** legal r e p r e ee u tetive 
or repreemteUree:'' Otmiiq/of v. 
StrofU, 2 M]1 A E. 706, oonetraotlon 
of incloenre e^ : EeW Zncoole ▼. 
Amdeober, 1 Coll. 98, extent of de« 
■criptiTe wordi in ichodnle to fwivete 
net: NomaffUy, /TtpA^ 7Boev. 621, 
extant of eoTeneate. 


A Xaie*«T1Uei held good on 
queetiobi oi Buniahy t. Orifiw, 8 
Yen 271, end NotutOe t. f^mvood, 
Tun. A B 26, velidHy of recovery: 
Fftok T. Jdmrd^ 8 P. Wma. $72, 
title by fine end eetc^id: TKotto* t. 
Beniiejft 9 He. 629, mapat of tithe : g 
SmiA V. DmUC 6 Uedd, 871, extin- 
guiehBMit of power of i^Tpointment 
by n recor e iy: Annheuw ▼. (h9hH, 

17 Jar. 157, title depending on fine¬ 
ly election r ZnlwyfcA Vt Win* 
firdt 2 Bro. 0. 0. 846, excMtive tele 
by Coot: PmmO % PomO, 6 Medd. 
68, noa-jci&dcr of Infante on eele by 
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Govt: BUMopo/ iriA«A«4(«r ▼. P*ifn^t 9 Be 6. 1£. & O. 66$, valUit^ td Cb^ XVIIL 
II Vm, 164, effect of deem of loce- pom m to ^^olut ocfpjho^ : P^pf^ fiect 11. 

dome on raortgi^e, hioombreneeie core t. Wayman^ 6 Be O. ft 8. S90, *“ 

sot bfisg pertlee to otdt: Edymrik tLet oopjboltb eie within the 21 

V. iV^vortit, 12 Ir. Eq. 61, Tilidifty of Heik VltL a 4, «Mthoriiing Mle by 

ml$ of tense for nidng oheigoi, m netin^ exeenten: JTcfr v. PniotoB, 86 
egeisft infest teoest is tell In re- Beer. 364, effect of mfrABcbieemeat 
Budnder ; Byfai T« Taytot, 16 Shn. tuultf the (^ybdd Acti: PaJkHtr v, 

663, twwer of Matter to mU before Sqninitt JltvtrtiOMry Intentt Socidy, 
repnii ; Peefi ▼. Sktrydd, 1 Coa, 4 Brew. 332, power cf mortgagee to 
160, extent, by Crows, Is handt of toll suiler epedat conditiwM : Bray- 
iheciff, iisexeented, and debt eon- ta« v. Pond, 4 Sin. 233, power of 
prottikod : Xerci Braybnh ▼. Indip, tmteoe iq^lnted by Court to gire 

3 Vet. 417, tuffidenoy of general rooeipti: JfownrH t. Ihuutu, Turn, 

releaee : v. JkniUy, 6 De 0« 4 ft R» 31; Bitfoooon v. To(bott R» 

8. 623, perfonnasee or waiver of 6 Cb. Ap. 82, validity of eale to tenant 

breach of covanasi: Jhvlffto v. £oag- for life wboee oonoent waf required to 

OMtt, 24 Beav. 27, waiver by reodpt of any exerdeo of tho power: ddauu r, 

rent; Ifurtno v. Middleton, 10 Ua. 2 Hh*Io«, 6 Madd. 436, power of 

641, nifQdenoy of intsrasoe: Currit iraatoet, acce ptto g traet, to give 

V. ShU, 1 MyL ft 0. 17) and BnUer^ rccei|^ witbout tho oosourroaot of 

jCrM r. MeaiA, 16 Beav. 40$, dtle resouudog tnietoo: llVd v. Bemey, 

against voluntary cm veyasce: Pmotr 1 Hum. ft M. 461, validity of tetUe- 

V. Wait*, 6 Madid. 66, sou^nodtwtion tnent by duoue of power of appdnt« 

of eariy deeds: £r parU Motloml, B»nt and an object of the power: 

4 MaflcL 438, validity of bargain ami TTctfMifcy v. Jo9Ht, 23 Ta J. 426, 

sale of Gnpyholdt, tnai ccfamledonm exUnguSahinent of power (asd too 

in Iwnkmptoy, direct to purohaMr: ifoMfy v. UWfrrt, 16 V«e. 288, 312) 

Miitd V. lemon, 26 Bmv. 266, 7 Be Bltcur v./Mvw, 1 V. ftB. 486, 463): 

U. M. ft 0. 840, validity of exchange Uatker v. Sottony 2 S. ft S. 673, title 

of land of different tenimi by In- foondod on d»tmeUi>h of contltigent 

closure C^ommlttionen t Zoc^r. Ly$e^ rsmaimlere : Mole v« Smith, Jaa 490, 

fey, 4 Bisi. 70> validity of power of term to bo relied on as a eoffidot 

Hilo, as against ssbeeqne&t judgments: protoetlon agidnst dower : Scoouee ▼. 

Biildfe r. i'vrIvAc, 4 Bint 136 ; PowU Morrell, 1 Beav. 261, preeamption aa 

V. Copron, ,6. 133, s., and Mdmn ▼. to ownerehip of stripe of waste: 

OaltoVf 16 Sim. 863, validly M us- ^arfe v. Boyle, 2 Sim. 469, vrlivther 

lindted power of mle : Jhteeell v. a covenaat liy a prior pnrchim to 

P/oirt, IS Beav. 21, validity of power pay tho then vendor an annuity 

of sale'in mortgage by adsifnistratrix: mateii a Iks m the mtate. 

and see iSri6y v. OboHny, 23 Beav. 413; ft X<tw—Utles held bad or doubt- 

Bth^ ▼. ZongMeji, 24 Beav. 27; ful on qnestiuns cf :—Roee v. (^and, 

Be Ckatmei^e leill, !«. B. 3 Kq. 669, 6 Vca. 186, lay impro^ator barred 

Owiiatuahv. Tx IL13 Bq. 656, by non-payment of tithes: Skapland 

and enprb, p. 7$ (but see AuMivrs v. r,-Swu1k, 1 Uro. C. 0. 75, validity of 

Bickorde, 2 666 ; and Whitmore recovery : Blome t. lord CUnmorrie, 

T. BroH Id !*• T. 243, where the 3 Bli 62, validi^ of reeoveiy as 

Court refnaed to Insert a power cf against reverviwi in the Grown: 

sale in a mortgage; and Claris n Slewarl v. Marq. Oottynykom, 1 Ir. 

Boyol Ponopekon Oo., 4 Brew. 26): Ch. H. 536, effect of a fine: Jerroin 

BrodiAene v. 3 Brew. 634, title v. Bab MoTih u miefUmly 1 Jan. ft 
under partition : Cbie t. Bkktrdeon, V. 666, tauit, whether exeeoted or 
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XVMT, «i«e«itct7, ftad wbMlier «a S CoU. <76, nffloieocy of proboto in 

8oet II. toll! SZop«r t. JtoA, S V. 4 B. 145, ConditarlAl Cout to kotp vp r^ro- 
- wlwtlMr* doodopontodMon etoow: to prorogniiTo oneutor. 

T. iTo^l, 17 VoL $0, ToUdlt/ 5. Titlao b«U good on 

of powor of mIo totoodnood in Mttlo- • qiwitkat ofJfajHig r. Cox, 

tt«DQt nndor deem: if^tdonaU ▼. poMiUe furfriiure of Ufe eetoto 

Walktr, 14 Beov. 555, validi^ of hy donee of power, nnd eoneoqnent 
weieiie of power of nie hj devieee: esttognUunent of power : Jftf<2vae» 

‘J)tothhni V. Law$, 2 40, pro- ▼. F^rqukat, 11 Tee. 467, wepkdoa of 

setoro tole nnder power: OMmrd r, fmod toeaffidant; Onm r. Pfd^ord, 
Suipom, 4 Be G. M. 4 G. SS4, 2 Beer. 70, notice not followed np 
effect iti 1 Viet. o. 26, on ezeention bj proeoedinge : ITotwirto' ▼. 
of power, mil we en Article xi Jnr. 6 Sim. 161, reference In oodicD, rnto- 
K. S. 107: Wolieg v. 23 lag queetion M to exletence of another 

Beav. 53, extingnbihment of pow er ; will r Si»p$ot^ T. OiMtridg^t I Madd. 

Bradetow T. Paiu, 3 Drew. 534, 602, precomed eztingnkhznent of 

whether the ordinaiy power of eale andent fee*fam rente: Jliitoff v. 

and ox^ange aath<viiee a partition: IKollwv 12 Vea. 282, and NomiUt t. 

CVeie ▼. KewtU, 2 Jnr. If. S. 636, Orw^mod, Ten. 4 R. 26, 20, pro- 
vali^tp of ezerdee of power of eale camptiob of rooeaiTejanoo of legal 
after a enb^iaartgage, and rale rwprd, wtote : Oibm r. CTorto, 1 Jao. 4 W. 
p. 56; lAngford ▼. &fwa, 8 K. 4 Ja 152, and M^nek ▼. Zfnatuion, 1 Sim. 
380, in estoppel r ChfreH t. Getf/re/, 260, prenaption of andent granti: 

6 Bear. 27, and Garwuto»€ r. GmjO, long r. CWo*, 4 Bow. 267, identitf 
I CoU. 577,632, jortolietiM of Court of oopjboldi: if^ r. Ward, 5 H. 
to aeU infanVi eetoU : CVocfdoeh ▼. A. 604, Identity of land In reepeot of 
Piptr, 14 Sim. 810: Oftifwat ffotpUdl which allotments are olalmed; Cauitaii 
Y. Ifeitauiidep IwkfrvrmftU Oomwdr- r, ifoeUret 2 SIbl 24^ preamnption 
rionen, 1 De Q« 4 Ja 531, legal of pajmentof old jadgmente: Stoerg 
Uatolity to judgmenti: CnegiZf Y. y. ^rooed:, 6 KadA 54, and Town^ead 
Lord OvMfltowa, 3 Y« 4 C« 362, Y. CAewperaowa, 1 Y« 4 J. 533, pro* 
validity id ezchange under a power: rnniption of famndar of term; pr^ 
Lorolajf y. Amac, 1 Sim. 4 S. 442, compbon of onetom In : Oooid 
whether coYenant for production of y. Wkitr, Sap, 668 ; SooU v, «Yixoa, 
deeds ran with land: HoaJx y. Kidd, 8 Bra. 4 W. 668 ( 2 Con. 4 L. 135 ; 

5 Yea 647, daetmotion of oontingexit and fNdUU t. Jbprr i , I J> 4 L. 36, 
remaindeit: Wood y. JkriMome, 1 7% bar under ctatutea of Umitotiona 

Kaj 4 J. 213, power of tenant foe end auZIvia temfvo: Alttay^dor v« 
life of copyholds to ber contingent Orpo^ie, 1 J. 4 B. 66, nonprodoction 
inteiYcte under 1 WilL IT. o. 47 : of old daedi: Bi$dt» t. Lord itolic5g, 
AVeloeoa y. li'ortiitforto, 2 Sw. 365, 2 Sw. 22ij eetote whether tithe free : 

whether leloew operated aa a die- JfoHcaY. Cbtier, 8 J. 4 K 50P, re- 
olaimer: /oAawa v. Lt^ard, Tun. 4 aerratidn of manorial rigl^ clearly 
R. 881, validity ol limitations to acme (and aae Jaoma v.^ 

«ollatmlaiae«ttlflmeat:S«d<5oUo»Y. Vavdftjf, 15 Yes. 620>: Plovor t, 
Barrington, 4 Bear. 210, conflicting ffariopp, 6 Beav. 476, right cd entry 
eleias of eadgneei in bankrupt^ and wUch oanwt be ezerdaed: ^wncer Y. 
insolren^ ; Bnetow y . Food, 1 CoO. Topkam, 22 Baev. 573, title depend* 
460, whether land bound by oorenant tog on YsUdtty pi a prior tale by n 
of wUeb pffwihaeef bad notice: Lam diant to hia adii^. 

Y. Urtmbh 16 Blin. 377, mwger and 6. Ahd—TMea held bed or dooU- 
breach of twat^ WitHmi r, Blmd, ful onqnwtlwrt cf i^Uarikg v, BmitAt 
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Buck, titU depwdfag oa 
wuMrUteaUe toM jCio of 
Aotioa (and m MlA t. Z>aa(A, ff 
Hadd. my : ZoMt r, Vat. 

547f M( of Uaknpt^i ihltoQ^h 
BO dsbt ibowtt to oidit: B 40 U 
Sifawkd», 16 Bavr. 40S, tofnffidon^ 
of oridara tkat a w saanly 
a traatoo: Btotcvfl t. ifaMfitoas 6 
Madd. 678 (and aaa IFafr t. OUwUajTi 
1 In CL IL 896), avida&oa nqoired of 
fairnaaa of tnoiaottoa batwaan faihar 
and ion : Soptr % 8 Y. A B. 

146» wliokbar a dead oparatod aa an 
aoorow! StopyfCoii r. 16 Van 
672»wlll BDQoitiBgadoQHof toatO' 
tor'i tiUa: (^oaa r. BaHarHf 3 Pb. 


016p dli|mtod will: Omb v. flwM, Cbap.ZVnt. 
1 S. A Si oomadarionof bank* Seat 11. 
npt, bafofo coBtract,agaiaat raodorii 
ahbough not preoaadad in: iVerea T* 

1 Y. A 0. 857, rotation of lala: 

PWaaawf t. OKoKparwimi 1 Y. A J. 

638, idantit;, wlictbor Unda piral of 
manor: Fori ▼. CfoHtt 1 Bom. 601, 
inaaffiekni ovidaBoa of padigna: 

Lartin v. Lord Aaaar, 10 Ir. Sq. 7Qp 
and SimeUHow T. SniHifif 1 Da G» A 
S» 600, liabiUtjr to rapaln or aaaa* 

BMBto : n>66 T. Kifhtf, 3 Sia A 0» 

36L 7 Da Q. U. A 0. 876, donU u 
to wbathef a p er aon an wbon Ufa tha 
aandcc'a titla dapandoU wat to fact 
bUt«. 
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XIX 


Limitt of 


ibU bj whoin 
^ipUntioa to 
ro|jlrtv oJ^i 
be m«do» 


CHAPTER XIX. 

AH TO BKGT8TRATI0N OF TTTIZ. 

• 

Ix tilo year 18C2 on attempt, piactically an abortive ono, 
waa mode to facilitate the tranfdcr of land and the proof of 
title by tho eetabliahmcnt of a general rc^gtry, and of a 
mode of proeeduro for obtaining a judicial declaration of 
title. With thu double object two statutes were passed in* 
the sanio session of Parliaiuent; tho one, intituled '‘An 
Act to facilitate tho Proof of Title to, and the Conveyance 
of, Real Estate/* coDimonly known os tho Land Registry 
Act (a); the other, the Declaration of Title Act, 1862 (b). 
Neither uf these statutes has, to any appreciable degree, 
atiectod the law or practice of conveyancing; the latter has, 
in fact, hitherto romped almost a dead letter; while the 
foiincr has IxK^n in effect repealed as from the 1st January, 
1876, and is certainly a dead letter at the present iiiouicnt. 

The first part of the Land R^istiy Act, which was passed 
in 18C2, under the auspices of Lord Westbuiy, contained the 
provisions as to the registmtxon of real estates and the titJo 
thereto. The rc^try was confined to estates of freehold 
tenure, and leasehold estates in freehold lands (o); and 
application for reglstrtktion of title might be made by any 
of the following peiiions, viz: the owner or’the c<Aectivo^ 
ownem of the fce-simplc, or who had the power cS acquiiing 
the same; persona who had the power-of appointing tho foo- 
aimple ; tnistcea for sale of the fee-simple; the owner of the 

(«) S6 a 86 Vka c. SS. (r) Stot Z', to lesmbolrlt 

{h) Sfi a 86 Vki e. 67. eee loci 86. 
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first estate of freehold and first posted estate of inheritance; 
any purchaser of a & 0 -<iiQpl 6 » whore his contract empowered 
him so to dO| or the vendor consented, and any person 
authoriaed to do so by the Ck»urt of Chancery (cQ; and the 
existence of charges and incumbrances was to be no bar to 
the application (e). It has been held, that trustees leaving 
the legal estate in the land, but only a power to sell with 
tire consent of the beneficial tenant for life, wero not tnistoos 
for sale of the fee-simple within the meaning of the Act (/). 


The application might be either for I'^lstration of the 
titlo as indefeasible, or for registration witlrout an indo- 
feasiblo titlo. In the former case no title was to }xh occcptcdi 
unless it appeared to be such as a Court of Kquity would 
hold to be a valid marketable one (ff ); and any doubt upon 
the point was to be referred to tho Judge of the Court of 
Chancery appointed for tho purpoeo (A). The application to 
tho Court might be made ex jxnie; but in such a case, a 
statement in writing of the facta was to ho prepared fur tho 
opinion of the Court, and certified by the Rcgistiar (<). 


If tho title appeared to bo good and mavkotablo, the ap* 
plicant was to furnish to the Begistrar, for the puiposc of 
being settled by him, an exact dcsciiption of the land {k), 
and a statement of tho poiw>na JnicrcKtod, and of the nature 
of thcLT estates, and of tho incumbrances (/) affecting tho 
land. Unless expressly mentioned, muieials u^rc to be 
deemed as not included in the description (ui). 


((f) tact 81, vim the C*'Oart of 
CbMLcerybee made % deelamtioo of 
title onto the 25 a 80 Viet. c. Of. 

(e) Sect 4; Kul oM ft Ktnnarti, 
11 Jw. N. 8. 27. 

(/) Br^uk V. Affoaut, 10 
N. 8. 261. 

Seci 5. 

(4) Seat e, and Me Mot. 121. 'Tho 


hL IL ia the Joilge for tho 

imfpoif. 

(0 Rt A’niMard, 11 Jur. N. 8. 27* 
lU DrmU ERfftt, L.P. 1 Cb. 128. 

{h) Hw word *' land Jncludvf wf 
poreel aad hteorporal berediUmente; 
nee Intetirretathm dauao. Met 140. 

(/) Af to wbAt U Ml iacmiibniMe 

within the Act, aeo aocta. 27 A 140. 
(m) Sediv 7 A 0 . 


Chi^XlX. 


RegutnUon 
of Ml indefot- 
■ibla Utle. 


rnriicnUra to 
be furaiehed 
to lUgictnv. 
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AS TO aSGlsnUTlOK OF TniiK. 


Ch4^ZIX 

Notk« of 
Intention to 
realtor. 


Conpletienol 

regtitraticv. 


When the Bagifitrar had settled the. descriptioD of the 
land,.the identity of which, except in the case of incorporeal 
hereditamente, was to bo eetabliahed by the deposit, of a 
plan, and had satisfied himself as to the title shown, he was 
to notify by public advertisement, his intention to registor 
the land with an indefeasible title at the expiration of a 
period of not less than three months .from the date of the 
adyertisement (i^); and notice was also to be served on every 
adjoining occupier, and the other persons mentioned in the 
Act (o). Subject to a right of appeal to the Judge, the 
Registrar had power to deetdo on eH objections or claims 
which might be made Against the registration (p). 


If the applicant oatablished his right, the registration was 
to bo efibeted as follows r^Flzst, the Registrar was to enter 
in the ** Register of Estates with an indefeatible title " the 
description of the property, with a plan annexed, and with 
a number referring to the record of title; secondly he was 
to enter in ** the Record of Title to Lands on the Registry,'' an 
exact statement of the existing estates, powers, and interests 
in the land, with the names and descriptions of the persons 
who were or might l^ocomc, entitied thereto; and thirdly, he 
was to enter in ** the Register of Uortgages and Incum* 
brances," under the same number, on account of all charges 
and incumbrances aflecting the property, or tiie estate, or 
interest therein of any person named in the record of title (j). 
In one case, where A. and B., adjoining owners, mutually 
covenanted to pay their proportionate sharce of the expense 
of ket^ing a private road in repair for their jouit use, and 
the deed contained a proriso that such expenses tiiould be a 
charge in Equity, and, so far as eircumstaiicee would admit, 
at Law also, upon the owners for the time being of the^ 
several properties, it was held, upon A. proceeding to r^^ter 
with an indefeatible title that this proviso did not constitute 


{%) a^ctotOAU; (p) 

u to eeatonto oC tSe Mlr^rtiMnunt lA 

(«) Swt It 
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a cbargo which E could lequira to be entered on tho record 
of tiUe (r). 

4 % 

The several books of r^istry were to be <^>en for inepeo* 
tion hy owners, mortgagees, or incumbrancers whoso names 
are entered on the record; but no other person was to have 
the privilege of inspection/excc^ by order of the Court (s). 

Full powers wore given to the R^strar of detemining 

the mode of entry, and any disputed question of boundary, 

with power to refer any question of construction, or of 

doubtful ^ht or interest, to the Judge. The names of 

parties entitled to tho proceeds of any trust for sale of 

registered lands, or to any principal money to be laisod by 

virtue of any charge or term, were not to be entered in tho 

register, unless the ^Registrar thought fit; but t)io estate 

of the trustees was io be defined, and tho purposes of tho 

tnist shortly described (Q. In one case, when A. having a 

I'OgUtered indefeasible title, created several succossivc mort* 

gages, all of which were duly entered in the rogistor of 

meumbrancea, a purchaser irom the first mortgagee selling 

under his power of sale was held entitled to l)e registered 

as an owner in feo with an indefeasible title, although tho 

second and third mortgages still appoareil on the register of 

incumbrances (u). 

$ 

Subject to any exception or condition mentioned in the 
record of title, and to any rescrvoil right or rcgisteitxl in** 
cumbrance, persons oripnally, and from time to time, 
named in the record of title vreic, for tho purposes of any 
sale, mortgage, or contract for valuable conmderation by such 
persons, as from tiie date of r<^tration, or from such time as 
should be fixed by tiie B^^atinr, to be deemed indefoaaibly 

(r) ]U Dr€t^$ Atete, Ib B. S Bq. (Q IS A19. 

906. (a) le JUek<u^$onf J*. A. 12 &|. 

(t) SscL 15; and m SMi. 197, 908 m nrM, I* B. 13 Xt}. U2, And 

wb$n, with lUghO vnristico, thk pr»* . tse w JPinttr, 1* R. 15 R<i. 158. 
vtiUa ii ispedtsd. 

TOi, n, r r 


Ch^ SIX. 


Books to be 
open for 
iaepectioa. 


IHraetionArj 
power of tho 
heglftrer m 
to whet mJ(fht 
be ootered on 
the rsehter. 


WboD Jm 

ladsfooeik^ 

tUloftrow. 
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AK TO BEGib'TBATION OF TITLE. 


Ch^XlX. 


Ewiatrfttlon 

wiUioaim 

{luWfMiibb 

titla, 


Genor&l 
))fovidonii w 
to title. 


Future deal* 
Id^ witii tho 
fttnto to be 
n;fIetei‘od. 


ontitlod BA against a)I peiiions, including the Crown (a:); and 
no inibnnalitj in Uie proceedings previous to the making of 
tho entry*was to be ground for setting it aside (j/). Befoie 
final rogisiratioQ the applicant mid his solicitor or agent 
had to state on oath that all deods, willSi and writings ro- 
latli\g to the title of the lands, and all facta material to the 
title, and all chaigos, contracts, and dealings aflccting tlio 
property liad, to the 1)est of their belief, been made known 
to the Registrar (s); and provision was made for the security 
and pa^nnent of costs by tho applicant (a). 

Tho Act then providoil for registiation witliout an inde- 
feasible title by any person who could satisfy tho Registrar 
that ho, or the pai ty through whom ho claimed, had been in 
actual contiiiiioils uudisturbeil possession as owner in fee* 
simple, for a period of if.H years; and Cho Registmr had, in 
tho I'ccord of title, to define tho time, event, or circumstance 
from and after wliich an indcfoasible title was to attach; and 
on the happening thei'eof tho Judge might direct tho laml 
to bo transferred to “the Register of Estates witli an inde¬ 
feasible titlo *' (6). 

Lanil-tax, succession*duty, tithe-rent chaige, rents payable 
to tlio Cmwn, rights of way, and oUior caacxnents, &a, looses, 
or agreements for leases, not exceeding twenty-one yeai'K, 
with actual occupation, were net to bo deemed incumbi’ancen 
within tlic moaning of ilic Act (o), toough they, might, if tlio 
Rcgistiar thought fit, be noticed in the register. The land 
might 1)6 roistered ok one estate, or as separate estates (c/), 
and notice of any condition, as t.g., a covenant against 
btiUding, was to be entered in the recoiri of title (s). 


After registration, every estate or interest, trust, mort^ 
gage, &:&, was to bo entered or noticed in the record of title, 


(x) Sect 20. 
(r) Sect 21. 
(t) Sect 21 
(a) Sect 24. 


(h) Sect 25. 
(e) SMt 27. 
W 2S. 
to B«et 22. 
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or register of incumbrances (/); but remained subject to tlio CKap. XIK. 
existing law, and might be assuiXKl an<l transiuiticd accord- '' 
ingly O/)* The registered proprietor might,it'rVA the cruiseRcuunvUmm 

appearing by the register to be interested in 
the land, remove the sanio theioiroui (A). In one ease wheiu 
tho owner of an equity of redemption was itgwtoixjd wiUi 
an indefeasible title aubject to a mortgage, a puichaKiT of 
part of tho property from the moiigngcc selling under )iia 
power of sale was held cntitlc<l, after rc^tmtion uf his 
conveyance, to have tho property and aU entries isolating to 
iti'emoved from the register, witlmut the consent of tho 
mortgagor 

The second part of tlio Act is cntit]c<l, SiinpIiHcation of \ty Uio 
Title by Judicial Sal^/’ an<I authorised tho Cotiri to sell ciwo^. 
land >vith an indefoasiblo title, upon tlio application by 
petition, or oUicrwiao, as General Oidem should'direct, of 
any person empowered by tho Act to apply for registmlion 
of title (k ); and before any preliminaiy onlcr was inmlo, the 
ap[)Iication was to bo served upon sucb ^H^rsons os tlio ihnvt 
should Uiink fit. It had been held Uiat tho CouH had iio 
power, under the Act, to sell with sn indefeasible title, ex¬ 
cept in eases where it might, without the Act, have oitlcred 
a sale (f). If the inquiries direcUsl by the pivliiuinary 
Older pi*oved satisfactory, the Court might make a venting 
order, which, oxcept so fiu* as it might lie f|ua]ifie<1, confciTOfl 
an indefeasible title upon tho purchaser C«0- Neitlicr the 
author nor his co-editor remembem any ease coming under 
hia owTi observation in which the Court availcnl itself of these 
provisions of the Act 

Tho third pari of the Act provided for the tianafer of Ti^Hfvr of 
I'cgistered land, either by a statutory disposition in any of uSd***™^ 
tlie scheduled forms, which were to be as effectual as any 

(/)8w3t. 92. {k) t'Mi 41» 

{jf) Soct. Sa (i) BfodiA T. EilttmHi lOJor. N.H. 

(A) Soct 84. 891. 

(i) R9 Whtv, L. B. 16 1^1 16a {m) fst m*. 4^ 

ft% 
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Ciup. XIX. other form of ootiv^ance (n), or bj endoraement on the land 
ccrUficato or by deposit of the certificate, or by any of the 
exifituig modes of assuranco; bnt no equitable mortgage or 
lien on registei'cd land vraa to be created by a deposit of title 
deeds (o); it might, however, be created by a deposit of tho 
land certificate (j>). Provision was made for rectifying and 
renewing the ccrtiHcate (q\ which was made evidence of the 
sovend matters stated therein (r); and a s^dal certificate 
might be issued where the registered proprietor desired to 
sell or mortgage his land (s). 


Effect of 
n^etretlos. 


Kogifiteix'd land might be dealt with as if it were not 
registered; but no unregistered estate or intercAt, contract 
or engagement, capable of registration was to prev^l against 
tho title of a Bul«cquoxit purchaser for value duly registeiDil 
under tho Act (0* 


Tim Act also provided for re^tration where there had 
been a transruission of interest by descent, doviso, or bank- 
mptcy (h) ; iind for delivering to tho R^istrar, for the pur¬ 
pose of registration, the originals or copies of aU assurances 
of rcgistci'cd land, which not being testamentary were to bo 
printed (x); so, also, wci’c memorials of matters of pedigteo, 
and other evidence which tho Registrar doomed important (y)« 
No instrument was to bo zt^istored until the Registrar was 
satisfied that the stamp and ad vaU/ftm duties had been 
duly pmd {t). 


Cftv«ate (o 

beloM 
with un 
Ec^txv. 


In part lY. of tho Act, provision was made for the lodging 
of caveaUt (a), and for the proceedings to be taken by the 


(») Bech 66, wd «▼«& though 
hHered to nit tho drentortncec, 
net 67; hot m ioct 166, «h«r« tho 
QM of the fchaclDlod fonDi li iai4o 

fmpMdv*. 

(o) BMt 63. 

(l>) 73. 

(7) Bn tsota 66, 66,11^ lia 


(r) Boot. 71. 

(f) Swi 70. 

(0 SMiTi 
(«) Bnta. 76-40. 
(•) Soot 66. 

(r) Boot 66. 

(s) Soot 8a 

(o) Boot 06, d oc;. 
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cautioner for bis protection (&)« and .for tbo granting of in- 
junctions hj tho Court in appropriate cases (c). The juris- 
diction of CourU of Equity on tbe ground of actual fraud 
was not interfered with (cQ. Any false statement, suppression, 
or ooncealment, either by principal or agent, was made a 
misdemeanour, and not only subjected the offender to heavy 
punishment, but also invalidated the act done by means of 
such fraud, except as against a purchaser for value without 
notice (e). 

The existing local roj^tries in the counties of York and 
hliddlesox were to cease to be applicable to any land situate 
in the said counties, so long as tho same liad been put on 
tho register under the provisions of tho Act, and it 

'i^cmahicd the}'€on (/). 

a 

The Act then establislicd an office of Laud KogUtry under 
a Registrar, with assistant registrars and examiners of title, 
who wore appointed by tho Lord Chancellor (<f). 

For tho purposes of tho Act, a maiiiod woman entitied to 
her separate use, and not restrained from anticipation, was to 
be deemed a fcn\c cole; but in other cases, her acknowlc<lg- 
raent had to bo taken under the Finoe and Recoveries Act, and 
certified to tho Court (A); and the Court might, if it tliought 
fit, appoint a person to act as her next friend In any pro¬ 
ceeding under tbe Act (i); so, also, whci'c an infant, or 
luTiatiCj had no guardian or cumniittee of tlie estate, the Court 
might appoint a guardian ibr the purposes of tlm Act (t). 

The sole purpose of the Declaiation of Title Act, 1SC2 (/), 
as stated in the preamble, is to enable persons having in¬ 
terests in land, to obtain, in certain cases, a dccloiution of 


(l) aeetf. 99, lOO 

(e) BMta. 101 , loa 

(d) SmL 103. 

(«) B*ot 106 ; MS ft rimlUf 
pfovWon Ia moU. 196 sad 13a 
(/) BMi. 104. 


(j) Soci 106, H $e^, 

(i) 8«CL 116. 

</) Boot iia 
W /hid. 

(0 36 a 30 Vkt, a or. 


CW'XIX. 


Looftl nglM- 
trioH mipor- 


V*sntaa undir 
disftbiUty. 


Dccliutitioft o£ 

Tillo Ad, 
1801 



1150 


AH TO REOXHTRATIOK Of TITLK. 


Chi^. XIX. 


CauM at tbo 
ftdlQre of tha 
liMtl RogUtir 

Avi \m i 


iolumnt In tke 
Act lUelt 


their title, eo as to enable them to make an indefeasible title 
to persons cl ^f n in g under them as purchasers for value. 
Tbo leading provisions of this statute correspond with those 
contained in Fart IL of the Land Transfer Act, and, so far 
BA they usefully extend or improve upon that statute, might 
well have been meorporated with it The Act remained so 
coinplotoly a dead letter, that it seems to be unnecessary to 
detail its provisions (m). 

The causes which Iiave prevented the Land Registry Act 
18U2 from achieving even a moderate measure of that success 
which was confidently predicted for it^ might be found, 
not in the hostility of lawyers, but in the Act itself. In Uio 
llcjKui of the CommissionerB to whom the whole subject 
was I'eferrcd in 1868, they arc shortly summarised as foL 
lows:—First, the trouble, delay, and expense of rogistoiing 
titles, which far exceed those incurred on an ordinaiy sale, 
and wiiich alono wero sufficient to deter prudent purchasers 
frotn liaving rocouiue to the Act Secondly, the fear of 
disputes and litigation pending the pioccss of re^teiing, 
which the scwicc of notices upon the different persons in* 
tciustcd iu tlie land, and on Uio adjoining owners, was dmont 
certain to occasion; thus stirring up doimaut clmms and 
quoHtions as to easomonts, boundaries, and giving pro* 
mlnunce to trivial defects of title which might othorwiso 
never bo discovered And thirdly, the prospect of having 
to tccoi'd upon tiic register all subsequent dealings; thus 
liindering, instead of fitcilitating, the transfer of the land 

In the judgiucnt of the Commissioners who signed the 
Rcpoits, these mischio& were attributable, not to any short¬ 
comings in the macliinery of the office, but to radical defects 
in the main principle of the Act. Practically, the Act ^as 
for tbo rc^try of indefeasible titles only; for a certificato 
which virtually stamps a title as more or less imperfect can¬ 
not compensate for the trouble and expense of lugistration. 

{m) far iU «dj t^porM aum 10 Sq. 401) PrUOtari r. L, 

uador Um Act, tn rt 1* it it 17 Sq. 
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In Ollier, tliei'ofoi'o, to obtcun-a ecrtilicate ivhich xvould have Cbi^ xix. 

any t^eal valuo, tho titlo muat have been good and marketable, 

i. a title deduced and verified, wiUiout flaw or.omiarion, 

for the full period of aixty^-or now forty—^yoaru; such ae a 

Court of ISquity would force upon an unwilling purchaser 

buying under an open contract Few titles, however saleable 

under ordinaiy conditions, con satisfy the stringency of a 

rule, which the Ib^strar had no discrotionaiy power to 

lelax; and oven as regards this limited class, the opemtion 

of the statute was still further impeded \)y the necessity 

which was imposed, as a condition of tlie acceptance of 

the title, that the boundaries of the I'egistei'od land should 

be clotennlned as against neighbouring ownoiti, and by 

tlie delay and expense whidi W'cro necessarily attendant 

on the working of so olaborato a system. In a word, 

tlie Act aimed at a standard of certainty an<l pcifoction 

of title, beyond what is ordinarily' required in convey* 

ancing tiansactiona, and hence, as a natural consequence, 

instead of bcUitating, it was ibund, in practice, to impede 

the transfer of land. 


By the Land Transfer Act, 1873 (i^), it is enacted (o), that 
after the commencement of that Act, the date of which com¬ 
mencement is the 1st January, 187C (ji), application for the 
registration of an estate under the Land Begistiy Act of 
1862 shall not bo entertained; but provision is made {q) 
for the possible re-r^istering of estaU^ itgistored under the 
Act of 1862. 


The Lend 
Tnaifer Act, 
1670, clom 
Um re^stiy 
under Act of 
ISOS, except 
tor M^regiirtm- 
Uco; 


By Part I. of the Land Transfer Act, 1873 (i*), a land 
registry is ^ain established in respect (s) to land in England «aa 
and Wales of freehold tenure, or leasehold held under a lease 
which is either immediately, or mediately derived out of 
land of freehold tenure: customary fircehdds, whore an ad¬ 
mission or any act by the Lord of the Itanor is nocessaiy to 


(a) as a ao Vht .«. ar. 

(c) Scot las. 
ip) Scot a 


ii) Scot 12i 
(r) Swta. 
(j) 8wl. 1 
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Oh^p. XIX. perfect tlie title of & purch&ser from the custoznaiy tenure, 
not being deemed for the purpose of the Act to be of freehold 
tenure. . 


NtfUtAtiOA 
VlUk Ml 
ftbsr>lQta title, 
or with * 


peMwMry. 
title oulj. 


Aftor the commencement of the Act the following (f) 
persons (thst is to sey,) 

1. Any person who has contracted to buy for his own 

benefit an estate in fee simple in land, whether 
subject or not to incumbrances; and 

2. Any person entitled for his own benefit at law or in 

equity to an estate in fee simple in land, whether 
subject or not to incumbranoes; and 

3. Any person capable of disposing for his own benefit by 

way of sale of an estate in fee simple in land, whether 
subject, or not to incumbrances, 
may apply to the Registrar under the Act to be registerodi 
or to have registered in his stead any nominee or nominees 
not exceeding the prescribed " (u) number, as proprietor or 
proprietors of such freehold land with an absolute title or 
with a possessory title only: provided, that in the case of 
land contracted to be bought, the vendor consents to the 
application. 


Evl<I«nw of 
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Wliero (v) an absolute title Is required the applicant or his 
nominco is not to be registered as proprietor of the fee simple 
until and unless the title is approved by the Registrar; 
but where a possessoiy title only is required the applicant. 
or his nominee may be registered as proprietor of the fee 
simple on giving such evidence of title mi serving such 
notices, if any, as may for the time being be prescribed. 


The first registration ix) of any pemon as proprietor of 
freehold land, (tn the Act referred to as first r^^tered pro- 
P^'^otor,) .with an absolute title, is to vest in the person ^6 
registered an estate in fee simple in such land, together with 
all rights, privileges, and appurtenances belonging or appur¬ 
tenant thereto, subject as follows 

(I) Sset 5. ralts s" 'tM ioj s qst U tiou.dsusa 

(«) WUch word ilirougboQt Iho (r) Soot a 
Act meutf '* pnMHbwd hj goaml (s) 8«ci 7. « 
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IS TO BEOISTBATION OF TITLE. 

1. To the incombrszLces, if an^i entoied on the register; 
and 



Unless, under the provisions of the Act, the contrary is 
expressed on the register, to such liabilities, rights, 
and interests, if any, as are by tho Act declared not 
to be incumbnmees: and 


S. Where such first proprietor is not entitled for his o^vn 
benefit to the land registored as botTvecn himself and 
any persons claiming under him, to any unregistered 
catatoa, rights, intorcats, or equities, to which such 
peiaons may be entitled, 


but froo from all other estates and intorcats whatsoever, 
including estates and inteiasts of Her Majesty, her hoiis and 
successors. 


The registration { 3 /) of any person as fiist registored pio* 
prictor of freehold land with a posscssoiy title only is not 
to affect or prejudko the enforcement of any estate, right, or 
intci'est adverse to or in derogation of the title of such first 
registered proprietor, and subsisting or capable of ai'ising at 
the time of registration of such proprietor; but, save as 
aforesiud, is to have the same effect as regUtration of a 
person with an abeoluto title. 


Where an absolute titie (r) is inquiretl, and on the ex* 
amination of tho title it appears to the ilcgistiur that tho 
title can be established only for a limited period, or subject 
to certain reservations, tho Registrar may, on the application 
of the party applying to be stored, by an cntiy nia<le in 
tho register, except from the effect of reglHtintlon any estate, 
right, or interest arising before a specified date, or arising 
under a specified umtnimcnt or othur>vke particularly de¬ 
scribed in tho roister; and a titie registeind subject to such 
cxcopted estate, right, or interest is to bo called a qualified 
title; and tho r^;istration of a person as first registered 
proprietor of land with a qualified title is to have tho samd 
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offect as the registration of such poison with an absolute 
title i save that registration with a qualified title is not to 
afioct or prejudice the enforcement of any estate, right, or 
intoiest appearing by the register to be excepted 

On iho entry (u) of the name of the first registered pro¬ 
prietor of freehold land on the register, the K^^istrar is, if 
reiiuired by such proprietor, to deliver to him a certificate, 
in the Act called a land certificate, in the prescribed form; 
the certificate is to state whether the title of the proprietor 
therein incntionc<i is absolute, qualified, or possessory. 

Corresponding pro virions are inserted (6) for the registra¬ 
tion of leasehold laud hold under a lease for a life or lives, 
or determinable on a life or lives, or for a term of years of 
which nioiu tlian twcuty-ono are unexpired; with the ad¬ 
dition whore tlio lease under which the land is hold is 
derived immediately out of freehold land, and the applicant 
is able to submit for examination the title of the lessor, of a 
declaration of the title of the lessor to grant the lease under 
wliicli tlic land is held; and in every case the lease, or if it is 
proved to bo lost, a verified copy thereof, or of a counterpart 
thereof, is to bo deposiUxl with the Registrar: and land held 
under a lease containing an absolute prohibition against 
alienation, is not to be n^stcred, or if held under a lease 
containing a prohibition agrinst alienation without the 
license of some other person is not to be roistered until 
and unless provision is made in the manner to be pre¬ 
scribed by general rules for preventing alienation without 
such license by entiy on the register of a restriction to that 

ofiect, or otherwise. 

# 

Upon an application (e) for the registration of leasehold 
•land with a declaration of the title of the lessor to grant the 
lease the title of the lessor as well as the leasehold title is 
to be examined by the B^istrar. 

e 

9) BwtlL 
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The rogukration under the Act of buj peison as fint 
registered proprietor of leasehold li^ witii a deolaratioo 
that tile lessor had an absolute title to grant the lease under 
which the land is held is to be deemed (d) to rest in such 
person the possession of the land comprised in the r^pstered 
lease relating to such land for all the leasehold estate therein 
described, with all implied or expreseed rights, priTileges, 
and appurtenances, attached to such estate, but subject as 
follows.— 

1. To *all implied and express covenants, obligations, and 

liabilities incident to such leasehold estate; and 

4 

2. To the incumbrances (if any) entered on the register; 

and 

S. Unless the contrary is expressed on the register, to 
such liabilities, rights, and interests as affect tho 
leasehold estate and arc by the Act declared not to 
bo incumbrances in tho case of registered freehold 
land; and 

4. Whore such first proprietor is not entitled for his own 
benefit to the land n^tered as between himself and 
any persons claiming under him, to any unregistered 
estates, rights, interests, or equities to which such 
persons may be entitled, 

but froo from all other estates and interests wbateoover, 
including, estates and interests of Her Uajesty, her heirs 
and successors. 

The registration of any peison under tho Act as first 
registered proprietor of leasehold land without a declaration 
of the title of the lessor (e) is not to affect or prejudice the 
enforcement of any estate, right, or interest affecting or in 
derogation eff the title of the leaser to giant the lease under 
which the land is held; but, save as aforesaid, is to have 
the same effect as the r^istration of any peison under tho 
Act as first registered proprietor of lea^old land with a 
declaration that the IsMr.had an absolute title to grant the 
lease under which the land is Vi 
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Where an absolute title is requiredi and on the examination- 
of the titioof any lessor hy the registrar it aj>pears to h4a 
that the title of such lessor to grant the lease under which 
the had is held can bo established only for a limited period 
or subject to certain reservations (/h the Registrar may, by 
an entty.made in the r^pster, except frcnn the effect of 
registration any estatej righti or interesf arising before a 
specified date or arising under a specifled instrument, or 
otherwise particularly described in the register; and a title 
of a lessor n^tcred subject to such excepted esUta, right, 
or interest is in the Act referred to as a qwUiJied titU; and 
the registration of a person as fint r^[isterod proprietor of 
leasehold land with a doclaraUon that the leseor had a 
qualified title to grant the Icsso under whicli the land is 
held is to have the same effect as the Registration of such 
person with a declaration that the lessor bad an absolute 
title to grant the lease under which the land is held, save 
that registration with the declaration of a qualified title is 
not to affect or prejudice tho enforcement of any right or 
interest appearing by the r^^tor to bo excepted. 

* On the ontry of the name of the first registered proprietor 
of leasehold land on the r^iistcr (y), the Registrar is, if 
required by the proprietor, to deliver to him a ctypy of the 
registered lease, in the Act called an ofiSce cepy, authenti¬ 
cated in the prescribed manner; and there is to be endorsed 
thereon a statement whether any declaration, ahsoluto or 

qualified, as to the ritlo of the lessor has been made, and 

# 

any other > particulars relating to such lease entered in tho 
register. 


The Act then goes on to provide (&) that the exammation 
by the R^istiar of any title under the A^t is to be con^ 
ducted in the prescribed manner (i) provided thab— 
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AS TO BSdlSTRATlOK OF xmE. 

1. Dtie notice be giyexi, wh^ the giving of such notice is 

preecti^^ end su^dent opportnniiy bo afforded to 

* * • * 

anjrpenon desiions of objecting to come in and state 
tbeir objections to the R^istrar; and that 

2. The Bepstrar is to hayo jurisdiction to boar and de« 

tcnnine any sadi objections, subject to an apped to 
the Court in tiie prescribed manner and on the 
prescribed conditions; and that 
8. If tbo B^Utrar, upon the examination of my title, is 
of opinion that the title is open to objection, but is 
neyerthdess a title the holding under which will not 
be disturbed, he may approve of such titie, or may 
require the applicant to apply to the Court, upon a 
statoment signed by the B^atrar, for its sanction to 
the registration; and that . 

4. The Begistrar may accept as evidence recitals, state¬ 
ments, and descriptions of facts, matters, and parties 
in deeds, insiroments, or statutory declarations not 
lets than twenty years old. 

All registered land (i) is, unless under the provisions of 
of the Act the contrary is expressed on the register, to be 
deemed to be subject to such of the following liabilities 
rights, and interesta as may bo for the time being subsisting 
in reference thereto, and such liabilities, rights, and interests 
arc not to be deemed incumbrances witoin the meaning of 
the Act; (that is to say,) 

1. Liability to repair highways by luason of tenure, 

quit-rents, crown rents, heriots, and other rents and 
chaiges liaving their origin in tenure; and 

2. Succession duty, land tax, tithe-rentcharge, and pay¬ 

ments in lieu of tithes, or of tithe rentcharge; and 

3. Rights of common, rights of sheepwalk, rights of way, 

water^oouraes,'and rights of water, and other fo¬ 
ments ; and 

4 

4. Rights to uioee "and minerals; and 

(h) 8«ot. la 
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ChH>. XIX. 


AH TO &EQISTBATION OF TITLB. 

*5. Righto of entjy, seArch^ And tlBeT; ud othet righto and 
reserrations incidental to or required for the.purpose 
of giving full effect to the onjoyrnent of righto to 
^ lainos and minerals, or of property in mines or 
ininorals; and 

6. Righto of fishing and sporting, scignorial and manorial 

righto of all descriptions, and franchises, excreiscahio 
over the rt^tcrod lands ; and 

7. Leases or agroemento for leases and other tenancies for 

any tenu not ezcooding twenty-one years, or for any 
less estate, in cases where thore is an occupation 
under such tenancies: 

Provided as follows:—that 

% 

.(«) Where it is proved to the satisfaction of the Registrar 
that any land registered or about to bo rostered is 
avempt from land tax or titi)o rentchaige, or from 
payments in lieu of tithes, or of titho rentcharge, the 
Registrar may notify the fact on the ulster in the 
proscribe<l manner ; and that 

(6.) The Commissioners of Inland Revenue are, upon the 
application of the proprietor of any land registered 
or about to be registonnl upon sueb declaration being 
made, or such otlicr cvidonco being produced os tho 
coiiuniflsionen require, and upon payment of tho 
proscribed fee, to giant a certificate that at tho date 
of the grant thereof no snccession duty is owing in 
I'cspect of such land, and the Registrar is in the pro¬ 
scribed manner to notify such toct on tho register, 
and such notification is to be conclusive evidence of 
tho fact so notified in respect of succession duty; 
and that 

(c.) Where it is proved to the satisfaction of tho Registrar 
that the right to any mines or minerals is vested in 
the proprietor of land rostered or about to bo 
r^pstorod, the Registrar may register such proprietor . 
in the proscribed maimer as proprietor of such mines ^ 
and minerals as well a t of tho land; and that 



AS TO BEOISTBATIOK OF TITte. 1160 

(d) Where it is proved to the Batisftetion of the Kcgiatrar xix. 
that the right to any mines or nunerala is severed 
from any land, tegistered or about to be registered^ 
the Registrar may on the application of the peinon 
entitled to any such mines and minerals it^ter 
him as proprietor of such mines and mincinls in 
manner mentioned in the Act: and upon such 
registration being effected he is to enter on tho 
register of the land a reference to the registration 
of ^ch otlier person as proprietor of such mines and 
minerals.; and where the ciistence of any such 
liabilities, rights, or interests, is proved to the satis¬ 
faction of the Registrar, the R(^trar way, if ho 
think fit, enter on tho raster notice of such 
liabilities, rights, or interests in tho prescribed 
monnor 


'Die Act then contains provisions (Q for notifying on tiie 
1 ‘cgister the cessation of incumbrances, and Uio determination 
of leases affecting registered property: and provides (tn) that 
a title to any lan<l advereo to, or in derogation of, the title of 
the registered proprietor, is not to be acquired by any length 
of possession; but such provision is not to prej udicc, as against 
any person r^[istered as first proprietor of land witli a 
])osHcssoTy title only, any adverse claim in respect of length 
of possession of any other pomon who was in possession 
of Budi land at the time when the registmtion of such first 
proprietor took place. 
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Tlio second part of the Act then provides (ir) for the CroatioD of 
creation of charges upon roistered land by entry on the ^ 

lister m the prescribed manner. Tho charge way be for ^ 

payi^oent of the principal sum either with or without 
intey'*^^* and with or without a power of sale. Tho pro- 
pritptor of the charge is to have, if he so requues, a 
CQi^cificate of charge in tho prescribed form. Subject to any 
01 ^ «try to the contrary on the r^^ster the n^stcred charge is* 
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to cany *vritb it an implied covenant to pay tbe principal and 
interest; and, if tbe land be leasehold, an implied coveoant 
to pay tbe renewed rent and perform and observe the lesaecs' 
covenants and conditions, and to indemnify the proprietor 
of the charge, and bis representatives, against the same. 

Subject) as aforesaid, ai^d to tbe rights of prior roistered 
incumbrancers, the registered proprietor of a registered charge 
may, under the charge, enter, foreclose, and, if he has a 
power of sale, may soil as if he were the registerod pro* 
prietor of the land. 

# 

Subject to any entry to the contrary on the register, 
rogistei'ed charges on the same land are as between them¬ 
selves to rank according to the order in which they are 
entered on the register, and not according to the order 'in 
which they aro eroate<L Chargee may (o) be transforrod by 
appropriate entries on the register, and (j>) on the requisition 
of the registered proprietor of any charge, or on due proof 
of the satisfaction thereof, the B^istrar is to notify on tho 
register in the prescribed manner, by cancelling* the original 
entry or otherwise, the cessation of tho charge; and thoiu- 
upon tho cliarge shall he deemed to have ceased. 

Registered freehold land may (q) be transferred by tho 
Registrar entering on tho n^ister the transferee as pro¬ 
prietor of the land transferred: Such transferee is, if ho so 
i^uircs, to have a land certificate; and in eases where part 
only of the land is transferred, he is, if required, to deliver 
to the transferor a land certificate, containing a doscription 
of the land rctmned by him. 


Kttuieof A transfer for v^uable consideration of.freehold iland 
roistered with an absolute title (r) is, when registered, to 
bkimtim of confer on the transferee an estate in fee simnle in the land 
iMul *itb transferred, ti^ther with all rights, privildgos, and appurte- 
•bwlttU titu. helonj^g or appurtenant therAo, subject as foUbi^ • 


(») Sect. 10. 
(^) swtsa. 


(f) SMisa 

(ri Sect eo. 



AS TO BEQ 18 TUAT 10 K OP TITLS. 


1161 


1. To the mcumloAnces, if entered on the r^peter; 

and ^ ^ 

2.. Unless the eontrvy is expressed on the re^ister»^ to 
suoh liabilities, ri^ts, and interests, if any, as are by 
the Act declared not to be incumbrances, ^ 

but from all other estates and interests whaisoeyer, 
including estates and interests of Her M^esty, her heirs 
and sucoeasom A transfer for yaluable oonsidoiation d 
freehold land registered with a qualified title (a) is, when 
registered, to have the same effect as a transfer for valuable 
consideratibn of the same land registered with an absolute 
title, save that such transfer is not to affect or prejudice the 
onforcement of any right or interest appearing by the register 
to bo excepted.^ A transfer for valuable consideration of 
freehold land r^^tored with a possessory title (Q is not to 
affect or projudico the enforcement of any right or interest 
atlverse to or in derogation of the title of the first registered 
proprietor, and subsisting or capable of arising at the time 
of the registration of such proprietor ; but, save as aforesaid* 
is when registered to have the same effect as a transfer for 
valuable consideration of the same land registered with an 
absolute title i and a transfer of freehold land made without 
valuable considemtion (u) is, so &r as the transferee is 
concerned to be subject to any unregistered estates, rights, 
intorcate, or equities subject to which the transferor held 
the same, but, save as aforesaid, is when restored, 
in all respects, and in particular as respoets any regis* 
tcrod dealings on the part of tbo transferee, to have the 
same effect as a transfer of the same land for valuable 
considemtion. 
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The Act thenoontains (x) similar provisions iif respect to impUod 

' * OOVlBMDti On 

the transfer of registered leasehold land. On such transfer, troi^er of 
unices thei'e be an entiy on the register negativing such impli- 
cation, there is to be implied on the part of the transferor a 
covenant with ihe,transfeiee that, notwithstanding anything 
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by such transferor done, oitutted, or knowingly suflerod, the 
rent, covenanta, and conditions ^^reeerred and eontidned by 
and in the registered loase, and on the part of tho lessee 
to be paid, performed, and observed, have been so paid, 
performed, and observed up to the date oS the transfer; and 
on the part of the ta;ansferee a eovimant with tho transfeiur, 
that he, tho transferee, hia executors, administrators, or 
assigns, will pay, perform, and observe rent, covenants, 
and conditioi^ by and in the registered lease reserved and 
contained, and on tho part of the leasee to bo pud, per- 
fonned, and observed, and will keep tho transferor, his 
hoirs, oxccutorn, and administiatora, indemnifiod against all 
actions, suits, expenses, and on account ul' tho non- 

payment of tlio said innt or any part thereof, or tho broach 
of tho said covenants or conditions, or any of ^ein. 


The Act then (//) contuns provisions for tho transnussion 
of the title to laud and chaises therein in tho several csKes 
of death and bonkiuptcy, as also on Uio inaniago of a 
female registoied propnotor. It also (s) repeals Section S 
of the Vendor and rmrliasor Act, 1874, as from Uio com- 
mcnccuient of the Land Transfer Act, except as to any tiling 
duly done thereunder bofbin the commcnceuient of that 
Act j and, instead thereof, it enacts, that upon the death of 
a bam trustee intestate as to any corpored or incorporeal 
hereditament of which such trustee was seised in fco simple, 
such hereditament shall vest like a chattel real in tlie logoi 
pci’sonol inpruscntativc irom time to time of such tiustoe; 
but tlic enactment tliurcby substituted hr the afomsaid 
sccUun of ** Tlic Vendor and Purchaser Act, 1874," is not to 
apply to lands registored under the Land Transfer Act 


The thii'd pait of tiic Act relates to onr^istcred doaUngs 
witli r(^'i»torcd land: and provides (<«) that the registored 
proprietor alone shall be entitled to transfer or cliaigo 
I'CgUtorod land by a it^istored disposition; but, sulycet to 
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tho maintcnanco of the estate aod xighi^ such proprietor, 
any poison, whether'tiie r^Mered popnrtor or not of uy 
registered land, having a suffident estate or interest in sudi 
land, may create estates, rights, interests, and equities in the 
same manner as he might do if the land wore not registered; 
and any persm entitled to or interested in any unrc^tcrcd 
estates, rights, interests, or equities in r^pstorod land may 
protect the same from being impairod by any act of the 
registered propriotor by entering on the register such notices, 
cautions, inhibitions, or other restrictions as are in tho Act 
in that behalf mentioned. 


Tho regUtorod proprietor olono is to bo entitled to tiansfcr 
a rc^jsioiod charge by a tt^istered disposition; but, subject 
to tiio inaintenance of the right of Nudi piopriotor, un« 
n^Hicred interests in a registered charge may be created in 
tiio same manner and with the same incidents, so iar as tlio 
iU0brenco of the subJecUmatter admits, in and with wlxidi* 
Unregistered estates and interests may bo created in 
legistcrcd land. 


The Act then provides (6) for tlic rogUtratiou of notice of 
leases or agreements for a lease of rej^tered land made 
subsequently to the last iiansfcr of the land on tlio 
rugister, whero tho term granted is for a Ufe^or lives, or is 
dctcrmiiiable on a life or lives, or exceeds twenty-one yeaiM, 
or wbeio the occupation is not in accoixlonce witii sudi lease 
or agreemont, and for reg^tering estates in doAvor or by tiio 
cuitesy in registered land, and contains nxiundto pro¬ 
visions (r) for entering cautions against dealings with such 
land or charge, on the part of tiio registered proprietoi*, 
until notice has been served upon the cautioner; and for 
issuing orders or making (d) entries utijibiting fur a time, 
or until the occurteneo of an event to bo named in such 
orders or entries or genorally until further order or cntiy, 
any dealing with any registered land or rrgistcred cbaige. 


(I») So«a <0^51 


{t) 8cm 


(tf) 8 eet 67. 
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c%*p. XIX 4 Aji entry may also be at the instance of the 
Pcnrer to registered proprietor of land, that no transfer shall be made 

charge created on such land, unless the following 
Tcgtaur. things, or such of them as the proprietor may dettfmine, 

are done; (that is to say,) 

Unless notice of any application for .a transfer or for the 
creation of a ehargo is transmitted hy post to such 
address as ho may specify to the repstrar: ^ 

Unless the consent of some person or persons, to be 
canned by such proprietor, is gjven to the transfer 
or the creation of a ehargo: 

Unless some such other matter or thing is done as may be 
requirod by tho applicant and approved by the 
r^stiar. 


The fourth part of tho Act contains provisions Bupple«> 
mental to the foregoing parts of the Act: via, in respect to 
CmUco. • cautions (/) ; the registration (y) of crown lands and lands 
A«tongiitn* belonging to the duchy of Lancaster, or otherwise vested 
iIm^ crown public officer or body in trust for the public service, or 

belonging to tho duchy of Cornwall; and (k) as to tho 
Of bad below registration of any land below high*water mark at ordinary 

spring tides; and (i) as to the registration of land of free- 



hold tenure and also land of a tenure Other than freehold, 
intermixed and undistinguishable. 


Tn*teM 
nuy mH ht 
nMdhm 01 


It also (i) enacts that any person holding land on trust 
for sale, and any trustee, mortgagee, or other person having 
a power of selling land, may authorise the purchaser to 
Tiiako an application to be registered as first proprietor with 
any title which a proprietor, is authorised to be registered 
with under the Act, and may consent to the perfoxmance of 
the contract being eondlticmal on his being so registered, or 
may himself apply to be registered as such proprietor with 
the contont of Uie persons 0f any) whose consent is required 



(t) Sm M-ss. 
if) Sect. 60—64. 
W 6Mt.6a 


T (»)a«Pi66. 
(OBaoier. 
(1)8^1.61. 
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AS TO RfiOmSUTlOlf OJ TTTLX. 

% * 

to the exerdse'b 7 the Apidioax^ of bU teust or, power of Oh^*xiz. 
sole; end the emoiuit of iiU oosts» chsi^, end expenaee r . 
pToperij incurred bjr snob person in or ehoot such applica^ 
tion is in all cesee* to be isbertftined and declared by the 
Registrar, and to be deemed to be ooets, chargee, and expenses 
properly incurred by such person in the execution of hie 
trust or in purauanoe of his power; and such person may 
retain or reimburse the same to himself out of any money 
coming to him under the trust or power, and he is not to be « 
liable to any aoocnmt in Equity in re^^ tberoof. It also 
provides (Q for the regiatzation on the application of any two. lUgkMioa 
or more persona entitled for their own benefit, concurrently 
or successively, or partly in one mode and partly in another, 
to such estates, rights or interests in land as together make 
up such an estate as would, if vested in one person, entitle 
him to be registered as proprietor of the land. It also (i}^) ' 
enacts that before the completion of the registration of any lartrumenti 
land in respect of which an examination of title is required, Um 

the vendor and his solicitor, in cases where the applicant is a 
person who has contract to buy such land, and inall other ngiitntions 
cases the applicant for registration and his solicitor is, each, 
if required by the registrar, to mako an affidavit or doclarstion 
that to tlie best of his knowledge aud belief all doeds, wills, 
and instruments of title, and all charges and incumbrances 
affecting the title to the land whicli is the subject of the 
application, and all facts material to such tiUe, have been 
disdosod in the course of the investigation of title mode by the 
Registrar: and the Registrar may require any person making 
such affidavit or declaration to state therein what means 
he has bad at becoming acquainted with the several matters 
referred to in this section ; and if the R^istrar is of opinion 
that any further or other evidence is noccesaiy or desirable, 
he may refuse to complete the lepatration until such fuiiher 
or other ovidenoe.is p^uoed. 


It also empowers (n) the registrar to enforoo production of 
any deeds, instruments, or evidences of title relating to or 


(0 SMt S9. 


M SMt. 70. 


In) 8«a 7b 
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AS TO REOlSraATION 0? TITL^. 


Ch$!^ SIX. 
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oppHcotion 
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In CMC of 

iod^adtotad 

iwrooni. 


1Ugkt*7 of 
idvowrau 
and otber 
■pooUI 

borodito* 

mouti, 


aOec^ng the laad, to the production of which* the applicant, 
or any trustee for him is entitled, and states (o) how the 
costs, charges, and expenses if incurred hy any prooe6(Ungs 
for registration of land are, the parties otherwise 

agree, to bo taxed and paid. 

r 

Wbonever (a 74) upon the examination of the title to 
any land the r^^irar entertains a doubt as to any matter 
of law or &ct arising upon such title, he may, upon the 
application of any party interostod in such land, refer a ease 
for the opinion of any of Her Majesty’s superior courts, with 
power for the court to diroct an issue to bo^tried l^foro any 
juiy for the purpose of determining any fact; the registrar 
may also name the parties to such case, and the manner in 
which the proceedings in relation thereto aro to be brought 
before the court to which such case is referred. 

The opinion (k 75) of any court to whom any case is 
referred by the registiv is to bo conclumve on all the parties 
to such case, unless tlie court before whom buch case is 
heard permits an appeal to bo had; and there aro proviaions 
(sB. 76 and 77) for landing either absolutely, or only to any 
Hpcciflcd extent, Uie interests of persons unAScortaincil or 
not su) jiiriii. 

The Act then (sa 78, 70, 80, and 81) provides for cases 
where any land cortilicatc or office copy of a registered 
lease or certificate of cha^ is lost, mislaid, or destroyed, and 
makes these documents pini^id facie ovidonco of tho sevonil 
matters therein containo<l; and their depoelt equivalent to 
a deposit tho title deeds of the land. 

It then (s. 82) authoriaca the registration of any 
advowson, rent, tithes impropriate, or other incorporeal 
hereditament of freehold tenure, eiy<^ed in gross, and of any 
mines or minorals ^whero the same have been severed from 
tho land, and of any fee farm grant, or other grant, reserving 


(«) tel IX 
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renta or services to vrhieh the fee simple estate in any freehdd Ciu^ xuc. 
Isnd about to be registered mr registered [Qu, ro>r^;iBteied] 
may be subject. . 

4 

The Act then pnvidcs (& 83)» Among other inAtteis, thet Ko tnt^ 
there shAll not ho entered cm the noisier or bo recoiTablo 
hy the registrar^ any notice of any trust, implied, express, 
or constructive; that no person shall be registered as pro* 
priotor of any undivided share in any land or charge, and 
that a number cf persons exceeding the prescribed number 
Rhall not be r^^stered as proprietors the same land or 
charge: where land is it^tered in the names of husband 
and wife as co-proprietors, no roistered disposition of sudi 
land is to take placo until the wife, if alive, has boon 
exAtnined in the prescribed manner and has assented to 
Buch diHposition after full explanation of her rights in tho 
land and of tho effect of tlie propo6c<l dispmtion; and—a 
veiy important provision, and in whicli the present Act 
differs from its predecessors—that registered land shall be 
described in auch manner as the rcgistiur thinks best 
calculated to secure accuracy, but that such description is 
not to be conclusive as to the IxmndovUe or esdent of the 
registered land. 

It also enables (s. 84) a proprietor to register his land Aanesution 
either in the first instance, or on a subsequent transfer ^ 
thereof to a purchasot for valuable comidemtion, subject to 
a condition that such land or any spedfied portion thereof 
is not to bo built on, or is to bo or not to bo used in a 
particular manner, or any other condition running witii or 
capable of being I^ally annexed to land. 


AU the provimons (a 85) of the Trustee Act, 1850, and of 
any amending Act, are to apply to land mid charges r^is* witua the 
tered under the I^d Transfer Act, but this enactment is ^ 
ribt to prejudice the applicability to sucli land and cliaigel 
of any provisions of such Acta relating to land or choses in 


(tctioiu 
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The Aet then ^nniAini proTisione (sSv 87 end 88) for the 
06 perate examination of married women, other than thoee 
entitled for their separate nse and not restrained frfnn 
. antidpation, and for the appointment of guardians ftv 
infants and lunatics \ and (a 80, at aeg.) as to notices; ud 
provides (a 02) that a* puiOhaaer for valuable consideration 
shall not be affected by the omission to send any notice by 
the Act directed to be given, or by ^e non-receipt thereof 

The Act (a 03, et aeg.) then enables the Court having 
cognisance of any suit instituted for the spedfie perfonnanee 
of a contract relating to registered land, or a registered 
charge, to compel the appearance and bind the interests of 
parties who have registered estates or rights in such land or 
chaige, or have entcrod up notices, cautions, or inhibitions 
against the same \ and pro%*idee (a 95) for the rectification 
of tho register when such rectification is requirod in con¬ 
sequence of any court of competent jurisdiction having 
deddod that any person is ontitlod to any estate, right, or 
interest in or to any registered land or chaige: but it con- 

4 

tdns no provision for the rcmoviti of registered land from 
the register 

The Act then, as regards Auud (a -98, €t seg.) provides that, 
subject to the provisions therein contained with respect to 
roistered dispositions for valuable consideration, any dis¬ 
position of land 01 * of a chaigo on land, which if unregistered 
would be fiaudulont and void, shall, notwithstanding re^s- 
txation, be fraudulent and void in lihg manner; and it 
declares the imudulont suppression of doeoments or facts, 
and other fraudulent acts therein referred to, and the 
middng of false dedarations and davits,, to be mis- 
demeanoun, punishable hy fine and imprisonment; but 
without pr^udice to tiie dvil remedy of the aggrieved 
party; and with a saving of the obligation to make dis- 
eoveiy in dvil proceedings. 

V« of the Act (a 106) constitutes a new office*in 
London to be called the Office ct Li&d Begistry, the 
business of which is to be conducted by A regjstiv, sadstant 
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4 

r^fistran, and inferior 'oSoen ^ whose daries are (b be rob* Chip. xix. . 
jeot to regulations td be promulgated by the Lord Chancellor. 

The general eondu^ of tiie business .of r^iistration is to be 
under the control cf the registrar (a 108); who is em* 
powered to summon witnesses, and compel the production 
of documents, and tb.impoee a fine in case of non compliance 
(sa 109,110). 

A 

a , 

It ompow^m (s. Ill) the Lord ChaneoUor, with the advico 
god fwsifltancQ of tha regUfarar, from tuao to Ume tomake> and 
whon mode to rwomdi annul, or add to, general, rules in f ^ g”***^ 
respect of all or any of the various matters Uierein apooified, 
and any other matter or thing in reepoct of which it may 
bo expedient to make rules for the purpose of canying the 
Act into oxooution; and eudi rules are to bo of the same 
force as if enacted in the Act 


'It then (a 112) ompowon the Lord Chancellor, with the Frto d^ 
concurrence of the Commifisioners of the Trcasuiy, to make, um dwtar- 
and when made revoke, alter, or add to, rules with respect 
to the amount of fees payable undor the Act, r^ard being 
had to the following matters:—(1) In the case of the regis¬ 
tration of land, or of any transfer of land on the oceaHion of 
a sale,—^to the value of the land as determined by the 
amotmt of purchase money; and (2) in the case of the 
registration of land, or of any transfer of land not upon a 
sale,—to the value of the land, to bo ascertained in such 


manner as may be proscribed; and (3) in tiic case of r^is- 
tration of a dutfge or of any transfer of a charge—to tho * 
amount of such charge; and lays down rules which are to 


be observed with respect to the fees payable in pursuance Hods of 
Uf the Act 


It tiien (a llA df aaj.) provides that for tho purposes of BMcrfptton 
the Act, *'the court shall mean the Court of Cbancoiy or of tbo 

4 « 

the county oouit^ aooording as the one or other of Buoh 
courts may be' prescribed hj the general rules made for 
canying into effect the Act: it gives the county court, in 
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AS TO ;BEaiffnUT70K OF TITLI. 

I 

Gases where it hM jurisdiction under the Act, all the powere 
of the Co\irt of ClWoery, exerciaable either in open court or 
in chambers; it os^powers the Lord Chancellor to assign tiie 
duties vested in the Court of Chancery in relation to matters 
under the Act to lanj^ particular judge or judges of that 
court; and gives twht of appeal from any order of a judge 
of a county court to the Court of Chanceiy; and from any 
order made under t iio Act by the Court of Chancery othei** 
wise.than on appeaf from a county court, in the manner and 
wit}) the incidents in ami with which orders made by the 
Court of Cliancory on cases within the ordinary jurisdiction 
of such court may k appealed from. 


Tlio Act then (k 118) empowers the Lord ChanooUor, 
with the concurrenico of the Commiasioners of Her Hajesty's 
Treasury, to have, power l:^ general orders to create 
district registries r^r the puiposes of registmtion of land 
within tlm defined ^districts respectively, and to alter such 
districts, and to givd and make consequential directions and 
appointments; and contains (a 128, d seq.) provisions with 
reference to t^c etaff of the existing Land Registry Office to 
the new office,^^and for the possiblo ii>-re^ttiy under the Act 
of estates already registered under the Act of I8G2; it 
provides (a 127^ for the exemption of land once registered 
under the Act the operation of the Middlesex and 
other local registi^y Acts; and by a 120, which may be 
considered to 1:>e not* the least useful clause of the statute, it 
repeals the seventhv section of the Vendor and Purchaser 

A 

Act, 1B74, AS from (kte at which that Act came into 
operation, except ae^to anything duly done thereunder 
before the commencemient of the Land Tranafer Act. 


Such are the main pAoruiona of an Act which will pre* 
bably achieve a 8ucce«r greater than that adiieved its 
predecessors; but leas thw that .which would be commen* 
%urste with the ability alid labour with which it has been 
framed. 



im 


CHAPTER XX. 


Ch^ XX. 


AS TO THB POWSQ OF THS COOBT TO 8ISLI* UKDEB RBCKNT 

6TATUTB& 


1. Tlit Leases and Sales of Settled Jislaies Act. 
S. TtiS Canjirmatian of Sales Act. 

S. 77ie FurtUhn Act, 18G8. 


(1.) It remftiiM to eo&dder how far the onlinaiy relative 

rights and liabilities of vendor and purchaser aro varied or UmLammaimI 

affected 1^ the circumstanco of the salo being made under XfUtM Act 

the decree of the Court of Chancery; but before doing 8o» 

it will bo convenient to notice here scvoral modem statutes^ 

by which the jurisdiction of the Court to order a sale of 

real estate has been greatly enlaigcd. 


By the 11th section of Uio " Leases and Sales of Settled 
Estates Act (a), the Court is empowered, so far as relates ^ Mtued 
to estates in Englandi if it shall deem it propor and con- ^ 
siRtent with a duo regard for the interests of all parties * 
entitled under tho settlement, and subject to the provisions 
and Testrictiona in the Act contained, finm time to time to 
authorize a sale of the whole or any parts of any settled 
ostatoa, or of any timber (not being ornamental timber) 
growing thereon.'* Where the land is sold for building 
piuposes, a feo-farm root may be reserved as the conaidora* • 
tion (b); and mineralA may bo excepted and the right of 
working them may be reserved, the purchaser of tho land toiaeniB; 
being liable to enter into any covenant, or to submit to any 

(«) IS a so YkL a 110 1 Md •« a 77| ud S7 A 81 Vloi a 4a 
tbs Aamdirat Acti, 81 a 88 yki, {() Seoi 1% 
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WbMtift 
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ooUto” wiUii^ 
Um Act 


restrietions the Co^ may deem advisable (c). It 
has been held that a sale of minerals apart from tho siufrtco 
ma^ bo made under these 'sections (<Q; in suoh a case 
a rentkohazgo may, it seems^ be reservod in respect of tho 
sur&cc from time to time damaged by the workings (s). 

I 

Tie Court may, on any sale under tho Act, direct that 
any part of the settled estates shall be laid out for streets, 
roads, paths, squares, ^gardens, sewers, &c., either to be 

and may direct that the 
paito so Imd out shall remain vested in the trustees of tho 
settlement, or be conveyed to other trustees for securing the 
continued appropriation thereof (/). Unless tho loads ire 
beneficial to tho property in its CEisting 
is an intention of immediately using i 
poses, the Court will not make any order under this 
section (p); nor will it sanction the sale of paii of the 
estate in oixler that the proceeds may bo applied in laying 
out roa^ls over other portions, and in thus rondoring them 
available for building purposes (k); but it will authorhso 
building Icasus on tho terms of the lessees making the 
roads (i). 


condition, or thoiD 
for building pur«^ 


dedicated to the public or not; 


For the purposes of the Act, Uie word ** settlomont 
signifies any Act of Parliament, deed, &o., will, or other 
instrument, or any uinuber of sucH instruments, undm^ 
which any heroditaiuents of whatever tenure, or any estates 
or interests therein, stand limited to, or in trust for, any 


(e) S«A IS. 

(rf) Re law, 7 J«. N. 8.511; Re 
MaiHa, S Oiff, 1S6. Until ibo 35 R 
$S Vi0t» a lOS (vide tbia ounld 
not be cAectod nmlw ea ordinecy 
pover of Hie. 

(e) JU MUwar^i SMat$,L.K S Idq. 

24S. 

(/) Bdci 14 1 end eee eeet 15 
buw tbv tmrtpiiaoa le to be 
execotod 

(ff) S$ MwrU$ 8mM SaMm, S E. 
REIH 


(Sr Rf CkwmM SaUUd Salaita, SS 
Bcst. 555; Re M^i SaUiad gatataa, 
uUataprd, 

(t) Re CRdstSera’ Satdad Sdalaa, 
M And ae to the power of 

tbe Govt to Mtboriae beeee of eettted 
vtot ea ne eeoWp 3^)0; and eecto. 
3-5 of the n R as Vtei o. 77. A lesM 
gnntedndor tbeAstaeod not now 
be eetUed ta Chsobm | eee 37 R 3S 
ykk a 45^ a 11 aad fo oiiei nnder 
tlMW piceUaaa see SCWEsn, 333, 4 
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♦ % 

persoDB, hj w$,j <i suce^on, izuladiag tay «udx inBtru- 
montfl affecting tbe estates of any one or more of such ■ 
persons excloA^ely; and the term ‘^settled estatea” is 
defined as * all hereditaments of any tennre, and all estates 

« 9 

or interests in any aaeb faeieditamenta, which are the sohject 

of a Bottlement” (i): and in determining what are settled 

estates ” within the^Acti the Courts under a later amctment, . 

is to be governed by the state of £scts, and by the trusts or * 

limitations of the settlement, at the time of the said settle* 

ment taking effect (I). Where an estate was devised to A. 

for life, with remmndor to A/s children equally at twenty- 

one, and some of the children had attidned twenty-two (two 

of them having resettled their shares), and the othera were 

still In&nis, it was hold, after the deatii of A, that this was 

* 

a settled estate within the meaning of the Act; and, on the 
pa^es absolutely entitled joining in the petition, a sale was 
dirootcd (m); and it was also held that a clause of survivor¬ 
ship and accruer contained in the will was a limitation *‘by 
way of succession” (n); but this was considered doubtful 
by the Lords Justices in a previous case (o). The fact of 
the settlement containing a trust for sdo, and of the trusts 
being declared merely of the sale proceeds, does not prevent 
the estate being considered as settled” within the moaning 
of the Act (j)). 

An order for the sale of a settled estate may be obtained 

* ^ bow obtdned 

aoU bj whom. 

<i) 8 m Mct. 1: md Me n ft Dtmtin'i WUt. 5 Jw X. a 1878. 
c. 77, s 1, whkh extendi the (m) fte StUlei E$Ma 

meADlng ol the weed '^lettieiDent'' 
end**eutUedeitetei’'ioeetofaulQde (a) /hid. 

aetetui oe tnteeeeti fai nmiader or (o) Si BurdiiCi Will, 5 /v, K. 8 . 
revendon notdiapcsedcIbyUieeettle* 1878 ; bat lee JU L. B. 1 Cb. 
inent, e&d reverfina to s eettlor, or Ap. 283 ; end sue end Be 

tteMe o diaa to the hdr of e teMetor. SkepMwdi Sdtied B. 8 Bq. 

(C See 37 ft $8 Viet. e. sa *• 8. 071, in i^ilch caee the fact ef the 

And we^ betoe the A n ea dment Act, Mtote not Imna Undted hf mj el 
Si Swe«l 8 Olff. neoealoB appeen to have been over-' 

080 ; 8 Jv/lf, a 1170* where the loekeiL 

ftSto d faote editing at the date of (p) See Ac Onmc, 10 Jor. y. a 
the Mttieauat «aa eouldMed to be 1088; Aafta L. B. 

^ ted. See to^ iEi BMe’i Sfttfd I Bq. 418 ; CWTai v. dtUS, Z*. B, 3 
SikUa, n W. a 730. Bat eee Be Kq. 208. 
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Chip, XX upon the ^^lieetiGn hy petition of anj peieon ontitled to 

_tiio poeeostion or to the receipt of tho rente and profits for 

a term of yean detenoinablo on hie doatb» or for an estate 
for life (which has been held to include an estate durtmte 
viilmtaic or any greater estate («*): hut whoro there is 
a tenmit in t^ under 4he eetUCmcnt in eidstonee and of 
full agOi such tenant in t^, or if there is more than one, 
tlicn the first of such tenants in tail, and all persons in 
e^dstenee having any beneficial estate or interest under the 
Bottlcmcnt prior to such tenant in toil, and all tnisteoa 
having any estate or interest on behalf of any unborn 
child prior to the estate of sucli tenant in tail, mnxt^ subject 
to tho qualitication mentioned below, either concur in, or 
consent to, the application: and, in every other case, thoi*o 
must, as a general rule, be ei^er the concurrence or consent 
of all persons in existenco having any benoficud estate er 
interest under the settlement, and of all trustees having 
any estate or interest on behalf of any unborn child (s). 
Tho Court may, however, dispense witii such concurrence 
or consent; in which case the oixler, unless made under tlic 
ostended powers of the 37 & 38 Viet-c. 88, which wo shall 
presently notice, will be made without prejudice to tho 
rights and interests of non-consentiDg parties (0; and 
notice of any application under the Act is to be served on 
all trustees who arc seised or possessed of any estate in 
trust for any person whose consent or concurrence to or in 
tho application is required by tho Act> and on any other 
parties who, in the opinion of the Court, ought to be so 
served, unless the Oourt shall ^hinV fit to dispense with 
such notice (u). It has been held under these sections, tliat 
although imstees, without any power of sale, can 'only 
cemsent on behalf of unborn childreo, yet if they have 
sudi a power, and concur in the application, thoir cestuts 
gue trust will be bound («); so also if th^ are competent 

(f) WMuu j. W'inkm, h. W. n. {t) Bset 1& 

IM ; «h«n, aawivw,,tbt pwte (•) Ewi. tS, 

" UM Is uniiiiiilwidniil (s) <j^T. tt.&bST. SCI ; 

(r) tai 19. Iti IS W. X Sa 

M BsPt. la 
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to receive and give a valid^dlschaKge for tiie porehBae- 
money (y). As a general rule, howeverj all the parties 
beneficially interested—including, it bas been- bold, even 
persons daiming under the trusts of a term for raising 
portions (s)—must concur in the application (a )} and sboidd 
any of them, except perhaps from mere caprice, refuse to do' 
so, no order will be made (&); but the Court, it seems, has 
no power to appoint a guardian to consent on behalf of a 
person of unsound mind, not so found by inquisition (c). 

The Court, however, has under the principal Act dispensed 
with the concurroneo of a lunatic, not found so by inquisition, 
where ho bad a present right to a defijiito annual chaigo out 
of tho ostato (d); so, also, with the concuiTonce of a niarriod 
woman, whose interest was ruiooto and protected by 
trustees (c). In one case, where theic was no tenant in 
tail in existence of full age, and there were numerous 
[iccunlary legatees, an order was made subject to, and so as 
not to atfoct, theii* rights and interests under tlie will (/). 
Ah a general rule, a copy of tho petition, and not merely a 
notice of the intended application, is sci*vod on all paiiics 
whoso consent or concumuiGc is roi^uii'od, without tAbrng 
tiio dirootioua of the Court upon the subject (<;)• 


The power of the Court to diq)ensc with tho eoncun'once 
or consent of paiiics iutercsted, and to proceed in their 
absence, has boon enlaigcd by tho 37 & 38 Viet c, 33, 
which provides that where under tiic principal Act, tho 
concurrence or consent of m^y person in or to miy futuro 


(jf) y. SamkJtn^ 4 jQr4 K. 9. 
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Ohvp. EX RppUofttioD is required and AmH not have 'been obtained, 

_!_ notioe is to be given to bim in sueh inahner as the Court 

shall direct, requiring him to notify within a time to be 
specified in Hhe notice whether he aasents to or dissents 
from the application^ submitsidfl i^hts and interests to 
be dealt with by (he Court; and if he &il to do so, he is to 
be deemod to have ihade such submission (h). Under this 
provision the Court 1^ directed notice of an intefided 
application to be served on a porsOh of unsound mind, not 
so found by inquisition (i). And an order under the pri^ 
dpal Act may now be made, notwithstanding that tho 
concurrence or consent of any person whoso ooncurrenco or 
consent is required has not been obtained . ot has been 
refused: but the Court in dealing with tha applioatibn is 
to have regard to the number of the partiee*who concur in 
or consent to it^ and who dissent from it^ or submit their 
rights and interests to be dealt with by the Court (k). 


Mod* td 
uad«r tho 


In simple cases, the mode of prooeoding under the Acts is 
shortly u follows:—^Ailer the petition has been presented, 
tho direction of tho Judge is obt^ed, esc por^An chambers, 
as to what noticeeof the application are to be advertised ({)• 
Especial care must be taken in framing tiie advertisement 
(which is not, as in other oasesr settied hy the chief clerk) 
that the heading of the notice coiresponds exactly witii the 
title of the petition, setting out tiie* name^ address, and 
description of tho petitioner, and a place of service as 
required by the General Orders (m). A trifling irregularity 
has in one or two eases been overlooked (n); but, as a 
general rule, if there has been any want of strict coknplianco 
with tho Q^eral Orders, the notioes must be reissued (o). 


WSeell IN. E. SSI. 
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So also if, after advertUemeni^ tiiie petition is amended hy 
the intioduction of neW beta, or fresh partial bo as tO" bo» 
in Bul^tance, a different application (p). The j>etiticm is 
Hot to be Bet down for beanng tmtil after thd expiration of 
three weeks from the publication of the last of the ad^ef- 
tiBoments ( 9 ); and tins rule is most strin^ntijr obsenrod (r). 
Any motion for leave to be heard on the petition should be 
made ae paiief within seven dear days after tiie publication 
o^'^e advertiaement which may bo last inserted in the 
newspaper, hut not later, except by special leave of the 
Court; and the order made on the motion is to be eorved 
on tho petitioner within four days after the making there* 
of(s> " 


On the hearing of tho petition, tiio Court roquii^s satis** 
factory proof as to there having been no previous applica¬ 
tion to Parliament which has been r 6 jcctc<l or reported 
against (Q; and also an U> the parties intercBtcd in the 
estate whose consent is necesaary under the Act, and the 
circumstances which render tho proposed sale proper and 
expedient Occssiondly, the petition is adjourned into 
chambers for further examination of tlic ovidonco; but, as 
a gonozil rule, the order is made in Court at the hearing. 
Notice of the order must be ondozsed on the Bottlement, or 
otborwiao recorded as the Court directs (x ); and the order 
must itself specify the document or documents on which 
the notice is to be endorsed (y). Tho proceedings on a sale 
under the order are tho same as under a decree in a suit (s). 

4 

All money received on any sale effected under the autho¬ 
rity of tiie Act may, if the Court shall think fit, bo pmd to 
any trusteea of whom st shall approve, or into Court to the 

4 

' (f) J?# Bunkvf, 11 if. &e7» 'Mtrry^ Seized Sdakt, 11W. E. 606. 
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credit of the applicant in ^e matter of the Act; and, in 
cither caae, is to be applied in the purchase or redemption 
of the land-tax, or ^e disohai^ or redemption of any * 
incumbrance affecting the hereditamente in respect of whidi 
such money was pud, or affecting any other hereditamente, 
Aulgect to the sune uses or trusts; or in the purchase of 
other hereditaments to be aetUed in the same manner as 
the heroditaments, in respect of which the money was 
paid; or in the payment to any person becoming absolutely 
entitled (“); and it would eoem that in a proper case the 
Conti will sanction tho money being applied in the erection 
of new btuldings on the sotUed property (b); but not, it would 
seem, in reinstating buildings which havo boon destroyed, 
or in repairs or permanent improToments not involving tho 
erection of now buildings (c). Until the money can be 
applied to any one of such purposes, it is to be invested in 
Exchequer Bills or Consols, the interest and dividends of 
which are to bo paid to tho person who would liave been 
entitled to the rents and pro&ts of the land, if tho money * 
had been invested in tho purchase of land (d)» Trustees, 
to whom tho money is ordered to be paid,%iay apply it 
as directed by tho Act, wiUiout the nocenity of any appli¬ 
cation to the Court (e). And if there are no existing 
trustees, the Court will, it fieems, appoint new trustees for 
the purposes of tho Act (/). In one case where lands 
which were settled for Uie separate use of a married woman 
for her life without power of anticipation, and alter her 
death upon trust for sale, were sold daring her lifetime 
under the Act, the proceeds of sale were o^red to be paid 
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L, 9 CIl Apl^ eSl; loHowteg tkc 
uslogoiu provktoDi ia the L C. 0. 
ActySMcta 16,i.e9,fiipre,p.Ui$ 
iadiM Z>pal«T. lOCh. 

(o) nraSi V. kM 9wpnL 

(S) B«t as, lad M* Jb 
• ZSafw, B. 14 Sq. 9, vh« hard 
Roaillj, M. &, erramUBg Jb CWi 
MUd BtMm, L. B. II Sq. II, Md 


tbst tb» Oovi liBB AO power to dSreot 
•a iMria tsreitttetit of ibe mIo 
{a mj ol tb* other fundi 
MuuilUiB in vbioh oMh ooder tho 
eobtref of tSo Coon BBp bo taveeted. 
Bnt MO Bi ISorokr j SetHcd 
L. B. 14 Sq. t1, wbw) y..C. tfiUu 
rofoiod to follow hard BoniUj's 

(0) Booi H 

if) M$ Smm B«m'i MltdMrlaia, 
19W«B.41i 



POWEB OP OOUBT TO SELL UVDSB BEOZKT BTATUTBS. 


1179 


to ihe trustees of the Bettiem^t» to be. held upon the tmets 


thereby declared of purchase^mcmay (g) t and, m another 
case, the Courts on the petition of the tenant for life, with 
the consent of the remraderman, ordered part tho money 
to be invested on mortgage secnrity, although not strictly 
an invostmeat aatboriaed by the Act (A). 


e«a.i. 


When, as is usually the case, tho estate of a tenant for 
life is without impeachment of waste, tho Court might 
advantageously be more particular than it commonly is, in 
inqumng what will be the effect of the sale and reinvest¬ 
ment upon the relative rights of tenant for life and remain- 
dormen. A sale a settled cetate without timber or 
minerals, and a subsequent purchase of a mineral or timber 
estate, may obviously be a source of great and improper 
benefit to the tenant for life. 


Tho Act extends to settiomenta made before it came into The Act u 
operation (i); and the Court may oxerdso tho powers con- **^**^®^’^* 
ferred upon it repeatedly in respect of the same property, 
notwitiistsndifig that the settlement contuns similar 
powers (it): but the Act has no operation where its inter¬ 
ference is either expressly, or by implication, negatived by 
tho settlement (f). The Court has fuD jurisdiction as to 
costs, which may be 

are the subject of the application, or upon any other heredi¬ 
taments held under similar limitations, and may be ordered 
to be raised and paid by sale or mortgage, or out of rents 
and profits. 


charged upon the horeditaments which 


A sale, purporting to be in pursuance of the Act, is not to FnnhaMr 
be invalidated, after completion, on tho ground that Uie 
Court was not authorized to make it; but it has no offcct 
as against any person whoso consent or conciiiioucc was 
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nQCoesaiy, .and has not boon obtained (m); tmless, it » 
-. . -'— ' eoboeivod, the Court has dispensed with sueh consent or 
concurrence under the proviuons of the recent statute (»). 
Subject to this qualification, it would seem that a purchaser, 
haring obtained his conreyance, has an unimpeachable title, 
notwithstanding formal iiregularitiea, or an excess in the 
excTciso of the jurisdiction (o): but section does 
not preclude him from iwsing the objection tiiat the 
Court, in making the order, is exceeding its etatutoiy 
- powers (p). 


I’Vom the short sketch given above cf tiie mode of pro¬ 
cedure under the Act, it will be obvious that, even in a 
simple case, it is not always an easy matter to obtain an 
order for the sole of a settled eetate: but the diffi c ulti cB and 
expense are greatly increased where, as must nearly always 
happen, some of the parties interested, whose concuirence or 
consent is necoesaiy, aro under disability. In the case of 
infanta, lunatics, and bankmpta or insolvents, the powers 
conferred by the Act, and tiie ^plications under it, and the 
requisite consents, may be exorcised, made, or given by their 
guardians, committees, or asugnees, as the ease may be: but 
in the case of an infant, or lunatic tenant, in t^, no snch 
application is to be made, or consent given, by any guardian 
or ocanmittee, without the q>ecial direction trf the Court (g). 
It has been held, contauy to what was the previous 
established practice (r), that a testamentary guardian of an 
infant is not a guwdian within the meaning of this sec¬ 
tion (s); nor is the infant’s fiather, although he has no 
adverse interest (0; so that in every such case a guardian 
must he specially appointed by the Court Li order to 
obtain such appointment a summons must be taken out e* 
parte at the chambers of the judge to whom the application 


{•) 17 A Vick c,tZ;^DA9idi 
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hsa been, or is intended to be, nmda (ii*); and the Court, b 7 
ite regulations (a) (which, though not ab 6 olatel 7 binding as 
orders, are seldom dispensed wi& ), requiree y 6 r 7 strict 
evidence as to the age and drcumstances of the infant, luxd 
the nature of the proposed appUcatioa If tho infant is a 
tanimt in taU, the*guardian, when appointed, must, on a 
sununons taken out for tho puzposo and supported b 7 
evidence that the proposed application is under the circum* 
stances a proper one, and for the .benefit of the infant, obtain 
the sanction of the Court before bo *can mako or consent to 
tho application (s), and this r^tlaiion applies equall 7 to 
the committee of a lunatic tenant in tail *Where the appli* 
cation to the Court is made on behalf of the infant, the 
appointment of a guardian should precede, but where a 
consent onl 7 is needed, ma 7 either precede or follow, the 
presentation of tbo petition (a). In a recent ease, whore a 
person, whoso consent was necessary, was a lunati<^ it was 
hold that this consent could not be givoU b 7 tho committee 
without the sanction of the jurisdiction in lunac 7 (b). The 
Act, it will bo observed, does not expre 8 al 7 provide for the 
case of a person of unsound mmd not so found b 7 inquisU 
rion: but it has been rec 6 ntl 7 held that onl 7 a committee 
dul 7 appointed can give the requisite consent, and that tho 
Oouit has no power to appoint a guardian for the pur* 
poeo (c). A married woman, whether of full age or an 
in&nt, is competent to make, or consent to, any application 
under tho Act (d); but she must bo fiiat separately 
examined, cither by the Court, or by some solicitor duly 
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appointed for tlie ptirpoee, as to her knowledge of, and free 
consent to, the application (a); and the existence in the 
settlement of a clatise resiraiiiiDg anticipation is not to 
present an exercise of the powers confer^ hy the Act, or 
to work a forfoitoie (/)• A married woman pdiHoning 
should he examined before any judicial atep is taken: but 
if she is merely a conaeniing parfy, she may be examined at 
any time after the petition is presented but before it is 
heard (g). In one case, where her interest was remote, and 
sufficiently represented by trustees, her separate examina* 
tion was dispensed with (k). 


Tho provisions of this Act have been largely resorted to, 
and have proved extremely beneficial in numerous cases 
where, from the want of an adequate trust or power in tho 
settlement, the opportunity of effecting an advantageous 
sale would otherwise have been, perhaps irretrievably, lost; 
but their practical utility has been greatly impidred by tho 
stringent statutory requirements as to notices, consents, Ac., 
and by tho cumbrous machinery which has been provided 
for the cxerciso of the jurisdiction. The interests of beno- 
fidaries, and considerations of public oonvenience, alike 
demand that a settled estate should be readily susceptible of 
alieiiation, whenever, under altered drcumstances, or for 
any other cause, its immediate convenion into money is 
more advantageous to the ceduis gus trust than its retention 
1 A specie. The prindple of the statute has already been 
usefully extended by the Partition Act, 1868 (i), under 
which, wherever a bill for partition will lie, a sale may be 
expeditiously, and at a trifling expense, effected, notwith-* 
standing the dissent of some of the parties interested; and 
* tiiere seems to be no sufficient reasem why there should not 
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be a eimilar extenflion in cases not fit snlgects for a paiti> 
tion suit, hy remoTing some of the restrictions and formalin 
ties which are always a serioufl obstacle, and frequently an 
insuperaUe bar to the statntory remedy. Such an eztonsioQ 
has been partially prorided hy the 87 & 38 Viet, a S3. 


(2.) Confirmation of Solos Act, 

By the Confirmation of Sales Act (i), after giving retro¬ 
spective validity to ealee by trastees of land, with an excep¬ 
tion of minerals, though not expressly authorised by the 
tonoB of the trust or power under which tiie sale was made, 
it is enacted that'' every trustee and other person now or 
hereafter to become authoriaod to diqK^ee of land by way of 
sale, oxchonge, partition, or enfranchisement may, unices 
forbidden by the instrument creating the trust or power, so 
dispose of sudi land with an exception or reservation of any 
minerals, and with or wiUiout rights and powers of or inci¬ 
dental to the working, getting, or carrying away of such 
ininoralfl; or may (unless forbidden as aforesaid), dispose of, 
by way of sale, exchange, or partition, the minerals with or 
without such rights or powers separately from the residoe 
of the land; and, in either case, without prejudice to any 
future exercise of the authority with respect to the excepted 
minerals, or (as the case may bo), the undisposed land (1)!' 
Before, however, any such dispoeition is made, the sanction 
of the Court of Chancery must be obtained on petition in a 
summary ymy ; but when once obtmncd, nO farther applica¬ 
tion is necessaiy for its future exercise (m). 


This short Act was rendered necessary by the decision in 
Buckley v. HowU (n), which threw consideraUe doubt on 
the validity of sales by thistees, under the common power, 
of the sur&oe apart from the minerals. In that case the 
property was devised to trustees for a term upon trusts for 
payment of debts, be, and subject thereto to A. for life, 
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without impeachment of wast^ witii limitntiims orer in 
. strict settlement; and after pving to any person in poases- 
sion power to demise all or any of the mines^ whether 
' opened or not, the will empowered the trustees at the 
request of A. during his life abeolutely to make sale of 
ail or any part df the devised etftate. The trustees having 
contracted to soil tho surface, with a reservation of the 
minerals, the purchaser objected that this was not a valid 
exercise of the power, and Lord Romilly,* <m the authority 
of Oholmondeley v. Paxton (o)^,h6ld that the objection was 
a good one. The •principle of this decision was, that the 
power ought not to be so exerdaed as to give the tenant for 
lift more out of the property subject to the power than he 
would havo had if the power had not been exercised; and 
that this would bo the case if the purohase-money for the 
surftce of the settled estate were re*investod in land with 
valuable minerals under it, inasmnch as the tenant, being 
.unimpeachable for waste, might thus obt^ tho minerals 
out of the two estates; and it was stated that the remain* 
dermen would have no equity to restrain the tenant for lift 
from working the mines under the purchased estate (p). 
The grounds of this decision do not seem satis&ctory. The 
risk of litigation and of giving an undue advantage to a 
tenant for lift may bo a sufRcient reason why, as a inattor of 
discretion, a tnistoo ought not so to' exerdse his power, but 
ought not to invalidate the czerdso of the power as rospocte 
a purchaser; nor does the same reasoning apply whoro 
there is a trust for sale of the whole or any part of tho 
land. The Act, however, it will bo observed, draws no 
distinction between the two cases. 


Cuet 

snoSo of |«o* 


Tt wciild scorn, from tho language of the Act, as if it was 
intended to apply only to the caM of express trustees; but 
in an unreported case, where a mortgagor had.died, leaving 
an infant heir, and an immediate sale of the minerala apart 
from tho surface was proved to be very advantageous^ iho 
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mortgagod, having a power of sale, waa held to be a truatee 
within the meiming of the Act, and the sale waa sanctioned 
by the Oonrt (g); and this decimcm has been followed in 
later caves (r). All parties who are beneficially interested 
should be served with notice of any application under the 
Act (s): but in one case it was hold that a petition by 
trustees, who had a power of sale with the consent of the 
tenant for life, need not be served on the persons ontitl^ in 
remainder (t); and an order will be made in genoral tenns, 
without reference to any particular sale (u). The necessity 
of applying to the Court is, in the case of all well-drawn 
settlements, sinee the pfwming of the Act, avoided by the 
insertion of a power to sell the minerals apart fium the 
surface, or vice veredl wherever mioorala are known, or are 
supposed, to exist (z). 


(3.) Ad, 1808. 

By the Partition Act, 1868 (y), in a fttUi for partition 
where, if the Act had not been passed, a decree for partition 
might have been made; then, if it appears to the Court that 
by reason of the nature of the property to which the suit 
relates, or of the num'jer of the parties interested, or pre* 
sutuptively interested, therein, or of the absence or disability 
of some of those parties, or of any other circumstance, a sale 
of the property, and a distribution of the proceeds would be 
ijiaro boneficial for tho parties interested than a division of 
Uio property between or among them, the Court may, if it 
iltiuka fit, on the request of any of the parties interested, 
and notwitiistanding the dissent or disability of any otiiers 
, of Uicm, direct a sale of the property accordingly, and give 


(f) Xe S, U9rtcaffe, Y.«C 

M., 27 F«U, IdSS. 

(i) JU Moriffugt 

Xttau, UK nEt[:ui ju imi*- 
ttm'i Mortffifftd Siiaim, L. & 18 Sq. 
08 K 

(I) Aih«tfA,n W. & ii 11N. B. 
IXaiultMAiMMKf Wm^UKU 
15.1. 408, 


(0L.B.lOEq.S81. 

(k) Jtc Wiawif'i TnuiM, 1 N. B. 

400, v.-a W. 

8oo Lewio, 6th 833, n. | Dat. 
CoBv. toL lil, pp. 477, B97, tn 
tad voL It., pp. 80,81, whv « fona to 

• 

(l) 81 418 Vtot a 40. 




SMtIoli 8. 
Pttiittoa 

A 6 t,m 8 . 



1186 


FOWEB OF COUBT TO SELL ITKDEB BSCBNT SUT0TB8. 


Chifk XX. all necaesary or proper oooaequentaal diroctiona (#)and " if 

_ (he party parties interested, indiyidoally or collectiyely, 

to the extent of one moiety or apwards in tiie prc^^y to 
which the suit relates, request t£e Court to direct a sale of 
the property and a distribution of the proceeds, instead of a 
diyision of the pibperty betweu or among them, the Court 
AaU, unless it sees good reason to the contrary, direct a sale 
of the property accordingly (a) f and ^if any party in* 
terested in the property to which the suit relates, requests 
the Court to direct a sale of the property, and a distribution 
of the proceeds, instead of a divisiem of the property be¬ 
tween or among the parties interested, the Court may, if it 
ihiplci fit, uniftM the other parties interested in the property, 
or some of them, undertake to purchsse tile share of the 
party requiting a sale, direct a sale of the property, and 
give all necessary or proper consequential directions; and in 
case of such undertaking being given, the Court may order 
a valuation of the share of the party requesting a sale in 
Buch manner as the Court thinks fit (6) ” 


Mode of pro* 
oodon ondor 
the Act 


On any sale under the Act, any of the parties intoreeted 
may be authozised to bid (o), and the provirions of the 90th 
section of the Trustee Act, 1850 (d), and of sections 23 to 
25 of the Leases and Salee of Settled Estates Act as to the 
application o£ the proceeds of sale (s), are extended to the 
case of a sale effected under the authority of this Act (/). 
In an ordinary partition suit, it is essential that all pereons 
l^;ally interested should be parties, before a decree or order 
for partition can be obtained (g ); but the Act provides that 
such a suit may be maintainfxl against one or more of the 


(f) Sset 8 ; which li rctn^McUvs, 
Aod ^pUcc to ft coit IsiUtQtod he f co 
tbeAca 

ISS ; but tho Oowt oMiaot nd«rthli 
■eoUoa dinoi s cilo U * csit, wlun % 
dooTM (ot poHMoB thoogh set Mtod 
0% wtittsdoS^hw thoiiiMfugof tho 

iVlw fn/or, L. B. le tq. 
895: sSA L. & 10 Ch. Ap. 455. 

(o) BMi 4; Ihte nctiw k 


tin { M Pmhmion % Aonwt, L. B. 
5 Oh. Ap. 556, fVH P* 1105. 
( 6 ) 8 «Aa 
(<) Swt a 

(A /4,mW dotiMiagsn^penoBi 
tohotwftiw. 

(/} 8wii. 7 lad A 
(ri Bn SHOB, 57A 
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persons interested withobt service upon the others; who OhqsZZ. 
must, howerer, be stfved with notice of the decree or order ... 
on the hfti^Tnng (A). The jarisdiction conferred hj the Act 
may be exercised hj Conn^ CouiiSi where the propertjr 
to which the suit relates does not exceed five hundred 
pounds (i). 

Before this Act was passed, an order for sale could onlj Eaw 
be obtained in a paitiUon suit, where anjr of the parties 
interested were io&nts, hj the drouitous process of first 
obtaixiing a dedsration that their costs of suit were pro- 
perl 7 chargeable on their shares; and ^e Court, on 
satisfied that a sale would be fev the benefit of the infimts, 
would then nuhke an order for the sale of the entirety, 
instead of a partition (k ); and where the plaintiff requesting 
the sale is an infant, it seems to be still necessazy to go 
through the form of having his costs of suit declared a 
charge on his share of the estate (2). But the Court can 
direct a sale at the request of a married woman, not 
entiUod to her separate use (m). It has boen held that the 
next friend of a person of unsound mind, not so found by 
inquisition, cannot on his behalf file a bill for the partition 
of his real estate (n). 

It will be obeerved that by an apparent oversight, the Aei only 
Act applies only vbeve there is a 'euU tor partitioD. so that, SST u• nii 
as a matter'of form, it is still necessary that the bill shonld 
pray for a partition, and in the altcmative for a sale under 
tile Act (o). 



The onus of showing that a sale ought not to be directed CMMonder 

fehd AOte 


(i) Ssot S; sM riSi itt! 
CMM tbwo dMd. 

(«*) 8 Mi 11 

(S) rStfehray v. ,M0*, 1 N. B. 
SS7 ; noKiv. fMTwr, SS Bmy. Mi 
IMM, I H. a IL 83 s 
wbloh m% br focn of ovte. 

0) Awm t* Ife IL II Bq. 

171; Toin^ t. A. 171; ud 


Me Avm ▼. Ij. B. ISBq. 187. 

(«) ITig^ Y. Dortcu, L. & 18 Sq. 
881 

(•) Y. BoMmor, L. B. I 

Oh. Ap. 171 

<o)fw?Y. rose, L. a n Sq. mj 

B^nmdr, MoOtmd^ la B. IlSq. <06^ 
ftDd Wdf omW; wMm y. Mw^m, 
11 Eq. SQZ. 
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4 

ZX is by the Act thron upon the p^es who oppose it (p ); 
and where the owners of at least a mpiety of the estate 
desire a sale, the Court must order it, unless some good 
reason is shown to ^e contrary, or unless the persons 
objecting to a sale offer .to purchase the shares of the parties 
desiring it; in wbidh cose the Court has a discretioD to 
authoriso them to do so (q). Where a partition of pari of 
the property and a sale of the rest is desired, this may be 
obtame4 in the same suit (r): but where one part-owner 
desires a sale and others a partition, the Court cannot order 
a sale of his share to his co-owners at a valuation, and then 
direct a partition (s). It has been held that' the Court has 
discretion to direct an immediate sale where all persons in 
enistCDce who are interested in the estate are before tbe 
Court, and the title is proved at the hearing (i); so also, in 
the absence of parties interested, who are shown to be out 
of the jurisdiction; but if there is any uncertainty as to 
whether they are out of thh jurisdiction or not, an inquiry 
will, in the first instance, bo directed (u). The Court will 
not allow a decree for sale to be acted on in the absenco of 
parties interested who are out of the jurisdiction, until 
notice of it has been served, or at any nte advertised (x). 

Where by tho decree a sale was directed if on inquiry it 
was found that a sale would be moro beneficial than a 
partition, and that all the parties intcrestecl were before tho 
Court, and tiie sale took place before the Chief Clerk had 
made his certificate, it was held that the purchaser who 
objected to tbe title on this ground, was entitled to be 
discharged from his contract (y). It ia well settled that a 

(f) 8m Ljff T. L. B. 7 Eq. M Im % Oo^iUou, L. B. SO Sq. 
Its, wbare the bterwfe* we equll/ SO. 

ead jei » aele vee directed. («) BUrtr ?» L. IL S Bq. 

({) liOfd C., in SS7. 

FMterteji T. Barme*, L. B. 0 OK. Ap. («) v« Bmph, le IL $ Eq. 
OSS, 094 ISO } Smrf U IL10 Sq. 

it) EmOwA t. O tada Srf, L. B» 0 Bq. liS; IteS t« Wetti, le IL 11 Bq. 
It7. i\$. 

(I) WifiiM ▼. (hmm, L B. 10 % & 10 Oh. 

Ch.Ap.804 i^lM. 
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Bale may be directed tli^^4dree» eondiUoaaUy o& the Ch^ X2L 
inquiries being flatiB0iotc^7 asfnrered (a),; and tbie is tbe ^ 
oidinary practice, e^ where further consideration ia 
leBerved aa to (he application of the sale moneya 

Freyicnialy to this Act, tho ordinary rule as to coste in 
a petition suit was that none were given on either aide up 
to the hearing, and that the eubeeqaent coeta were borne by 
ihe parties according to their Interests (a): but under the 
Act a diflcretionaiy power as to costs up to tho hearing is 
given to the Court (&)« It was at first held that this pro* 
vision did not alter the old rule (c); but,‘in later cases, it 
has heen decided tiiat where the parties are entitled in 
equal shares, and a sale is for their common advantage, the 
costs will be paid out of tho estate (d). So, where the . 
parties are ontitlcd in unequal shares, the costs of the suit 
up to the hearing as woU as the subsequent costs will, in 
the absence of spedsl circumstsnees, be thrown on tirem 
in proportion to their mtoreata (s). 

a 

We may here refer to the power of the Court to direct a 
Bale of lands doUverod in execution to a judgment creditor 
under the 27 & 28 Yict. c 112 (/); and to the provisions 
of the 15 & 16 Viet a 86, a 48 (p), xmder which the Court 
may now direct a sale iTiatAnd of a foreclosure. 

(s) Ih *; 4Dd for form ol oc^ lOS, wh«t« Um plainUffB owned one- 

Ifarpef ▼. Bird, W. K. 1S7S, p. SI* htU, Um defeadeate m-ferorth, end 

(a) See Setoo, S78. the periiee earre d with the decree the 

(i) Sort 10. remehun^ oae^fboth ol the eiUte. 

(o) iMdctf T. Raha*,B. 6 Eq. («) t. /eUio*, L. B. 11 

208. Sq. 9a 

(d) Oi8oni Y. OAon, L. B. 8 (/) Aj to wU pp 478« 

338 i MilUr r. MmrkU, Ii. B. 7 Bq. (p) Ved< Ch. XZI 
1 1 8m[t$oh T. JUkiuef L. Bi 18 Eq. 



1190 


Ch^XXL 


CHAPTER TTT 


AS TO BAXES BT THE COUET OF CBAKOEBT OB Tns CHAK- 
CEBT DmSiOK OF THE HlOH COUBT OF JUBTIC^ 


L A$ to the time for, conduct of, and mangier of the 8(de4 

2, Ae to the righte and liabUiiiee of the higheet bidder, 
after the eaU, InU b^oie the certifeate of the result of the 
sale becomes ahediUe;—and aetothe late practice of open^ 
ing biddings, 

5. As to the purckaeer'e rights and liabilities after Hie 
certificate of ike result of the sale beoomee absolute. 

4. As to the investigation of titlsj—payment and applu 
cation of purchase^moneypossession;—and preparation 
and elution of the conveyance. 

5. As to (he purchaser's rights after comj^ion. 

» 6. As to the practice xoltere the purchaser fails to com- 
pleie. 


BeotloaL 

A«totbe ihM 
for,«fidqclc#. 
ladttttiMr m 
tbaiala. 

Sftfe hf CoBrt 
MJ Ml/ 

or 

private coa* 


(1.) Ak estate, when sold the C!oiirt, U ostiaUy sold by 
public auction; the Court will, howeyor, at once accept an 
advantageous offer actually made for the property (a); and 
if the affidavits on an application in Court are saUsfactory, 
the matter need not bo referred to cluunbeia (i). Occasion* 
ally a sale is effected by means of he^ed tenders sent into 
the Judge's chambon (c); or by auction before the Chief 
Clerk (d): but vrhere the order is for a sale by public 
auction, and an abortive attempt is made to soil in that 
way, a further order should bo obtitined before the estate 
can be sold means of sealed tendeta (s). 


(•) Bob 2>(mUy. 1^,4 lU. Sll} $61; S DeO. K. 40. ISS} sfimed 
JiMfWtf 9^ For imma Bepfe* r. Oiftonw, 6 H.L. 

fom of ordtf euaSnulag a ooatMlp Ciu 6661 4 Jnr. K. & $61; Wakr^ 
me Bo t ca, 119$. Amw ▼. WOkbms, 1 H.*4 M. $$4 

Ptmk t. IsmO, 10 Ha App. PmSerion w. Svm, JsKlS 

Ixxlr. Eq. $49. 

(4 0*^6 T« Forman, $ Jar. N.8. (4B(rr]rr.M$rM^L.B.16Bq. 160 
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Where the decree in en adnunistration suit direcied the OIm xzi. 
Master to inquire and state what real esUte passed by the 
wilhand that tbe estates iriueh he should find to have 
passed be sold with his approbation, it was hdd that he ttoaiait. 
might, after having informed himself what estates passed, 
proceed to' sell them, without niAlrmg anjr previous report 
upon the preliminary inquiry (J) : but whore an infant was 
interested in the real estate, it was doubtM whether the 
Court would direct a sale until the accounts had been taken, 
and the cause had been heard on further directions ($;). 

But now, a sale may be made in any suit before decree (A): 
but only in eases where under the old practice a sale could hdm dmo. 
have been directed at the bearing (i), and in which for the 
protection of the property or other like cause it is nocessaiy 
to come to the Court; and not so as to enable a party in a 
contested suit, and upon an interlocutoiy application before 
. the hearing, to obtiun a decision upon the main questions 
at issue in it (i). A sale may, if nocessaiy, be directed for 
payment of coets, although in&nte arc interested (t). 


But a sale will not be ordered in an administration suit, Wb«naU*irill 
when the testator < has himself directed all necessary ^ ^ aamho*- 
expenses to be raised by mortgage (m): so, where a testa- 
trix directed that an advowson which she devised to 
trustees should, bo sold by them immediately after the 
death of the then incumbent, the Court refused, in his life¬ 
time, to direct a sale of the next presentation for the benefit 
of the ceduU gue trust {n). As against a specific incum¬ 
brancer, a sale cannot be directed in an administration suit 


</) ▼. 16 film. 6SS; 

bot Me compare t. PawO, 
L. K 10 Oh. a^ ISO, aad M/rS, 
iKiisa 

(^) See ihtiPM /ocSm, 10 Sfakb 
167, where Sir I 4 . Bhadwall, V.-O., 
vefuMdio Innrt s direetfM lor mle 
1a the decreai but, ts Lord St« 
LeoBAida' opfaUan, th«s la so tsvari- 
Able rale spun the aobjeet 2 aea Xyeeh 
T. S Dro. 4 W. 640. 

(A) 16 416^ a 66,a 61 


(t) Matidnw ▼. JVeedeiio, Kaj, 
App.H. 

(A) Prinec v. Cooper, 16 Boat. 546 j 

TedtcA T. Tunoekt L. a 6 

(0 Mamimo r. Afowipio, fHpril; 
■nd fide p. 1167, wd cama 
dtsd in a. (A). 

(m) Z>ntt a Whitmore, 5 De 0.4 
8.614 

(a) Brietow v. 07 Bear.^ 

600. 
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Cbi^ZXI 
&Mt h 


TT&tea4i 

WflLlT. 

6.104> (n toil 
bf ptfM 

ud«r vfll» 


B$IU who 

li * 

lortoki M t 

mii 


wiUiout hia express eoBseat, except subject to bis charge (o). 
Where trustees with a discretionaiy power of sale disclaiiUi 
' the Court will ozereisd the power> ^.though inianta are 
interested (p). 


The Court may'sell the real estate of a'testator for pay* 
ment of hia debts under the 8 & 4 Will IV. c. 104, although 
the suit be inatitutod by a person interested under the wiU, 
instead of by a creditor (q) ; so, also, for the puiposo of 
raising the arrears of a rent-charge (r). 


And a sale, eyen of an infant's estate (a), may now be 
directed (f) in a foreclosure suit, at the hearing; but not on 
a prior interlocutory application (u); it would seem, 
after a decree for foreclosure (w), except by consent j[p); nor 
on the application of tho mortgagor, unleaa he make a 
deposit to COTCT the probable expenses of the sale (a); and 
the money so paid into Court is, in the first instance, to bo 
applied in indemnifying the mortgagee entitled to a foro- 
closure decree, agmnst any costa which he may incur by tho 
sale, or attempted sale (a). A sale may be directed, not¬ 
withstanding the dissent of the mortgagor (6), or some of 


(tf) ▼. L^ngim^ 1 Jur. 

N/a 107S : 7 De G. M. a G. SO ; 
WiiirndtH t. JZsjrm, S5 L. Ck 
108, sfld. 27 L. T. 60; 6 De G. M. a 
0. 810; 6€t«a, 1131 Bm toufer 16 
a 10 Vlei t. 31 «. 48. IfiebUA ▼. 

13 Baev. 83, vhm * Mia 
taattad of s foiodonn wm cfdml, 
ootwHbvUsdina ^ diao&t of a 
nortgas*^ ud vide i»/rdk 
(^) nrome t. Pmtdl, 10 Jw. 707; 

K.; aad tea /Vye^oe v. Prm^ 
tk$, 10 Ha. App. xxU. 

<g) Pri<t T. /Viee, 16 8im. 404; 
Bedsey JZedwj^ 10 Bfm. 807 ; J)i^ 
2imd€n9»f 8 OcSl 830 j «• lo 
a nla for poynoat of legadM, om 
JM iyy. idosu, 7 Baav. 643. 

<r} IPUle y. Jma, 80 Bmv. 13L 
(4 ifWi ▼# 10 Ka a I 


Sfyn T» jhfU, Xar, App, xxi 
(I) Saa II a 10 Vkt a 80. i. 48; 
Jtmkm r. Sow, 6 Da a a 8. lOf; 
sad for fbm of order, om SCoiMt Vi 
SudHn, 3 Ha. App. M. n,; Oator v« 
- Room 10 1004. 

(«) IToini 7*X<vii, 1 Dra. 437. 
^nBmkm t. Lwomdeo, 9 Hk 
App. mi; C kmplt O r. 13. 

Jw. 6411 Ibst IM LqM r. Oijo, 
8 Sm. a 0.471 

ip) Loam ▼. Bn.aG.873. 
(A Bopidl T. MamAp, 3 Hiw App» 
mi; ▼. CookU, 13 Jnr. 4661 

Md aae WJitfkU v. JMorU, 5 Jor. 

K.aill 

W & 4 

Sq. 160. 

(4) N t9mm r,^B^ 31 Besv. 681 
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the moQmlmDoera ( 0 ){ abo, (he mortgage deed 

contdns t£e uual power «ale, ai&d the trill praya only 
for a 8ale» aad not for foreeloaoie (d). Where a nle wae 
direoted at the inetance of a piUme ineombraDcer, beeidea 
a dq>oflit to oorer the probable eale expeasee, a biddiog wae 
ordered to be roeervod roffioient to oorer the amoont found 




due to the fint mortgagee (e); and where a second mort¬ 
gagee of a moiety of the estate was plaintiff, the conduct 
of the sale was giren to a defendant, tho first mortgagee of 
the entirety, as being a more convenient and less expensive 
coarse (/y. 


As a general role,* an inunediate sale will not bo ordered, An inm** 
unless all partios interested in the oqmty of redemption arc oxte«d onir 
before the Court and give their consent: but^ as in the 
of foreclosure, a day is in the first instance fixed for pay« 
mont; and in de&ult of ^Myment a sale is directod (y). 

Whore, however, the mortgaged property consisted of lease-* 
holds, the rente of which wore insufficient to keep down 
the interest and otiier charges upon an immediate sale 



also, in other cases where spedal circumstances made tiiis 
the most desiiable C 9 ur 8 e (Q; but ♦bU discrotionory power 
is to be exemUbd (unless with consent) only under F^pedkl 
circumstances,—ag., where there is such a complication of 
interosts that the oommon decree could not be conveniently 
worked out (k) —and-is to be exerdml for tho general 
benefit of the estate, and not so as to operate injuriously or 
oppressively on any person interested ({). 


(e) wmm% IS Bm* 

SS. 

(d) Sutton r. Bmljft 4 ta. K« & 
4S0 ] Me too Mkom gBirtoei iL 
SS7. 

M Whi^r. Xcbtfi$, 8 Jsa K.& 
lit. 

(/) BiM % ffejMOs, St Zfe J* Cb 
4S, y.*a K. I fW. & 8. 

(p) 8<M MA V. Maues I 8nk* 
0.14(t 

(A) FkOips T. (hUtrid^ 4 Be 0. 
a Jo. Stl I Fotittr, IS W. B. 

▼oa Oa 


(1) M^rriot r. KirUam, 10 W. E. 

Ae 

to s Mb bdeg ordered egeu»t tbe 
Orovn, eae ▼. AoteW, 4 W. E 
4S9^ nd ouM thwe dteA 
(ft) So) ffhnu ▼. IMout IS Jv. 
10771 WlMcm r. 10 

BiST. $8 ; iV oftert t. Ptiet^ 1 Eq. 

». 51. \ 

(2) Ew9t ▼. ffmr, IS Bmt. S7t | 
Md tm BmiA ?. JtoUfim, 1 8a A 
a. 144 

ss 


♦a 
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Wh«thwi^ 
or foMdomn 
biho^pco* 
viftio Mkodj 
ior Mioqoit* 
aUoslq^ 


It has been much doubted irbetho^ sale or foi^ocnre is 
the proper remedy for an equitable mortgagee; and a dia* 
iinction has been sometimes draim between a case where 
the xDorigagoe has an agreement fbr a l^^al mortgage and a 
case whero he has a mere equitable obfige. Tbe prepon* 
derance of modorh authoritiee is in &vour of a decree for 
sale (ui); but the Lords JuBiioes> on the authority of a 
previously unreportod decision of the Ctourt of Appeal, have 
recently bold that tbe relief to which an equitable mort* 
gagee by deposit is entitled, is foreclosure, not sale (n). 
And the rule as there laid down would seem to apply to 
every description of equitable charge; iinlm the parties 
consent to, or the Court in the exerdse of its discretionary 
power under the 15 ti 16 Vici c. 80 directs, a sale (o). 
"Whether a r^^Utored judgment creditor, prior to the recent 
statute, was entitled to a sale, or to an absoluto conroyanco 
of the property free from all equity of redemption has boon 
the subject of conflicting dedsions; but the balance of 
authority seems to proscribe the latter remedy (p). When 
the land lias boon delivered in execution, or he has ex*' 
bausted as far as possible tbo forms of l^al procoss, ho may 
now obtain a summaiy order for sale under the late 
Judgment Act ( 7 ). 


In one case, whore property was cemveyed to two sons 
of the settlor upon trusts for his children, 6 a, and tbe deed 
provided that any child advancing money to tho settlor, or 
towards tiie disehaigo of a mortgage then subsisting on the 


(«) /W LordlUtlwrity, 0.,t& TW 
sMi Jit^dtardf 1* R 4 CL Ap. 
587,848; snd m* F^oiner r, 8hir^ 
5 D» O. A & 786: Ihpd t. WhitUg, 
17 Jv. 764, V.*a W.; w. Wbr- 
tttUr CbfiiiiwbiKr^l /a N. 8> 978, 

T»*Op W» ; and ase Tmtitf v. 

ioe,lJ. AH. 186, 7«f osMi dbaettag 
a iha,tM Frai v, SMS, 9 Uy. A S. 
417 T. Pomer, 1 Hik 410 ; 

JfsSlm V. Oooddof, 6 Jer. K. A 
s bo, y.-O. S.; tad tor omoo illiiKhig 
f orodlooQiik M Mm ?. Oattm-, 8 Vj. 
A (X 168; C rm M r, ffmrim, A 


444 \ ATorfo r. Pmrf, 1 Jw. K. R 
186; Mioo/ow t. BagUf,l7 Bmt, 
889; Cbe V. 80 Bmt, 141 
(») Jmm f. /MMa L R 16 
188 ; Prfm v« Asy, A 
{ 0 } Bata, 448, 449, and oms Cbm 
dta 

<p) Tbotar T. StwrgUf 8 Da 0. A 
Bm. 786; r. MorUf, 9 K. A 
9* 71; btti aai /oan t. BaAg, 17 
Besv. 669, 

Wt7A88yioialUa4,aad 
aUf aqmt p. 41A 
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property, ehoBld be .eattiled* to oheige bj iv »7 of mori- Oiuib^L' 
gege/' it mM held b 7 Lord Httoeilaj, O, reversing T.*0» —^ 
Qidkrd/ tiiet e trostoe, who hed edvaoeed a coneideiBble 
sum to the settlor end paid off pert of the mortgage debt» 
was only entitled to a eale of so mttch of the estate as was 
necessary to repay tbs advances, and not to a formal mort¬ 
gage giving him the right to forecloso; and his lordship, 
without however deciding the ease on this ground, appears 
to-have eonsidered that where a trustoo is also mortgagee, 
the Court, in order to prevent the conflict of duty and 
intorest, will not allow him to foreclose (r)» 

As a general rule, no party to the suit ought to bid for Wbo as/bU* 
the estate without the previous pormiaaion of tlio Court (a); 
and the party permittod to hid will not be aUowod to con¬ 
duct the sale (t); and where, without such peiinisaion, the 
party oondocting the sale purchased, and under a feigned 
name, the Court, even after the purchase had been conflnned, 
ordered the estate to be put up again at the price for which 
he had bought it; and if there should be no higher bidding, 
he was to be held to his bargain (u). A residuary legatoo (a;), 
or tenant for life, or owner of a reversionary interest in the 
estate, may, (subject to the above restriction), puiuhase on a 
sale by the Court; and Lord Eldun, although disapproving 
of the rule, lias referred to its existence as freo from doubt (y). 

But leave to bid has boon refused to an executor in an ad¬ 
ministration suit (s); so also, to a rocoiver (a), and to a 
guardian ad UUm (h). The stringency of tho rule may, 

• 

(r) Tmnatii TrmAtrd, !*• E> 4 s iBhoqgh be it not » 

Ch. Ap. SS7, S44» pvtr to the cewo i Btni€t y. ifoiifr, 

<«) glwoii^ y. BUlmf, 10 Sia. 7 CL B V. ISl, n. 

08 \ Bua 00 s bet m WOmm t« (j) iToe^ t, Goodwin, O. Coop. 

Ormwood, 10 tta. 101, ik \ sad lee OB 

Tomota T. rVetaHarrf, L. & 4 Ch. (f) Bat WOfiamt t« Attenhoron^^, 

Ap. S87, 644, 647. Tnm. A B. 7a 

(0 8m IhmwfBi BmrU^ t M (MMy. RantUUl, 0 Jar. 1086 
Too. a 0. 703. (•) Afr»i ▼. Bjnd, 1 EUe. A S. 

(•) Sidup y. JhNW9 to fltSL 111} 100. 

•ocA «ft etdoc oMf be braaghl ante <4) XMwa v. Sio9wpy Setoo, 1184. 
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boweyer, bo reUxed whoro ill pitiiei who ire tui /urio 
^ - - oOBsont, ind ia odyaatagoouB mle cuBOi be atherwue 
effected (c)» 


wiM«e»d«ea Jjx general, the plaintiff oondocts the eale (d ); in which 

<ai>a hifl Bolidtor'ie condderedi iA*between the yendore and 
the porchifior, to be agent of all the parties to the suit (e); 
the Court, however, may, if it be probably for the benefit of 
*the partioe to the suit, and a suffident case U made out,giye 
the conduct of the sale to a person other than the plaintiff (/); 
and, in detennining the question, does not necessarily oon«* 
aider the extent of the interests of the seyexal parties, nor 
the possession of the tiUe deeds; inasmuch as eyeiy party to 
the suit is bound to facilitate the sale (g). 


Overt wha 
•XMOClBf 
trait MBMt 
tttMpsts 


Whore a suit is instituted to cany into execution the 
trusts of an mstnunent which directs a sale upon the occur- 
renco of a specified event, and some of the parties interested 
in the proceeds of sale are not mi yuris, the Court, has no 
power, under its general jurisdiction, to direct a sale before 
the occurrence of Buch event (h); however iiyuxious delay 
may bo to the property (i); nor even, it would seem, where 
all the parties are tut jwi$, if the intention of the testator 
in fixing a time for sale woul4 be defeated (i). 


BiltBMXU 
Id Wva or 


Assuming the Court to have properly directed a sale, the 
estate may be sold at such place either in Ismdon or in tiic 
oountiy, and by such person, as the Court shall think fit (Q 
A sale in a manner difibrent f^m th at directed by the 
decree, and unperfected hj conveyanoei will be treated as c 
nuUHv (ml. 
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The genenl rolw, to ir» hAve betbn Advstted, 
nepectiug tlie n^^.dntie»' o^^ptended yeodiln and poix 
chaseis prior eontnot^m^fM weU to Balea tmder an 
oid«r of the> Court aa to ordinary aalea: e^., puffing 
cannot be n^ppotted in tbe'one caae more than in the 
otiier (ft). 


w 

A* 


Wher^ the nle ie mede in ah Administration suit, the 
trustees or other reel representatives of the deceased ponon 
must nuako ah AffidAvit (o) as to the pArticulan of tho toaI 
estAte, And the inoumbrAnces Affecting it; And in oth^ cases 
similar evidence is required by the Court The pArtieulATS 
of sale Are*prepMed hy ti^e solicitor of tho party ccmdueting 
the sale, and are in the ordinary fonn» except that they are 
intituled in the cause or matter, and that the solo is stated 
to be made with the approbatiou of the Judge, under a 
decree or order. The solicitor of tho party conducting the 
sale also prepares the abstract, which before tho property is 
offered for sale, must, according to tho pieeunt practice, " be 
laid before some eonveyandng oounsel to be approved by tho 
Court for the opinion of such counsel thorcon, to tho intent 
that the Court maybe better enabled to give such directions 
as may be necessary respecting tho conditions of sale and 
Othor matters ommected therewith;” and a time for tho 
delivery of the abstract to tho purchaser or his solicitor is to 
be specified in the oemditions (p). Under tiiis provision tho 
abstract, with a copy of the particulaEs as settled in chambers, 
and a draft of the ordinary formal conditions employed on 
sales by the Oourt> is usually laid before one of the six con¬ 
veyancing counsel of the Court; with instructions to advise 
whothoT the bale should be made subject to any and what 
special conditions The Court may, however, dispense 
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inXti ihiB rule, upon the ground of expenee (f), or for anj 
other special mson (s). 


tn considering the conditions, the exprearion ''the vendors ” 
if unexplained, has been held hy Y.-O. Wood, at diambers, 
to include aU the parties totho suit 


illowdifM 

ftlv* 


Coot M Mi The Court will not knowingly pass off an absolutely ted 
title by the aid of special conditions ((); however, since the 
last edition of this work was published, in a case whore 
there was an i^parcntly good title ccunmenoiAg with a 
meent ‘assurance on the purchase by a late owner, but a 
defect, which hod then apparently been overiooked, existed 
in the prior title, such defect consisting in a possible claim 
toareveisionaiy estate for life in a part of the property, 
the enjoyment of which was essential to the exijoynient of 
the residue. Lord RomiUy, H. R, and than whom there has 
been no more conscientious Judge, upon the matter being 
brought beforo him privately at chamben, decided that the 
property should be put up for sale under a condition that 
the abstract to be delivered to the purchaser at the expense 
of the vendors should commence with the aasurance above 
referred to; but that the purchaser might have afdll abstract 
of tbo prior title if he choee to pay for it, and was to be 
allowed to investigate it; which it was oonsidered vezy 
unlikely that he would do. The case was a very difficult 
one; for the sale, whidi was in a erediton* suit, was a matter 
. of necessity; and to explain the real state of the earlier title 
would have been instantly to bring down a daim which was 
not based on any moral equity; and whidi,ia the absence of 
such disclosure, in all probability will never be made. 


PwUeolMt When the conveyancing counsel has added such special 
conditions as he thinks necessaiy, the partioulan and con* 
ebuBbte - '^riitioitB are finally settied in ohamters,'the time and place 

(I) OUaierM* % CiamMak, 1 (f) y. Whitr, 1 Ir. Xq. 

^ *0. App. ts. Ui Md tM ««M>. Mlip,e D* 

(*) (TOm. V. ITAmI, ( !>• 0. 1C. a. A & Bff {’ITM. f. L. 
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of fiala 9M flzadf ttd the MctiMoer Is 'i^pointod, and tha O^Ul 
amount of his rec&ujiaiatioB is datemmed (tt)« 


0 «el.L 


The aommon ccmditions provide Ibr a rasanred bidding, ^SSI^ ^a 
and also ibr the paTmant of a deposit by the purchaser: the aspedt 
latter, however, is often not requirod Whan a deposit is 
paid the person appointed to receive it must usually pve 
security (x). TTnder the old practice, the Court has refused 
to sanction its payment to the Master’s dork, but has allowed 
it to be pdd to the solicitors of a defondant in die cause, 
they undeiialdng by counsel to account for it, and the 
defendant sabmitting to be bound by any future order 
which the Court might make respecting it (y). 



If an inoompotant person, (as a lunadc,) is declared the _. 
highest bidder, the Court cannot hold the next bidder to his 
bidding, or even allow him to stand aa purchaser with the 
consent of tho parties to the cause (s). In a modom ease, e g fot 
whoro the offer of the highest Udder was rojeetod, under the 
idea that he was of iosuffident means, and tho next bidder 
was declared the purchaser, the Court did not treat the sale 
as void; but seemed to consider that the highest bidder 
should have moved that he, instead of the other, might be 
declared the purchaser (a). 


Where a purchaser made an offer after the auctionoor had 
dedarod the amount of the rcsorvod bidding, it was hdd 
that this was an ofibr respecting which a spedal application 
to the Court was neoessaiy (b): but in one case, where the 
property was bought in, but before the auctioneer left 
rostrum, a person, to whom the reserved price had been 
improperly divulged, agreed to puiuhaso for that amount, 
the contract was held to be binding upon him (c); and the 
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leaned Jodge olteerved it i« Tei708iui £)r tiiereaemd 
Indding to "be known; lAd b constant pnustioe for persons 
to take the property at the reeerred bidding {dy 


(8). ill to the r%ghi$ a/nd liabiUtim «/ ik$ higho9t Udder, 
after the edU, hut before the certiftoaie of the reedU of the 
eale hecomee abedlute;—and ae to the late praatioe of 
opening hiddingo. 


After the sale, the chief clerk of the Judge to whose 
bmneh of the Court the cause is attached, proceeds, on a 
day named in the co n ditions of sale, to certify the result; 
and the purchasers may, if they think fit, attend at cham¬ 
bers, by their solidton, to settle the certificate. The certi¬ 
ficate having been settled is signed hy the Judge and filed; 
with the same result as under the old pimotice attended the 
order nisi confirming the Master’s r^KOi of the sale; and 
after eight days, if no application bo made in the interval to 
discharge or vaiyit, beoomee absolute; with the same result 
as, under the old practice, attended the confirmatioo abaolute 
of the Master’s report; and will not be opened except upon 
yeiy special grounds (e)» Until the certificate becomes 
absolute the bidder has not absolutely asnimed the diaracter 
of purchaser: so that in the* interval a loas 1^ fire fiUs on 
the vendors (/); and a motion that the best Udder shall 
complete, and pay his purchase-money, by a certain day, 
will be refused (g): but> if the interest purdiased be, in its 
own nature determinable— eg, a lift estate—it seems that 
he must pay the purchase-mon^, althou^ the event upon 
which the interest determines, occur b efa e the certificate 


(A asd 9m Sqs* M ; Dsa. Oh. Pr. 

iiva 

<<) te IS a 11 YleL e SO, m 
H, Sa Md tlM Ortei «l IS Ofli 

IU% Ks. 47,«» «f*) SDd 

^p 9 ighie,lK.kJ.U} Wenr. We^ 
M, ISL.IM; 7DiO.M.4 


CK m; Bema v. iW.K 

in; SDtO.lC.4a.SIS; Bf/W 
ANW S/n V. B. U 4 I. 

TffiSSS; 

4ltdllT«S14 ^ 





OB TfiB CHAKCBBT Of THE BIQR OOUBT* 

bceomoi ftl^eduie (A): oo, if tlM oerfifliate become ebeohitOi 
he willt in the owe of e lift eeUie, be entitled to the inter- 
mediate inoome (fj* 

The death of the pnrchaaer before the certiBcaie beeomee 
absolute, does not» howeyer, yacate the eale, eyen although btoooM 
he neyer signed an agreement; sales by the Courts not being 
vitiiin the Statute of Frauds (k ); but the ecmtiaet, it is 
said, cannot be enforced against his repreeentatiyee with- 
out suit 9); and it was the practice in such* a case not to 
servo the htir witiv notice of an application to open the 
biddings (m). 


Ohn iXL 

SSai 


If, before the certificate beeomee absolute, the purchaaor ai 

resell at a profit, the sub^urchaeor becomes the purchaser 
under the Court at the advanced price (n): in a modem 
case, where the first purchaser had received the advance in 
price and had absconded, the Court directed the property to 
bo resold: reserving the question whether, if it should not 
produce the sum ofibred by the sub^purchaser, he should 
not be answerable to the Court for the difference; and 
reserving ell questions of liability in the original pur¬ 
chaser (o); and, in another case, where before the certi¬ 
ficate became absolute, the original purchaser sold at a 


profit, a re-sale was ordered, upon the terms of his paying 
into Ooyrt tite amount ot the advance offered hy the sub- 
purchaser (p). 


tTntil the certificate became abeoluie (q), tiio purchaser pp^^r 


vbslle 
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migfat» before the re^t StAtate («*)» beye loet hie bargain 
by the Oonrt opening (ae it is temedj the bitldinge; that 
ie, directing a re-aale» on tiie application of a poison willing 
to give a higher price fbr the proptfty; and this, although 
he were interested in the proceeds of sale (s), or were pre¬ 
sent at the sale (Q: bufc» in the last oase» the Court regaided 
the application with some jealou^» and required a larger 
advance than under ordinary droumstanees (u): and they 
mij^t be opened a second time (x) on the application of the 
same person (y ): but could not be opened until the certifi¬ 
cate had boon filed (s). And the Court had the same power 
to open biddings upon a sale by sealed tendePi as on a sale 
hy public auction (a ); but the practice was not extended to 
a sale strictly by private contract (b); not even in a case 
where trustees sold under a power» for a lower price then 
they might have obtained under a more spirited competi¬ 
tion (c). 


Os wbat 

ftdvsMia 

friM. 


The suIBcicncy of Uie advance was cenaidered with lefer- 
eucc to the entire purchase-money: including the price of 
timber, although >*alued separately fri>m the estate (d). As 
to what oonstituted sufficiency, theze was no definite rule; 
but about ten per cent appears to have been the usual 
advance on small soins(s). The Court would not accept an 
insufficient a4lvanco on the ground of the aj^licant having 
mistideen the time of sale (/)• ^ 
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Whero several lets irera ptffd^Med hy ihe saine pmoD, Chft^XZL 
and .the biddings wsie opened sa to any of them, he might i-- —^ 
give up tiioee whidi he subsequently purohaaed, on aatiafying M 
the Court that he bought them in consequence of having. 
purdiaaed the ptipr lot (g): and a like indulgence would 
probably have been granted if, the biddings in respect of a 
Bubeequent lot being opened, he could satisfy the Court that 
he bought the prior lot with a view of purchasing such anb* 
sequent lot (&): and a person seeking ie open biddings on 
some only out of several lota bought by. the same purchaser, 
would thereibre be required to take such other lots at their 
original price, if the purchaser declined thorn, and they did 
not fetch so much on a re^aalo (%). 


Tho person wishing to open a bidding on any of the i£od« of 
grounds on which l^dings^may be still opened must> at his 
own expense, apply for leave, by motion; notice of which 
roust be given to tho pariioe in the cause, and to the pur* 


chaser (1;), but not to the hoir of a purchaser dying before 


the certificate of sale becomes absolute (Q: be cannot in one 


motion include lota sold to separate purchasers (fn)» If, 


under the late practice of opening biddings on tho mere 
ground of an advance in price, his ofiar were accepted, tho 
order was, in general, made on condition that ho paid, as a 
deposit, the amount of his advance (n); and this he had to 
do at his .own expense (o): however, in one case, where an 
advance of 7,0002. was offered upon 27,0002., Lord rjangdalo 
allowed the biddings (o be opened on payment into Court of 
only 3,4002. (p) \ and it was held in a modem case that he 
could not, pending the ro eulo, be required to pay into Court 
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the ftmou&i of the oljginal dapodt (g). He wee elso reqtdied 
to pe 7 to tlie first psrchew mtereet» et Ibur oen<i oa 
■uch peri of hie ptw^eee-mcm^ ee zoightliATe leindeei (r); 
end hie coete, indnding tnj ocete whidi be htmeelf peid 
on opening former biddings (e); end eleo, it would eeem» 
(although no spociel directione would in general bo giyen (Q,) 
hie or his egent'e costs of e jonney to the eetete (u ): end 
where propertj, which bed been sold in leverml lots, wee 
directed to bo resold in e single lot^ the Conit, onder the 
epeciel ciicumetencoa, directed thet the person opening the 
biddings should pay to the pnrehesere thdr ezpeneee of 
snrvojing tho oetaie (e?): but the purchaser's ooete of inves- 
tigating tbo title hayo been refused (y): and it ia conceived 
piopeily BO, as they wete promaturoly incurred. 


If the person obtaining the order neglected to draw it up 
and pay the deposit, any other person mi^i^npon notice to 
him, move to open the biddings (e). 


'Rf m U The order being obtained and drawn up, and the deposit 

paid, the estate would then be resold; the proceedings on 
the reeale being bimilar to those on the ur^^inal sale It 
appears doubtful whether the estate could be le^hllotted 
without a special order, made on epedal reasons (a). 


7Mptt^ 
t\hM dit- 






The first purchaser was entirely discharged the order 
opening tho biddings (b). 

If, upon a re-sale, the person opening the biddings were 
outbid, he was, in tbo abeenoe of any qwcial agreement with 
the Court (c), discharged from his offer (4); and mi^t 
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but 0uch Goste (g)y tad also Interaat at 41. par c&nt on ^ 
deposit (4), bave been allowed where the biddings were 
opened merely f<a the benefit of the partiea interestedin the, 
proceeds of the estate. 


A person opening Uddings in a fictiUous iiamo» would 
oompcUed to take»^ estate at the piioe at which be opened 
them (i) i if» on a re sale, no better offer were made and could ““ 
be enforced (b). 


The practice of opening biddings after a contract had been Pnoaeo 
entered into» which, in any ordinary case, would have been 
treated as Unding on both parties, was iroquently pro* 
duotivQ of serious mischief and inconvenience: but, though 
reluctantiy sanctioned by eminent judges (1), was too deeply 
rooted in the procedure of the Court to bo eradicated, except 
by the aid of the l^pslatura Now, by a recent statute, the 
practice has been discontinued; and the highest b<mdjid^ 
bidder at any sals 1^ auction under the decree of tho Court, 
provided he shall have bid a sum equal to or higher than 
the reserved price Qt any), is to be decided and allowed the 
purchaser; uiiless the Court or Judge shall, on tho ground of 
fiaud or improper conduct in the management of tho sale, 
upon the application of any person intorestod in the land, 
either open the tdddings, holding such bidder bound by bis 
bidding, or diwhaige him from being tho purchaser, and 
direct a re-sale; but say such application must be made to * 

(e) y, JTJfMMra, 0 Tm TM K. B.; m CS«Ker t <hive$, 

4M; r. (WsNi, 1 OB. M BmU r. Baals, 16 Bro. 

S61 i CSUiarn tVoQ.SOS. SSC. 

(/) M JfsarfM* % BUS « («1 Mctm^torikr.Opk,! Bfek, U9. 

▼lani (S) Bog. lie 

(g) a (X; (Hm T, Ada ^ (0 Bm Loid fiSgn'f rHMdei I& 

stf| WM a fhmtf is ▼«> S; Wkit$ t. WBma, Zi Vm. ISl, 161; 

▼. AbIS>S Ba iyf> tadLvd BdsU’f fat ^* 

(SI FOdw a MUnilitm, I CA Uow VS r. (htt, 1 Boh. * Lit Sia 
686 ] (Tkmmt Jv. m 





SALES THE COITItT OT CHAECEET, 


Cb*p. UL tbe Court or Judge fote the chief derk’e certificate of the 
— , . teavilt of tbe sale ehali bare become binding (m), 


& 

At to otrt tt * 
ette of atk, 
Ke. 

Howoirtlfl* 
c»UolMb ' 


oboohto, 


(S.) As to the oert{/ic(U$ o/oale beoominff abeohUe atu2 m 
to the purchaSei^e rights and lidbiUtiss thor^fUr.^ 

'When the ecrtificftte by the chief clerk ot the rosult of thb 
(ale has boon settled and adoptod, and signed by the Judge, 
the same is filed, and becomes binding on (dl tho parties to 
the proceedings, unless discharged or Taxied upon an appli¬ 
cation for tltat puiposo mode within eight clear days after 
^0 same is filed (n). 


ittlM to 


Upon tho certificate thus becoming absolute, the purdiaser 
becomes the owner of the estate, subject to payment of the 
purchase money; and is not liable to haTo tho biddings 
t^jMt of opened on the mere ground of advance in price (o), or of 
negligence, surprise, Ac., on the part of the vendors (p), or 
of mistake on tho part of an intended bidder (g); but only 
on epedsl grounds, such as fraud or misconduct in the pur¬ 
chaser, or his fidudaiy character, or some fraudulent negli- 
gonce in another person,—e.^., tbe agent for ^o,—of which 
it is against oonsdcnce that the purchaser should take 
advantage (t*). In a modem case, where, on a sale under tho 
direction of tho Court, two persons agreed not to bid against 
each other, but that one should bid up to a stated sum, 
which, though they did not know it, was in excess of the 
reserved price, and that the property should bo divided 
between them, it was held that this was not a sufficient 


<•) so a SI Vlot«. 40, t. 7. u 
to vli4t MDovik to fiuJ« improper 
conduct Su Uio XQCfiJieomc&t of tbe 
Mia, Sm Dti/m y. Ddtmt L. & SO 

(«) Coca Old XXXV., a »\ 
llccgll^ p. 500; lad cm 16 4 16 
V!ot.aS0,aU 

(a) IMet V. V Vwrlmm, 
JlVM.5r; Whitt%.WSmk,UTm. 
1511 Aiyiut ftaiwiflff tkNf 1 
8^ a L. S50; Ifsrs v. Ifelmu, S5 


li. Cb. ISO; 7 De 0. U. a 0. 
7S0 ; Hfed M aov SO a SI Viet o. 
48,a7* 

(p) BMl4Vai.l5a 
ie) AaM., 1 Vm» Juil 45S. 

(r) 8«o IMm V. 

It Yea 57} sad, it to from], aao 
^<br T« M Awr, 6 Bra P. 0. 
SOSseadm IfeaMBMt,9Taa 
9^ 5% 51, «teo ovBM tlw 
Misto vei la prfM it tbi tfmo of 
■da 
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HIQE COUBT. 


rdftson on th^ ground of frud for openijg Ao hiddingi after 
the eale bad been (fflnfirmed (a). WhemU^ certificate has 
boeomo-abeolate, the purchaeer may reiPr it a profit for hie 
cym benefit (Q. He is alao liable to any lose which may 
happen in connection with the estate; as, in a modem case, 
the expenses of making good, damages caused to ai^oining 
^operty by the foil of the houses which he had purchased (u); 
but he may, it seems, be disohaiged by the improper conduct 
of tho vendoxB; as eg., 1:^ their neglect to insure leaseholds 
piuBuant to their covenant (w). 
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He may apply by summons for leave to pay his purchase 
money into the Bank, and to bo let into possession; or, if 
inoumbranees appear by the certificate, or (eemble) if, 
although not so appearing, the same are known to exist, and 
all parties to tho suit are sui jwris and agree to their 
disebazge, for leave to pay them off out of the purchase* 
money, and to pay in Oxo balance (y): tho payment, how¬ 
ever, must be an entire payment, although tho lot be sold to 
joint purohasen (s). The conditions usually provide that 
the purchaser may deduct property tax from any interest 
payable by on his purchase-money (a): where this is 
not the case, the intercet must be paid in fdU without do- 

may, it seems, apply 
for repayment when the purchase-money is dealt with by 
the Court (c). If tiie money is invested at the vendors' 
i^Mluost, the purchaser will not be affected by any variation 
in tho funds (d); nor will he, in tho absence of any improper 
delay on his part» have to bear any oxtraordinaty expense 


ducting the tax (b ); but the purchaser 


pAyfaipor* 
ehMOMotj, 
or todliQha^ 


i 


I 


(t) JU Oan^t EttaU, SS Btsr. W. 
(C) IkwtU V. 3Vfi41 4 J. 

S34 ; ttd St Nkd 

4 gsl sa 

(•) Miritm T. BMon^ IS Bear* 
seo. 

(V) Mmt t. gans, 4 W. & CSS, 

(y) Dab. Ch, Fr. IIS!, 0 $$ 9 . 

(t) iMMi r. 1 tX 
(a) Brr 4 Aof • 1447, Mbri 


7 \ MangKL App. Ixvl 
(4) Scitofd T. 1 Do G. & 

6. US I Dmm t. Damm^ 11 Jur, 
M 4 , T.-C a i r. 

u bmt. ia 

it) Mb T. 1E. a Ja fil4 ; 

•ad M# Jhnet w, ibo» dted 

(d) Ambrm t. Ambnm, 1 Coe, 144; 
PCykf % Oonnum Pmii, A. 204; ^ 
M T. W^isom, 2 gba. a & 402; 
Bu» f krim r. iTpriw, 4 Ht. 276, 274* 



1208 


Cb^ZXL 

8 Mtl 


BALES BT THE OOUBT OF OHAKOEBT, 

necessary to eomplm the eonTeyance, m tg., the fine in ibo 
admittance of ^heir of a vendor who has died since the 
contract was entcd^d into but before completion of the 
sale (0. 


SaMMoa 
of imrdttM 
«Uow «4 oo 
frhAttmA 


The Court will, either before or after the oertifioate of sale 
has become absolute, discharge the ptirchaser and substitute 
any other pereon (/), upcH^his paying in the entire purchase- 
money ; and such an order has been made under the old 
practice, where the first purchaw, after confirmation of the 
report, had agree<l in writing to sell the property, and had 
since died, and his heir was abroad (p); and, where the same 
motion asks for such substitution and for leave to pay in the 
money and bo let into powesaion, since no additional costs 
aro incurred by the paitiesto tire cause than would have 
boon incurred on the usual motion to pay in purchaae-money, 
no coats will bo given (A). If the application ia made before 
the certificate of sale has l^ecome absolute there must bo an 
affidavit that there ia no underbaigain (i): but such affidavit 
is unnecessary after the certificate has become absolute, as 
the purchaser haa thereby become the absolute owner. 


Whore a purchaser died after confirmation, the Court 
orderod tho ostato to be conveyed to hie devisee, although 
the heir was an infant (it). 


Swtko 4 
AjtoftU 

Aa 

AbfEwi— 

•adtilU. 


(4) As to the invteHgation of the tiUe }~~payment and 
applioaiion o/punhae6-monejf,‘^-poeeeeiion,-—airul pre¬ 
paration and execution of the conveyemee. 

Deliver; of the abstract ma;, if neoeesar;, be compelled 
b; an order obtmxu>d on stunmozu (Q i aadi if diasatiffied 
witii tiio title ^own tbereb^, tbe porehaser ma; procare an 


(*) Amur* V. Oftnuiaif, 1 Btn. <4 *• Hmtamar*, 0 Yn. 

AG-Ml. nS) rAr.Jkm^eVm.91ti 

{/) iTAr T. At<a»« H4. «0«. «• LamS r. SS^iaO, 1 K. a Jo. 

(f) ftam T. Aotn, 7 Bin. lU. SM} mi M Oni w U a BMtad AUt, 

artn/a» r. Ciamlen, 4 Ba. 4 OHL M { P> W*- 

MT. Ver teem «< otd«, iM Srtoa, 0) Jtu a M. MO. 

1M7. (i^lisac^Kiire. 
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<irder that the title be leftned to cihlimbew; upon which ci^XXL 

reference the proneeftiTipw be eitnii^ to thoaa in a mSt 

for specific perfe^BiM When a Jy e ree u Manifestly 

wrong by reaeontf the abeenee of a neceeeaiy party to the 

record, the pniehaser is entitled to be dis^haiged without a 

reference; but not where the <|Beetion, who^er all proper 

persons were parties, depends on extraneota eiicnmstancee 

which should be the subject for inquiiy (fn. Contrary to 

the rule which preTaiU in ordinary sales, the Court will 

compel the purchaser to* take an equitable title (o); but 

only where the l^al estate is outstanding witiiout any 

claim of interest on the part of the person in whom it is 

vested (p) »«or is outstanding in an infant from whom it 

may be readily got in (j); and the rule is strictly confined 

to shch cases (r): nor will it compel him to take a doubtful 

equitable title (s); nor, perh^«, where there is material' 

error in the decree, to wait until the same is rectified (f). So^ 

where the reoitals in one of the abstracted deeds were so* 

framed as to conceal a defect in the prior titlo, the purchaser 

was dischaaged from tiie purohaao and was allowed his costs, 

notwithstanding that by the conditions ho was precluded 

from inquiring into the prior title, and tho recitals wore 

mado condusive evidence (u). In one case, whoro a purchaser 

had accepted the title and paid in bis pur^ase-money, ho was 

discharged from the contnet iqKm a deed being discovorod 

which showed that the plaintifi could not make a title to more 

than a moiety of tl}e estate (te): but a purchaseV, who, having 

discovmd a supposed defect in the title, buys in the interest 

of the party who alone could take advanisge of it, will not 


(M) Ibid. 1160 , lisa 
(•) WhUfdd r, XuamWrejlPs G. 
ftaiSi,&67« 

(«) 14 Ubl IIS; aad WSoS* 6^* 
(p) Onidock ▼. 14 

P.61S; wad wtwl Y^Ut see 
JVjrfasrf& 7 14e»' 

{risiig.ssr. . 

{f} Bm frbdaidr^Pmmtlu B. 
7Bq.S46.S4a s 
(I) MaHem r. Wm. 

SOI. 


(Q XwUwrr r. Braiitrt S Iwa, k. W. 
»71 Wki^ T. Uruwtrt, 6 Be a 
a B. 467; bot wwe Skerwood t. Iktt* 
fidgw^ 6 Be a. a a 4S6; OwirtFi t. 
<h4^, 6 B«T. 97, 110 i PlMMtrt 
T. 4 nr. Bq. 608. 

H Oa T. Sbe, L. B. 18 Eq. 196; 
tee ftix MbonjSKmi otee befure Let*d 
BdndSr, filed p. 1198. 

(e) Pferd r. g y «to. 14 BiSL IS; 
a 0,8 Jv. 608. 


TOU IL 
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ISIO 


Cb>pi XXT, 
Beci4. 


Cutte d 
rvfenaM. 


ftATHfl M THS OOUBT OF CHAl^CEUT, 

be allowed the benifit of the general rule w to doubtfi^ 
titlee (y)r Where the abstract was eneneous and misled tile- 
purchaser’s counse^ en a material point, and thoXmistako 
rem^ed for a tiaie undiscovered owing to the negljgenee 
of the solicitor in failing to examine the original will,, the 
puiuhasor ha^ing^paid bis purcha«e«money into Court, was 
dlowed to be discharged; but he was not allowed interost 
on hia purchasc^money, and be bad to -pay the costs of 
all parties, except the person who had the conduct of the 
sale (a). Where the title was ronderod bad by the vendor's 
default to keep the property insured, the pundiaser was 
discharged (p). 


It is stated by Lord 8t Leonards (li), that, in every case, 
the purchaser is ontitiod to the costa of the motion for a 
reference of title, and to the costs of that reference t it 
appears, however, from a later case (c), that the decision, 
upon which tiio above proposition was founded, is misro- 
ported: and that the Court only held that the purchaser 
was not liable to pay costs, on toe certificate being in 
favour of the title: if, however, toe title were made out, 
in chambers, on grounds not appearing on the abetiuct, ho 
would be entitled to receive costs (d): and if the titio is 
found to be good upon grounds appearing on tbo abstract, he 
may be ordered to pay costs, if his objections are frivolous 
and vexatious (e). If toe title prove bad, the purchaser, 
unless precluded hy the conditi<ms, is entitled to receive bis 
costs (/), charges, and expenses (p), out ot the frmd in Court 


(y) lOepp^rd w. Dootam, S Dhl k 
W.l* 

(f) MeCMcA ▼. (rf^ory, 1 Saj 

k J. see. 

(•) Pdm^ T. apm, i W. B. ees, 
•V.-CK. 

(&) 8as. 107, oStlng (hmdai ?. Sm- 

iM, 1 K«. eri. 

(«) AmtT. ffompp, 8 B«t. SOO; 
sad IM AOftAd T. 10 L. 

isa 

(d) AUmt' f. I 

k B. 14S| irbsre lb* ponbati wem» 


to hMm bM mido vnd«r a doena : 
•aa.S aiffl. a Bt lit 
(ii) te Daa. CL Pr. 1160; Moiyaa. 
a Barej, 970t M My. 

(/) See Mmd MolL 

ISO; P t mma t '▼. ibSM, A I07; 
BoMm ▼. Ihmm, ¥1 k Z* 
•SS ; Ifgr a 8 b. Cb. Itep. 

sei 

(y) See fcm.el Ordv, PeMe ▼. 
MwU Bear. 961; aad iVmC r. 

488,486. 
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'(if my) (h); or, if there be none, frofi the who 

maj recover them in the suit (f)i a defendant, to whom _ 

tho condnet of the sale has been jriven, will notj it seems, 
bo ordered to pay the pnrchaaer’a costs, where there m 
funds in Court which may be madk primarily answerable: 
in such a oase leave will bo given totthe purchaser to apply 
for payment (it). It is said to have hold by Sir J. Loach 
that, wliero exceptions were allowed Vo the Master's report 
in favour of the title, the Court would not thereupon direct, 
that the purchaser be discharged and his costs be pud, but 
that some speciflo application must bo made for the pur¬ 
pose (2): notice of which must have been given to all partly 
intorosted in the purchase-money (ta). It appears that, 
where the title is decided to be bad, the purchaser must be 
actually discharged by order, beforo'thore can be a re-salo (n). 


A condition is not unfroquentiy inserted providing that if CoDdiUoft m 
tlio purchaser shall make any valid objection or requisition 
whicli the vendors shall bo unable to remove or contply 
with, the purchaser may be discharged by an order of the 
Judge; and shall thereupon be entitled to a return of his 
deposit, but not (unless the Judge shall otherwise direct) to 
any interest, costs, expexisee, or damages in respect of his 
purchase (o). * 


(A) JUjfnoid* T. 9 Sim. 1 6t 
117 : r, Ooif, ^ Iftmrh, S 

Sim. 71; QdweH t. S Bmt. 

971 ▼. Tntkokt 14 81& Si; 

LfMan T. Sesftuld*, Kaj, SX 

(4) Beny f, /otuuon, 9 T» 4 0. 
£04, see ; 9mth v. 9 Sim. k 

fit 067. 

(ft) UMlUMi ▼. Ii» B. 1 &I* 

488, M. B. 

(1) JOide r. Side, 1 a F. a N. B. 
879 I ua iw BDwA 't. Kigkd^, 4 
W.B,477 ( 6I>«G.l£.aa.39a li 
•pp«Mi UiM oa ft Mli hf tbs Orem 
cftder the 80 Qeo. UL a 16 , sothft- 
rWftg the iftle oC the Ift^ ef Crowa 
dobtom or their imtle*^ the per- 
ohfteer gote &o ooeti, U the title [tv fe. 


bed; Bee r. Crwntft, 1 U*CleL k Y. 
480 

(») Shenfood t. Beperidffet 8 De 0. 
an 486. 


(m) WOHAwa V. ffeee, 1 C. P. a 
K. B. 870 

(e) See Den. Ck Pr. 1180. Ai to 
the effect of ndi ft oonditloa, we 
PoM0 ▼* L. E. 19 Eq. 488, 

when the ppcbeeiar ww, under the 
dmoMtenoei, entitled to in- 
temt on hk depo^ with coet^ 
diftrgea ftsd expaeee; end m to 
noh ft eonditlnfl being ft proper ooa 
for Sdadei7 nadofft to emplo j, eee 
FtJH$tr,Spdt*bU jtiwmeorg S»- 
ektf, 4 Dnw. 8681 Arprft, p. 7i 
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WAI.IM irj THE COUBT OF CHAlfCXBT, 

I 

Cb^ XXL ^ Whore-tlie sale liaJ^tokeo place under drcumstancoe whieb» 
^ in the caao of an ordinary sale, would be a defence to a suit 
for spcddc pcrfomanee, Except with a yariationi but would 
not be a ground for rescuing the eontractp the Court, as 
the property must be sold, is oUiged to decide whetiier the 
sale is to be carried into efiect, or the property is to be resold: 
hnif as &r as possible, tho rules which regulate such casee 
between ordinary Tcndois and purchasen will bo adapted to 
purchases under orders of the Court (p). 




Although the praetieo has yaried (j), it is now clearly tho 
rule of the Court that, on a special case, as where tho pur¬ 
chaser is entiUod to rclioye himself from paying interest, tho 
Court uill receive tho purchaso*money on his application, 
without his accepting the title (r): but tho order will not 
ho made except in a spedol case (s): nor will it be oxtended 
so as to let him into posacssion (Q. The acceptance of the 
title, aulijcct to a more reservation of a to compensa¬ 
tion in case the property should prove not to be tithe free, 
has, however, boon held sufficient (u). Where a purchaser, 
without the authority of the Court, enters into posaesmon, 
although with the consent of the vendor’s solidtor, he will 
be held to have accepted the title (a), and will be at once 
ordered to pay in bis purchase-monoy ^): so, if in posscs- 
eion, without having paid for the estate, be may, on motion, 
without suit, be restrained (nm waste (f). 


Ai toia Wlien the purchase-money is paid into Court, it will no^ 
Md dlaribu" 

tioQ. ip) Afrnmley t. S Hm» (I) r. JTmmB, S Baev. 7$0; 

AG. 1,1 Jtmrn T. 10 Bmt. IS; 

( 9 ) SoQ Sag. 109 \ JTm- Dtmp $^ T. 1 Dt Gv 4 & 

derm, 1 Be G. a H. eS9; «Dd X»0«r Sllj Pm. Oh. Fa USS. 

. ▼. irarr*o 4,10 Be»T. H. (») Mmr. 5 Ps G. A a 

* (r) Ftif Lord Cottnihsa fa JM lia 

* TInw T. Jk Timt, 1 Mte. 4 O. 944/ (a) WOdUff y. An^tm, 1 a P. a 

2n$dii y. BoUtf, I a P. 0. K. & K. & 990. 

S79; Jrerrfi ▼. Pe G. 4 a XA/mOsm dJiM.,dlsd 8 itg. 
SOI, V- Grff, a Be G. 4a 109. 

, 940. . <|) Cmm^tp y. SMa 1 film. 4 

{$y Omtijf % AsiM9rr,‘ll BiST. a ML 
904 
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the purehaser'e be ^^iidd in dUeberge of cilue|jm 

incombmicee, (A the ^ bis delej in prepering the ‘ 

dnft cozLyey»&oe.(o);; it is» however, osoal, open peyinj^in 
the money, e^kreeriy^ to ask thM it may sot be paid out. 
again without notioe to puxehsser; an order^to whi<h 
eSbet prevents the distiibution of the fimd without the 
purchaser's consent given in Court, or upon his non* 
appearance and an affidavit of his having been served with 
a copy of the order for setting down the cause for further 
consideration, or of the petition for distribution. Where, 
however, a purchaser accepted the title, with knowledge of 
an incumbrance, and paid his purchase-money into Court, it 
.was held that he had no lien upon it in respect of the 
incumbrance (h). In one case, wheie the fund was small, 
the Court inserted in the order for sale a special direction 
that the proceeds of sale should be distributed upon the 
chief clerk's certificate; but that before distribution the 
purchasers should be served with a summons to show cause 
why the money should pot be so distributed (c). In another 
case, Lord Langdale appeare to have held that, although the 
estate was sold for payment of debts; the Court ought not to 
distribute the ftmd until an efieetual conveyance could be 
made to the purchaser (<2). In an early case, where the titio 
* had been accepted and the conveyances executed, tho pur¬ 
chaser was .unable to prevent ihe distribution of tho fund, 
although an advene Aim, bH been made to tho estate (s). 

He is not in any way reeponsible for its application; for by 
payment into Court he has discharged the only condition * 
incumbent upon him {/y, 


The purohase-moitfy ^ paid into Court in a li 

creditor's sulk has betti htid^to be l^al assets (p); and 

nportR'i {Mm. . 

Ml. V.'V ^ ^ ft 

78. ' 

U) n»rf T. OiMl (v) LmgrOf v. Coefw, 9 80a. * 

App» 1« \ * 'fM - Oit 171 ^ M to vbother h ii nbjtoi 

{«») T. •* Ch. h*M7 d«rt,, txfri, p. . 

■M md MMidft; >> iOU.kM»' .'•STS. 

» a». 8«8, Md 
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whero it proTea ini^iffieient for tho payment in foil of tiie 
debts and there U no personalty, it has hew held Uiat it 
ought to he applied, first in payment of Hie costa of ibo 
pl^tiff and the defondants, who are beneficially entitled, 
pari passu as between party and party, thoi in payment of 
the plaintifi’s extra eoeta as between eolidtor and client, and 
then towards satosiaction of the debts {h ): but) as a general 
rule, where them is pcm)nal estate to bo administerod, and 
the assets prove insufficient for the payment of debts infull, 
the legal porsonal repmeontative is entitled to payment of 
his costs, chargee, and expensos in priority to the plaintiff's 
costs of sale of tho real and leasehold estate 

Wo may hero olaervo that an incumbranoer consenting to 
a sale in a legatee's administration suit, is entitled to be paid 
his prindpal, interest, and costs, out of the parchaso>money, 
in priority to the costa of the plaintiff in the cause (ik) ; but 
in a creditor's suit, it lias been held that he is only entitled 
to have his costs of tho actual sab paid out of the procecils, 
leaving his other costa and expenses to he home by tlio 
genorsl assets (I). Ho may put a stop order on the fund 
(fu); hut, oven if he omit to do so the plaintiff may bo 
made responsible, if he permit the purehase^moucy to bo 
pmd out of Court without satisfying tho incumbrance (fi). 
As a general rule, a decree for sale of an enenmhorod estate 
does not, of itself, alter the rights ^ the parties; so that 
where eetates subject to numerous and complicated incum¬ 
brances were sold, by eonsent, it was held that to authorise 
payment of the costs of sale in the* first place out of the 
general fun<l there should have been a special direction in 
tho decree; and tiiat, there being no such direction, tho 
money arising from tho sale of each estate ought to be 

* (i) nmdmo% T. nocU», L. lu ffifmorA r. S Ha iU; 

Xq* ▼; 1 40S. 

(0 Spatiiqfi Sdakf L. & IS Sq. (f) Smrp r. IltUMwaiU, iX.k 
IS, ft^afalitndoa idt ty s auti- ^e. SO. 

giSMj and 9m W^mXaU t. DmmU, (») gUd?. sSjayH. 

as Bwf. SIS, sdmlalfMloa ndl ty (s) /W. 

altgMsa 
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ireAtdd as tbe estoie itaalf woaU hayf b^a; ud that ihe 
iQOctgageeB ought to ha their prioeip^, interests BBd 
costs according to their re^peetiTO prioritiee (o): so where a 
devisee in tmat for sale is. himself a creditor of the testator, 
his right to retain his own debt out of the prooeeds of sale 
is not prejudiced by] their payment into Court (p); and 
the ultimate surplus of the proceeds of sale belongs to the 
heir or devisee (q), V.a mortgagee institutes a suit for the 
administration of the estate of his deceased mortgagor, his 
costa are those of a plaintiff in an ordinary administration 
suit (r) ] and where a fint mortgageo with power of sale 
unneooasarily files a UU* praying a sale, subsequent incum* 
brancers, although they consent to the salw are entitled 
to riieir costs out of the purchase-money, although it bo 
insufficient to pay off the first charge (s). A mortgagee, in 
an administration suit, has no specific claim on the proceeds 
of sale piud into the general credit of the estate, so as to 
entitle him to the accumulations (<)• 


Ckftp. XXL 
8Mi4. 


Purchasers on taking a eonvoyanco should bo careful that PnoluMr 
the deeds are not improperly loft in the possession of tho 
releasing incumbrancer/ Where such is the case, slthough 
they may not be postponed to him in the event of the 
money not reaching his hands, his bill against them may bo 
dismissed without costs, unless they have a covenant for tho 
production of the dtods (u). 


If the purchaser, beforo completion, is served with a ronasMt’i 
petition or notice of motion for payment of the purchase- m 
money out of Court, he is entitled to his costs of appear- 
ing on the application, although he make no opposition {a ); tm, «b«n 
but such costs will (as a general rule) be disallowed if bo 


to) T. LoMarit IS Bmt. wd aoo JU SptKtUft Stta ttf Z* B. IS 

eSO ; «nd MS Jidridgt V* WeStrooS,* Xq. 16 . 

5 Bmt. IIS i «d M {$) OotA$ v. iY.kO. SS7. 

14 SIsi. 1 i Crmt % Mmjf, 3 (0 ^9 ^ 

Peasiaam. <«) rws t. s x. a 

(y) HoB T, U «m. 1. J.t$4, 336,136. 

(S> Oo 0 ^ T. Mv, IS Bmt. Isa BSiv W T. WaU$, I Bmr. tOlr 

(f) Wrtgkt T. 13 9»v. 463; 
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THE OOUBT 0? CHiHClfiT, 

apt»oar after the ooir^yaiioe is execated: in each a case hie 
proper eoune ia merely to infonn the petitionefa that he.hae 
no claim on the .fond ^). Under apedal dreumatances, 
however, ho may, after conveyanoo, be allowed hia ooeta o£ 
such appearance (a). 


II u If the money hoa been inveated on hla application, bo 
nqoMt, h» mBBt, if tho purchAM lA reaciiidedf take the itook» notwith- 

etaading any variAtion in the fimdA (a) ; but when, in a 
iieoBteA foreclosuie euit, the estate is sold by copsent, and the 

purehaae^inoney invested in Ckmsols, pending an enquiry aa 
to the amount due on the securify, the mortgagee is not 
prejudiced b^a fall in Consols; and, if the ultimate pro¬ 
ceeds arc insuBScienti may the deficiency in an 

administration suit (6). 


from whti 

tUD4 pW* 

rtiiinr wtitliil 
to. 


Where tho conditions of sale are silent as to the time 
when he is to have poesession, and as to interest upon the 
purchase-money, the rule of the Court is, that he shall bo 
let into poesession from the quarterly preceding the time 
when the chief clerVs certificate of his being the purchaser 
iMComes absolute, be paying his purchsse-money into Court 
before tho following quarter-day (e): and although he may 
not pay hia purchase-money into Court until the quarter is 
nearly expired, yet ho will not be liable to pay interest (d), 
the estate bo a reversion, or a life annuity payable 
quarterly (s); in which eas; interest is payable firom the date 
of the puFchaso (/). If he delay payment, he will take the 
rent only from the quarter-day preceding payment (g): nor 
will he be allowed the rents from an earlier day on the 


(l) AiHm t. XateMP, 18 B«y. 581 
(t) Amp V. Amp, 4 Jw. H. B. 
ea ( KMc y. so S7l 
^ (•) Hoidif f, AJU, dtod Soe* 
118; p. 1807. 

( 8 ) Tempmti t, Widim, 

8 Jo. K. 8.10| 8 Ba. a a in. 

it) 8m T. Fmk 18 Tm. 
% 518; Oom» v. fV<^ 1 B«p» i FL 
188, 178; bot M9» M to XnlnJ, 


PrmiltfpQtl r» 1 Bop. i Ft 

180; t. aF.a 

H.B.8m. 

(t) Ai to shteb, «Uf 4^ 

</} T. M OMiM, 8 Sfaa. 
158; ^ 810; om, m to tho 

prsotbo is Intesil, MmMmn t. 

1 jfc 4 a m 
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1^ 


mOH COURT. 


ground of his numejr hRytng Un Whonr» as in the Ghtp. zxi. 

cas^ of a c<dUar 74 lodfits’* asdartaanad dhrUU; or _ 
weekly, he will |io them frmh the commencement 

of the month W 9 ^;(li(i^e ease maybe) in wUeh hrp^ 
bis money ({)| and the same prindple would, it is eonoeite 
prev^ wherOi as often happeiu with house property, the 
rents aje paid at shorter i^teirals than a quarter ; while, on 
the other hud, if rente are zeeerved half-yearly, the pur¬ 
chaser' would aeem, on principle, to be en^U^ io them from 
the eommenctenent of the current half, iuBf^d of quarter, 
year ;* and thia has been so decided (k ): on the purchase Of 
a manor, fln^ on deeotnt are, for the purpose of the above 
rules, considered to accrue due on the death of the copy- 
holder, and not on the admission o{ his heir or devisee (Q. 

‘Where an offer was made, out of Court, to purchase a 
deteriorating |mporty (leaseholds), and the Court, upon the 
Master reporting in favour of the sale, accepted the offer, the 
purchaser was held entitled to the rente from the date of the 
order of reference (m)» 


On the purchsM of a lifo interest in stock, the purchaser 
pays interest and takes the dividends from the day of sale (*n); or lifo ^ 
on Uie purchase of a lift annuity, secured by bond and pay- 
able quarterly, he must pay interest and take the annuity 
from, it is conceived, the day on which Ihe chief clerk’s 
certiffcato of the sale became absolute (o). 

The remarks already made (p) as to the abstract, searches Ai toatefoMt, 


<A) IM ,; Sprier v. Jf^rper, O. odmlikmi wv« oad &ot 
Coop. $2 1 Hindu ▼. LMu, 1 0. dma fizod for cocplrtion i mo 

0. N. & S7a^ Aj te tee cms erf * RM Hordwidt r. tord Snadf, IS 
BkortgagM, iM Batu v. Roumt, 7 H. a W. 7S1; €mdd<m r. Tik, 1 Gift, 
aim. 4S7; ssa 

(«) Wrm T. XirCM, 8 V«a SOS; (») C2Uetika» ▼. Stwienani, 8 !De 

waii^mt r. iwi ow i ya , Ara. k B. 0.ft&4«8. 

78- (») Amm j. TM^ood, 1 Jm. k W. 

w Av<U* T. WOt, y.-O. Wood, M7. 

1 Dar. OoBT. 51», fad ad. <o) Boa TVw It Vm. 

(i> OorrU T. OhmIm, « OoK, nr. 

SSI; tba mai,lBal MtakbooBMet: W-faprt, Chapa. VIU., X, Xt ' 

it will ho leo) fnm the oatcr thaf Oa 
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ChMp.ZXt 
8Mt 4 


for iECQinl)ranccs, axi^ mstten arioDg between its deliTery 
and the propantion ^ the Gonveyuee, we generally appli¬ 
cable as well to aalee by the Cknirt as to ord^iary sales. 


Covctyvu^ 
wb*B tdbt 
ia 

ChmbM 


The conveyan^. If an infiint be a neeeaeary eonyeying 
paity (g), or if, although he be not a party, it will by statute 
hare the effect of divesting his estate (r), must as a general 
rule, be settled by the Judge at Chambers (s): and this is 
always required, •whore the estate is sold under the pro- 
vhuons of the Leases and Sales of Settled Estates Act (t). 
Subject to this exception, it is usnal to direct only that the 
draft be settled by tho Judge in case the parties differ; ** 
and when tho order is so worded, a purchaser going before 
the Judge pays his own costs, unless he can make out special 
grounds for exemption (u); the practice at Chambers is 
similar to that in a suit for specific peiformance (tr). Where 
tho estate belongs to an infant, the order for conveyance 
should bo distinct from and should recite the order for pay¬ 
ment of the purchase-money into Court ( 3 /). 


Exmtflr of 
l 0 «ee oQtttlod 
to IndoBi&itr 
from ptir 
Bihiwir of 


Upon the sale by the Court of leaseholds of a testator his 
executor, although he have not been in possession, is entitled 
to an indemnity against the rent and covenants (a), by tho 
covenant of the purchaser, and also by a retainer of part of 
the assets, or by a security from the l^iatees to refund (a). 
And it would seem that a sum which had been set apart to 


(S) Wmi T. Oodfitjf, S Jimw* SS7. 
(f) CMtm ▼. Cktm, 15 L. J. K. B. 

V.-C. 8 .: mlUer, U Uio iuloiit 
opIj Intertotod in the procaede of mIo 
{EicUrtlion r. Ward, 11 Smt. 575): 
tb« cotnequeat coeU mu«t be bor&o 
bj.the {aBde in Coort: Drvm» 
laU, 15 U J. K. & 54 y.<a K. B. 
(#> Bot eee li to teeeee, Dsf y. 

14 Bmv. 819. Aj to Umm 
T uder the 8«Ct)ed Act, no 

f ofm of leeee aoed now be eeitUd In 
^ Cbofflben exoep* ta iperiil omm, JU 
itor^j EMoiCi, 14 W. B. 

185; lad tm vfw iecta 1 ud 8 of lbs 


Amendment Ac^ 87 A 85 Viet a 48. 

(f) Mi Mr*, 4 K. A J. 855; Dsn. 
Ok Br. 1186 f bowerer. Dot. 

Goar. 4 p. file; tedod.; Betoo, 1197. 

(•) V. Aav, 11 Jtv. 94 

V.-aE.A 

M 1094 

Zrorwy T. Brveke, 17 Jv. 1. 

(•) Cb dW-an t t. 11 Blm. 

578; aea, too, O mrm t. XosoeWd, 8 
Jw. K. a 1771 Dmm t. Aifm, 80 
Bear. 1; Mtumf t. Mocodi, 88 Boot. 
110; ffUbr T. jHtvM, 84 Bmt. 414 
(a) Dciws Vr CbrpMte*, 18 Bear, 
tra; mat. MA, 8 Sq. B. 787. 
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answer sucli liabilitiee will not be pyd out without notice 
to the landlord (6). 


BMt 4. 


The purchAMT tuy require the eoucurrence of el^pereoDB PmfaaMr 
having a legal title to, or remedy ag^net, the property, moummof 
although parties to the suit (e ); except, perhaps, a dowress, 
whoee dower is bai^ by a term or equitable jointure (d); 
or a person who elaimfi in respect of an estate held merely 
in trust, or by way of mortgage (s); as also of equitable 
claimants or ineumbraneoTB who are not parties to the 
suit (/) : but cannot, it would seem," if be acquire the legal 
estate, require at the seller's expense, a release from equitable 
incumbrancers whose demands have been satisfied by the 
Court” (^): nor does it, in fact, appear, that he can insist 
on the concurrence, even at his own expense, of parties 
having mere equitable interests and who ore bound by the 
decree (h) ; and the Court has refused to make, under the 
Trustee Act, an order purporting to vest such an interest in 
the purchaser (t). Any right of the purchaser to require the 
concurrence of such parties is very commonly expressly 
negatived by condition. If the decree direct that all proper 
parties convey, and a party to the suit, or creditor coxoing 
in under the decree (i), whom the Judge ooiudders a proper 
party to the conveyance, refuses to concur, the purchaser's Pirtj nbadns 
application should be against the recusant party (and not wSnd w 
against the plaintiffi) *that ho do convey (Q, It appears that 


(4) IhthiinQ V4 MttrricU, 7 Jur* 
5. a SS6 ; toe JCi^ r. 

9 H*. S9X 

(«) See end oowjder Or^ddofk r* 
14 Sim. $10. 

(d) n4. 

(e) 5i9rd,p.6l4. 

Cn V. 1 Dm a WeL 

965; JferfM, 1 Dnii„a 

W. 171,177; CM 

ITeefeiiiuC^ /sifrefMwM QpM^i 
iMry, 1 De a a S$f» nd m 
K%iQU ?. tl BfeST. 4661 
(s) dog. 107, fiMsg t. 

JTesie^ a b 41; sad IfeMw 

T. /ose^ A. 14a 


(4) IKi66epv,/o)ie^«Wn^;s&d 
M (kU ▼. SfMff, 17 Sink 40. 

(A JU BHak, 6 De G. a 

a 616; but tee Leckmert t. CTm^ 
$1 Beer. 67$, vbore e mertgegor who 
oooldttol be foood wei dedendio be 
etroitee, end eveethif order 
(I) See Uahr v. FL a E. 

14$.. A d n erttoo UuU the retutor 
fhsQ eo&rey fo tebiemoont to » dire^ 
tknthet he sui ell qommij pvtiei 
ihbU ooorej: MitUm ▼. Sirmod^ 
L & $ Oh. 614 
(0 ftflsrfy cr r. JMarsL 
io8ia.$67; dHrtaaan. ^ 
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Oh^ XXL 4 mortgageSi who hsa proved his debt^ luj he toqoired to 
tpicMva iT^g money aod*to ooncu without the usual six 
xnontiis' notice (m); but in 4 modem Lord Bomilly 
stated the role to be that a mortgagee oonsenting to a sale 
is entitled to tix months' interest from the date of his coq« 
seat, if paid wittiin that period; but if piud afterwards^ 
then interoet down to the time of actual payment (n). 
Where tiie coDPeyance to the purchaser depended in some 
measure upon a resettlement, which was impeached by an¬ 
nuitants who were parties to the suit, they were ordered to 
join in tbo conyoyanco without prejudice to their rights 
agmnst the purchase-money (o). 

Such an order will not bo made against a married woman 
in reepectof bor real estate not settled to her separate use (j)); 
hut will be made against hn infant (q); and if he revise to 
execute, an attachment may issue agmnst him (r). 



(«) T. 6 Jw. 649. 

(») Daf 81 Bwtv. 970. 

(o) T. SwOifm, 88 Basv. 
101 

(p) /onCffs V. /owf, 8 Fh. 170: bol 

Sft toflb s OMO tlM xoftnied wocnifl 
m^y bov b* ded««d »tnist«e, 4Dd » 

rwtiiig orte otitaiacd sate th« 
TVuteaet 

(f} Am to oofttijiDCDi oo ste is 
tfoditon* fsit^ we 1 WtlL IV. & 47» 
12 sad 1^ bp 9 a 8 Vl^ 

a 60, aod 11 a 19 Vkt & 87; sad 
MO p0Hi|r T. 9 Sba. 1881 

T. teM, 14 Biot 67; Ummg 
T. ifete, S Jsr. 945 s 7 Bmt. 515 ; 
8 Boot. 994 An lalut tcaaat fai 
tiU r*«y bo erdsod to caavoy, Xod- 
▼. I Co. 180; Pmmyr. 

PMor, tO|3rd j it io doobtlol stetet 
aeoBToyiDco ^ a penen ^polatod 
to ooftToy ia iteo d infont woold 
bavo tbo ooBo offoet, Wood v. 
tea I X. a X 918 ; oad 000 aow 
IVote Istteirm AM, 18S9, toei L 
^ idt by sa oqidtddt 

a te If wttUa tbo itetfi 


tad ibo fadoat bdr ol Ibo mortgAgor 
wQl bo ofdo f o d to ooftofy, tlthotigh 
tbo BiorIgigM ^ viUi tbo pfrotHioa 

ol tbo Oov4 tbo psrdbooor; ond 
onbongb, if the dotfoo bad boon for 
fcoodoosi^ tbo iafoat would boro 
booaoUowod toibowooBM oa oomiag 
of igo ; MO Mdgbfd r. 7 

Bim. 669 ! 6 Sla. 470; SMaw T. 

19 Jv. 688, V.-O. K. B.; 
Otititom % Jmsrd, 1 Dis. 987. A 
ooBToyisoo »oy dfll bo wdoroed 
sate tbo iboTo Aota, bst, ia pfoetlo^ 
looo a rtf If DMT gwroUy hod to tbo 
l^vtM Aol» 1880, POO M. 99 oad 80, 
oad ttA. 0 .1. Oa 0 fsit 

byavogtteod jadgmoat ondllor to 
note Uf footed, a tMst in teU b 
potetew bo dbeetod to oKoonto 
A dSoBtattag oMBttoo i Zmtii t. 
DmwpbN, 90 Bmt. 191 Qste 
wbotber sate tbo 1 WQLIV. o» 47 
■nd tbo 8 a 4 W2ZL IV. a 104, tbo 
OoBfiowMlloop^oldf: foo AwmI 
T. firvme, II ^sa 768, V.-a K. & 
(f^ noteT. 

osdMoXf AMA,4Madd.l91 



OB TBB CHAKCBB7 DIYISIOS OF KB HTOH OOUBT» 


1S21 


But the uiuftl coone of prooed^ing, wlMe b party to 
the suit refoM to ^oeotei has bem to tsreat auch party aa a 
trustee within 4^01 WiH 17. o. 60, and to obtain an order 
for some other person to eonrey under th% Act: and this 
course might hare been adopted when the recusant party 
was a married woican (s)j infant (Q, lunatic (u)» or mero 
tenant for life («): and the mere decree directing a sale and 
all proper partiee to oonTey, made the owner of the legal 
estatei if party to the suit, a trustee within the Act Q^). 
An order for a eonyeyanee, or a vesting or relearing order 
having the effect of a oonveyaoce, may now bo obtained 
under the Trustee Acts (s); which may bo made so aa to 
limit tho ostate to the common uses to bar dower (a). Where 
property was sold in lots to several purchaserH, it was hold 
that each purchaser might separately jK'tition for an order 
vesting the estate of an infant, and that tho vendors must 
pay the costs (6). 


(5.) Aefothe purcha9e>^§ aftet* ca^npletion. 

ft 

Upon the exeeutiou of the oonveyanoo tho purchaser is, aa 
a genoral rule, entitled to have the title deeds delivered to 


(«) Jotdm S Fh. 170; 

BUliMf/r. fFc66,1 D« O. A fl.71S; 
UMi leo /umfM v. Pikken, 1 CoVL 
18; ifeed T. 2740, 14 Jv. 197, 
V..O. W. 

(Q Waltm T« /uim, 19 Sbi. 
273 ; t. Yattgkmt 4 7. a 

a 947; Thmai ▼. 9 

976. 

(s)/»r«IJ.aL.936; tad 
■M M to Innttki, IS a 17 Ykk a 71^ 
m. 194,189. 

(c)/ftMi7VjUfa^fFK95a 
{j/f a«o eoMt oHod ia la«t foor 
notoA i aod Ki«i 0 ▼. I—el, 9 Eo. 67; 
Rohintmw. Wood^i Bmt, 943 ,* Jadh 

M $ Hk 681; J% n 

Oadwa, 7 J«r. 

T. Mofftrh 3 Fv. SSa 0» ai to tho 
^pUoeUeaol tho T tU itM Aok lS60t 
toooMtcl portMoD vhago OB iBOtat 
li legoUp HO Bntnt t. 


ITH^ 4 Bo Q. a a. 9S6; Bi 
naoMsr, 9 Be O. a J. 38. 

(£) 18 a 14 Yki. <• 60, « 29 and 
80; 16 a 16 Viot o. 66, o. 1; ondoa 
to CovBty PoIoUbo of J^ODOMtor, 
17 a 18 Vlot. o. 32, a. 11. Tho 
pwehaocr la tho proper ponoB to 
mike the ^ipUeMioci, M the pbl&tiff 
nor hiBL See Piuicf 

14 Bw. 180« Sereral kto 
mor he iaclodod in ooe petltko, 
8 , 0 . 

(«} /i H ZMdfi Sdek 6 Be G. a 
fl. 486; BowyT. JfAte-, 1 Sm. a O. 
vlx. Opp.; kit aee 1 % rt Bineanfo 
6 Bo G. a a 436. And oao, 
•0 to omnd eoM oo the etifotei^ 
Bon. CA. Fr. 1763, H mq*: Morgoa, 

76,aaw 

(I) Jfkt T. Cbr, 17 Beer. 634; 
BrmOiff t. ifaotw, 16 Baev. 994 ^ 



Pertr 90-* 
fulog mij be 
dodared % 
tnitee. 

Ai tolnutico, 
•0016 a 17 


SoetloBd. 


Aa topDP- 
dkooora righii 
oftor eom^e< 
tto. 
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Ch^zxL Hm; and En order ^r their delireiyi if not proyided for 

-!— IB order for peyment of the puioha8d*mone^, mtj be 

obtained on sommone, or^ consent) hy a peiition of course 
^ at the Ilol]s(c)/ On a sale in lotS| the purchaser of the 
oUimtU * lai|^ lot is, in the absence of special agreement, entitled 

to the deeds as agmnst the puicham of several lots of la^r 
aggregate amount (d); if the purchaser, instead of applying 
to the Court, bring an action at Law against parties to the 
suit for a document to which he is entitled, he will be 


restrained by injunction (s). Where mortgagees, parties to 
tho suit, consented to the sale, they were ordered to leave 
the doetU in the Master's office, but it was directed that 


they should not bo delivered to tho purchaser, without 
notice to tho mortgagees (f). Tho solicitor conducting tho 
sale is the proper peraon to apply for the delivoiy to tho 
purchaser of tho deeds deposited in Court*(^). 


AttosiMed The purdmser is also, in the absence .of stipulation, 

entitled to attested copiee, and a covenant for tho produc¬ 
tion of tho originals of such documents of title as are not 
delivered to him (h ); it may, however, be remarked itiat, 
in Dure v. Tuchr (t), Lord Eldon qualified his order for 
delivery of attested copies by the expression, ** unlosa you 
leave the originak, or moke some other proposal in tiie 
Master's office;" so that, possibly, upon a sale by tlie Court, 
a depoeit of the deeds with the Clerk of Records and Write 
might be sofikiciit to preclude tho right to attested copies: 
but sudi a deposit could probably not be enforced against a 
purdiaser who had purdiased to an amount exceeding that 
of any other purchaser, and the part (if any) remaining 

(e) Ch. Pr. UtO. Mto of Utie, iil fiow $7 A SS Tut 

(d) ittmuiM CaH^, diod Dml o. 7^ X 
Gbk Pr. 1100 i SooU T. Js€kmanf SI («) T« awywi, 4 B«»v. 00. 

' Bqst. lia Th9 coodiiioDi oogbt (/) li mtf r. 1 Bmv. 343, 

slVBji to prorUe Um porcbiMr $46; FtM v. Catim, V Beftr. $$. 
eliteUrg^psrtbralwcilpropatp, (p) SseHtiL CL Br. 1190; 
tetd uder ite eoBmoa ttUe, eteU 106% 1160* IIOO. 
tev9 ite cBStodr dl ite daedi. As lo (A> As to ite ^uUdesdoB tUs 
Am rigte ol s re&dor wte nteiM taf f4di iUffi, eL sfi. s A 

pari 9i ite adats to ritoln ite docs* f 
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unsold. It is a not unoosunon ^raotieo in Court sales, after Chip, zxn 
providing hj the <mditidn8 for fte eustody of the deeds, to ^ 
reserve a general power for the vendors to make any o^er 
arrangement reepeetang tiiem which the Judge may approve 
of. 


Where the estate is eold in accordance with the decree, Tirtrihufir vfll 
the Court “ will protect the porehasor against ti\e parties to 
tlio suit (2;), and all parties coming in under the decree (t ); ^ 

and Lord Sk Leonards considers it to be a general rule that, 
even as agmnat absent parties (m), the purchaser shall not 
lose tho benefit of his purchase by any irn^ularity in the 
proceedings in a cause (n). So, if the Court being authorised 
by a private Act to ascertain the amount of A*s debts, and 
to soil for their payment, sell in a manner authorised by the 
Act, hut under a wrong Gonclusion as to the amount of the 
debts, the error will not affect a purchaser (o). So, as we 
havo already seen whore the sale is made under the 
provisions of tho Leases and Sales of Settled Estates Act (g), 

* it is not to be invalidated on the ground that tho Court was 
not empowered to authorise the same. 


If, however, tho Court dearly exceed its jurisdiction, as if, UniM Ocrart 
in caseB not falling within tho scopo of tho rarUtion Act, 

1808, or tho Leases and Sales of Settled Estates Act (r), it 
assume to sell the real estate of infanta upon tho mere notion 
that a sale is beneficial (a), or, as against ceHiiU gua h’uet. 


(l) Althoo^ ifj title 

ftoquii^d nbteqoAtlr W ih« 4ea«o ; 

ifMiy T. i Pn. a W. 5S, 60. 

(0 Bof. Ill; rMir v. Semn im, FL 
AMpMitT.CMiaSHoU. 
504: t. WJaU, S H. L. a 

ea. 

(m) Sag. Law ot SaX 

(•) Bug. lie, sad oMn died la tbe 
jadgmeat 1& T. F«is«, 1X4 
Saa, d $e^,/ Dt& Ck Fr. H. 
ISCl \ *ad MA BoSfl* 5M04r, 10 
BMt. 34f; fJ i fn mfI k t. U^nMr«L 

18 Eq. ai: JPapii V. Jr«vL la ir. 

Sq. 854 i IXm ▼. WUImM, I Bq. 


B. 565; 83 L. X 081; and tag 
V. C9«fik 15 Boat. 500. 

• (o) Vm 4 Afnew r. Skmri, Sag. 
5a. 

(p) Apni, p. 1170. 

(O) If 4 80 Vlot. a 180, i. 88. 

(r) Mde iig>nJ, p. 1180. 

(•) C Viwf r, Codfir^ 5 Bear. 07 ; 
B««d r. JhMwf, 1 Mdl.585; Zhl^r. 
Ddf, 8 X 4 L. 768; IfWfT. Om* 
4y, 1 Ir. Ch. B. 817; mo Pda t. 
Omdmt, 3 Y. 4 a SI a fit Baa, 

Ai to fpAdd drcQffldAacM waiTtadsf 

A «1% t. OamM, 1 Coll ^ 
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B0ol.6» 


Bot Mi ^urw> to withcmi epedsl groimdsi tiro 

^mo fizod hy tiio aaihor of the inat for the sale of tbf, 
ofltote (Qi it is not clear tlrat the pnrohaeer won^ 1)0 pro- 
tceted hy the decree; at an 7 rate, he will not bo compelled 
to accept the title s and a purchaser, especially if ho ^ the 
plaintiff in the ttuse (u), is always bound to soe that the 
sale U according to the decree (^); although he is not 
bound to see that no moro property is sold mil ho 
Buffeiont for the purposes for which a sale was directed (p), 
nor will he, it would seom, be affected By fraud In the 
proceedings of which ho himself is innocent (s), unless it 


677: Mid nM V. L. B. 

S Oh. 4|)» S60; Mid u to CMW la 
whieb. More Hvs Ute PMtiUoa Aet, 
tiic Oottrl direetod % eelg of ea eeiito 
In which Ml inlent wm InteneteO, 
9(di evprd, f. I1S7, end ceece there 
cited. And eee, e% to the eele hy the 
Court of eheritj lende, v> 

of ytmrk, 1 Ite. 8S6 ( 
Att.’0€ik ?. SbidJt Bta Compngt i 
Bene. iSd, end en^n dtwl; AtL-Oen. 
e. PS^im, IS Benv. 67« iO; 14 Jvt. 
1068; it be^ been donbied whether 
the Coort een direct n eele vpon 
petition nndnr itir B. BomlUyi Aet 
<62 Geo. ni. c. 101) ( eee /• re 
Pmi^i Ckaritjf, 13 Sim. 820; In re 
Ifewton^i Vknntf, 12 Jnr. 1011; In 
re Anr Inland Otaritg, 8 7. A L. 171; 
£camaU, In re, 16 Beer. 207; X|^ 
/bnfl CJknriijf, A.; end, «• to the 
itatnte generelljr, eeo nportcr'e noCe^ 
14 Benr. 120 : howerer, It bei been 
held thet the Court bee nch e power, 
end thet the title neqmred ihoreli^ 
oea bo fcccod on en tawflUag 
(dueer, In n AjAM$ CJmUf, 22 
Beer. 286. 8eo now 16 A 17 Tlot 
«. 187, a 24, 18 a 12 Yki, a 124, 
nSS, 28 a 241^04. a 186, 26 A 26 
Tkt a 112, 82 A 88 ^et a 100; 
end eee a 12, wUA gireie power to 
the majocitr ol the tmeteee ci n 
to etfl^ ont n mle el the 
cherityriMa XTaderthe 1WZLIV; 
a 68, the Oo«l hm ordmed the 
riTefrionry la twwt d a teantio in 


reeltj to be cold for hie metatenenoo : 
In n BirrSMWi ^ BCea A G. 1; eee 
In n TWmmt, <A 27&; /* re Pitiur, 
I Ha a Tw. 449 ; end thli fa BOW 
eipcemlreathcviMdfiee 16 A17 Viol, 
a 70, ^ 116,124, 126, 112. Where 
the faaetio fa teneat far Ufa end tho 
inowne le more then raflofant for hlit 
meietenpoa the Cooii bee no power, 
under the 126th ee c tio a, to eeU the 
lead far boUdiag puipoeee t In re 
Cbrfatt, L. B. 1 Ch. ^ 610. The 
Act doM aet la tni fe re with the eddi- 
Uonnl reqdrementi of prirete Aete, 
aeBHseipMeef^2Dra 288. Ae W 
the rlghti d reel repceeentetire to 
eniploi pcoc e eda we t^ Aofa, and In 
ft Wherfaa 8 X>€ O. U. a G. 88. 

(I) Bhdiam t. lave, 2 Ha 40| 
/eiUaoa T. Befcer, 8 Beer. 288; end 
eee Wtipw a SMrrow, 27 Beer. 690. 

(«) % MinntU, 6 Ir. 1C<^ 

88; die eifM, p^ 1126» 

(s) (Uefa^T. AepMaC Ba 181, 
18^ 126; iMfpdtT. irjiVWi^2Bra 
a a 246,251; end eee Jfa Thompion'e 
Aetfad AMea Johaa 418, 428 ; Pt 
Woodeodit TrntU, tb & I Oh. Ap. 
280. 

(f) a. Ct / Aewne a 2bmimf, 10 
Jir. 718) XMm.t. irfifancM, 21 L. 
T. 272 s 221^ J. 911; I Bq. B. 668. 

(*) to 0Bf. Ill I toim ▼. Svnni, 

iy.aZbir8)2H,iba267;ato- 

mrik % Averts, 12 le. Bq. SU II 
peHii^^ntiitf la to tod, ol eo nr ee 
he fa tofai eWefat^ Y. Befaer, 4 
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ltd i^parent on tl^e f«oo of tke demf (a) t nor. ia 4. aalo 

4mpoachablo on tbo gipund of its hRTine been the object ... 

for wbich*^ suit, piofeaaedlj directed to other pnrpooee, 

*wsk in feet ini^tuted (h). And the decree is no protection 
Agiunat persons of whom the pujcbsser hss sctual notice 
that thej ought to hare been, but are not, parties to the 
suit (o)^ or against a judgment creditor, who does not come 
in under the decree (d); so that in eveiy such case the 
purchaser ahouldiieo that he obtains a dibchaigo. 

Where the property is vested in trostecs who have power '(kiiuU ^ 
to ^ve a discharge for the purchaso-moncy, and are bound unTunriiij 
by the decree, it is unnecessary that cestui^ yuc ti'itri who 
are not before the Court should bo made partios to the con* 
veyance (e). 


A purchaser, after convoyanee, has been allowed compon- 
sation out of his purebaso-money, on the ground of tiio rent pnuftiioa for 
of the estate having been inisatated in the particulars (/), or { 10 ^ 01 ^ 
the lengtii of an outstanding term (y). But of course tliis would 
not be allowed, if ho purchased with notice of the error {h). 

When ho claims compensation, bo should apply by summons 
to have it either paid, or deducted from his purdiase-money. 

Under spemal droamstances, he has been allowed to pay the 
purchase-money into Court and take possession without 
prejudice to his claim for compensation (i). 


Dow. S4 ; ZmiI r, StUktry 9 («) Waiien t. jeua, S Jnr. N. 4 650. 

BH N.8.6SS: Me rIm ontlMgcBe^ (/)'Omtn x. On*, 5 Siov 447; 
iubjeet, TKof Ml x, 6hr9r, S Dro. 4 wbeie tSe cmKlitioni tb*t 

W* 106.^ eompciiMtiop whouM be illowipd for 

(e) Oon V. StafpoeU, 1 Dow. SO; eay^omr b Uio perticultf*. 

1. J. a t. 867. (g) ffxner v. TFtfmf. 2 J. 4 C. 

9) Bowm V. Traill IJ. 41* 275; S74 Ai to wbetto, io rq orvUaftfr 

2 K L. C. $57* eiM, Uie ^WNfvei of oompe&ietloii 

( 0 ) CWobufS T. Se wn , 5 BH 151 cen be detenDtaed imdar the penri* 
•*-155 1 Pirn x»Pkr$, 1 Dn. 4 WrI. riocM of the Coaunco Law PTOoedore 
W I BeflbW ▼. MsTtoUf \ Bn. 4 Aef, tee Toe v. BMam, U R. $ Kx. 
W. 177 1 esd'oee 604 lb ol Biep. 74 bOowin^ OoRm* ▼. OolUm$y 85 
658 { 5 Hr. App. 57.r Ds W y Bmt. 506; racI eompere S« I/agpery 

p4M,OaR.App.5r|0BMMfT.SIOM* lb n. S Q. B. 567; iad vi(/< 

Amr, A, 51; m W T i w w mWtl o u , gp.m,ni. 

ffarmm V. Bdifh & 45; Jkmm w <A) OamgUlx, IT^ $ Moa 101 

JKwrUr, 0* 4$; Rod we 4.47, 41 C4 Mm v. Abba*, 6 Do G. 4 & 

(4) Kkight X. Fmkf U Bwr. 451 111 

VOI. II vu 
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Chftpii XXXt 
Section 6. 

iUtethe 
pnottoe, kc, 

OontM to be 

idot>tedi/ 

parohoeer 

vefoeeto 

«o(D|dete. 


TfeappnMd to 
be irreepoa* 
iihl«. 


'Pitrchieer 
liecomtoK 
Uhkn^ 
bofr>re com¬ 
pletion. 


S.VLES BT TUI COUBT OF CHIKCXBT, 

(6.) As io lhep}wHi^t whsn the pu^xhaeer fuiU to complete. 

As we have already seen (k), under the present practice*, 
no step need be taken by the hij^eat bidder in order that 
be may assume the character of purchaser; the conditions of 
sale fix a time rat which all partioa may, if they think fit, 
attend by their solicitors at the judge's chambers to settle 
the certificate of sale; if a bidder fails to attend, 4ho certift- 
cato is settled in his absence; and, when settled, is ugned 
and filed, and becomes binding on him without notice. If 
ho take no stop to complete the purchase, and he bo supposed 
to bo incompetent in point of means, the vendors may 
apply, on notice, that ho bo disebargod, and that tlio estate 
bo ro-soM (/); or, a<« is now tho more usual course, to obtain 
an onlor, not that tlio purcliaser'bo dischargod, but that the 
estate 1)0 roaold, and that he may pay the expenses arising 
IVom his non-compiction of tho purchase, the expenses of tho 
application to the Court, and of the ro^sale, and any deficiency 
in price on tho ro«sale (ni): under such an order, however, 
tho purchaser has still a locus pomitentia; so that if tho 
property, 1)oing a rovonion, fiUl into possession before a 
ro-sale, ho may claim it on paying his purchase*moncy with 
costs (n). Whore the purchaser makes default in payment 
of tho pui'chaso^moncy and takes no step to complete tho 
sale, on onicr may, it is conceived, be obtained to rescind the 
contract altogether (o). 

Whore, before the tiroo fixed for completion, Uio purchaser 
became bankrupt, and his assignees declined to complete, 
tho Court hehl that the deposit was forfeited, and made an 
order for re-sale; but refused to make it witii out prejudice to 
any right whieli the vendors might have against^tho bankrupt 
or hhi Bssignocs, in the event of a less price being obtuned(p). 

(J;) Suprd, p. 120a (•) Mcrimm T. IS But. 

<q ifodikr y. I V. 4 B. Si. 

54i \ CunUffhfm ▼. S (•} Conpan r. irsrl4»,:ie 

Ant 344; Dan. Ch. Pr. 1193 i Bug. Baav. 3SS | Smtt f. MertiUh, 9 Jur. 
lOi. M. a M9; 4 Gift. 907; Wat»% v. 

(») T. Uwriiye, 4 Hyt k Coe, 1* la 19 Bf. 319; mm of 

C. 614; Btaadeit t. Grof, AM. 619) dAo psIoRBaaM. 

Orry y. Orty, 1 Bear. 199. (y) Dyrar t. BMor^ytyk, 9 Jbr. 
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If tko purehaser U reapoo^ble, ibo ^ndore may tdco out 
a Hummooa requiring him (o ahow cause why he should not 
ho ordered within a given time to pay his money into Courts 
and to pay the coete of the sumniona (q); if he appear on 
tho summonsj ho is prinid fucie entitled to havo a roferenoo 
on the titie; and, if he do not* appear, it sccuis to bo requbite, 
before auy order can be made, that tho vendors shall have 
deliveix)d tiio abstract, and procured tho chief dork's cortili- 
oato in favour of the title (r): or that tlio purchaser sliall 
havo accepted the title (a). Whom defendants to tho suit, 
who wero entitiod with tho plaintiff to sliarca in tho estate, 
pumhased a part of it of which thoy wore in pomcasion, and 
tho conditions produiled any objection to the title, they 
wore oit1ere<l to pay in thef cafuv purchasc^nioney, although 
thoy cldmcd allowances for improvciuenta, and tho estate 
was incumbemd (i). 


On the other hand, where the contract is inoquitablo (ii), 
or where to enforco it would bo attciulod witli groat hcuil* 
Fillip, as in tho coso of a sudden and violent change in tho 
money market (oi), or whero tho purchaser has by mistake 
givpn an unreasonablo price for tho estate (y), and in ox- 
poiUtious in applying to tho Court (z), he will, according to 
sonio ^tliorities, bo allowed to fuifeit his dopoHit (if any), 
and alwidon tiic contract; but this will not Iio conccdcfl on 
the more ground of tho prico being excessive (<e); nor in tlio 
case of a person without authority btiylng tho estate to pi*c- 
vent a sale at an undervalue (6); nor, it is conceived, under 
any ordinary state of circumstances. 

N. g. 1917 : 4 Gift. 470. 8«e 
X. Witter, U lit 6 0. P. ISa 
('/) LojtedoWH V. jneteWa, 14 V€i. 

SIS. * 

(f) Dftik Cb. lies, sad ASMS cited j 
and Bae Jhtlmer v. S Jar. 440, 

V.-O. W.; 16 lb J;, K. ft 11 ClL 
(f) AMtr V. ifaiT^ 10 Bmt. 39. 

.(I) Jhlmer r. AtfOaa, 16 L. J., 

K. ft. Ok 11,L. OP; Bain, 1194 
(a) Stij^ 110. 


(x) &Tr(7<1 P. Wnu.746; 
$ed quart. 

(jr) Muniiead v. FVafmW*, died, 
bni with diii^f^batiuii, Gog. 120 ; 
BM OooU T. Cn^, S Ir. Eq. lot). 

(i) Beo T. 9 Y. 4 C. 

620, 626. 

(«) /• ft A*ft4, Qtad Sug. 110. 

(6) ytUierpe v. Mamjfmatt, 14 Ve& 
617; £m parte Tmkinit Bog. 120. 


Cbi^XXI. 
Sect. 6. 

If nppoacd to 
be re^oDilblcr 


PiiTcbaier, 
whether 
nUuwod to 
forfdt cbfj^t 
and abatwou 
conttsH. 




INDEX 


ABAKDONUENT. 

Qf pavol agre«m«nt^ letUr voggortiog, U qo ooii|^t» 916. 

Of coatr^ct ■^roroliaagr in pgaioetion not liable for nee and 

oecnpntion^ 25 % 

by veodor—riglite of hU reprusentatiTos, 901. 
in purcluwer’e lifetime, iU effect, &c., 909,905, 860. 
•ntltlee vendor to have abetract retonied, 878. 
by Aaeigceee of baukropt pnreltaacr, 804^ 878. 
by tnuieo of bankrupt punJiaeor, 84, 854, 873. 
by porcliaaer from Oourt, wUetUer allowable, 1887. 
Of rigbU of .way, 363.. 

Of pOMceoiou by boabaad and wife, of bar eetato, 386. 

wliat is, under 3 4; 4 Will. JV. e. 87, 389, n. 

Of vendor’e lien for pnrcboso-money, a'hat U, 733 «< 

Of objeotiou to title by purchaser, its effect on costs, 1130^* 

Of projected railways, Act for, 810,768. 

its elTect, 763 

Of decree fer specific perforzuauce by delay, Ac., 1115. 


ABATEMENT. 

Of rent, agreement for, must be in wiitiug, 804. 

, Of price, for miedeecriirtion, 116, 654. 

when claimable for defeob^ iu estate, 651 ct sc^.,a&d tcv 

1068 et wg. 

none fer defect of title, 1068. 

vendor, when compelled to allow, 1065 U ecg, 1U56,1071. 
to, how lost, 1071. 

porbhacer, when ednipolled to accept, 1076. 
poTchaser iinsnceesafuUy claiming pays costa, when, 
1077,1138. 

In respects of deteriorations, 1117. 

Of Incnmbrancea, obtained bf pnrebaaing partner, ennres to 
btfiedt of firm, 087. 

ABSBUCB. 

Of husband, tnay prove illegitimacy, 337. 

Withbnt Udioge, raises presumption of death, 340 ft se;. 

Of title deeds, how far noties^ 675, and m 67A 
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ikdeX. 


ABSOLUTE. 

Intereet, inirehaMr nco(]^&o( rcdoeoabU in li«Q oi, 1073. 
ABSTEACrr. 

Vendor independently of oouditiooi bound to delirery 125. 
Gonditlon# ry p ect i ag, ISO) 186. 

In conditione, mmue *^perftet nbetnet,'* 180> 16I> 168. 

Wbnt it ft ** perfeot^’^ 186, 168, 861 . 

Vendor bound to v^f/, 148, 300, *407. 

except is wliet cneee, 14E 

Wlien perfect, what it mnet contidn and ehow, Ch. VIII. «. 8. 
Taxation of chargee for, 901, n. 

Purchoevr^e right to, imd right to retain, 180, 876. 

condition reatnetang, when expedient, 125. 
Vendor pnye for, except on eolo to railway rompeiiy, 86 ( 1 . 
Condition Tnoiigngoo mny aoU under, 173. 

Coate of, iuoladed in comlitJon oa to coete of ooutnot, 860., 
where a mere copy of former, k fbnikhed, 86(>. 

•djonld alnlo written conaent of pnrtiea agreeing to join 
in aide, 888. * 

tVbnt iimet bo fiinkUUed In various caeca, Ch. VIIL e. 3. 

KfTccC of couditiou for ite comuicuecinont witli apocificd docu- 
muui, 15E 

Condidou rcnpeciing. If early tiUo lost or dcf«cU\*e> 153. 
Productiou of, prior to ealo, wbeu expedient, 153. 

Aa to ite prepomtiou, couUnte, and delireiy, Cto V1IT« a. 4, 

«a&d«tn07. 

>71iat a sufficient coninieucement of, 805*^808. 

Should be regnlarlj continued, 808. 
l^peraUou of, ou solo by Court, 1107. 

Delivery on sale by Court, 18(16. 

Condition for delivery 125. 
l(ow to be co|picd, 304, t6., il 
IT ow waived in ISqnity, 305, 48*1. 

Of title under ImU Itegietry Act, 305, 306. 

Delivery of, cannot suii]dy w?uit of wrilUn contract, 81C, 108C. 
lint muat precede i 4 >plicaUon for payment of purchoec^monoy 
into Court, on sale under decree, 1887. 

Non •delivery of, its effect on conditione aa to tim^4;c« ISO, 304, 
•305, and ^ 040. 

Shonid be accompanied liy copy of contract or coudiliona, 306. 
Aa in i>eruaal of, 30H. 

Hattera to be obsmvod In oxamlniJig, Cb« IX. a. 4* 

Or on condition aa to interest, 636 H rag. 

J^ng rcU'Ution of, without objecUon, s^waiver of tide, 1118. 

Aa to ita examination and peruaal, ClnvYllI. a. A * 

expeuaca of, when recoramblc purebaaer, 04P, and 

Objeciiona to, carried ia, ou reference of title, 1007. 
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ADSTR ACT-^oo 

A« to Ito rerifio^on^ 145| 1A5» 

Mott be rerlfledf altbouj^h deeds not to bo prodaood, 145« 
Should be reiifted at reador’e expense^ on sale in lotij 173. 
ErroneonSy porchaser re*oeliiog oo faith of, 051. 

Most bo retomed, if contract finally abandoned, S70» 

ADSTBAOTION. 

Of part of aul^eot^nAtter.of eontracti 2 >e}uictUc lUe^ 1117. 
ACOBPTANOE. 

Of lease by aHsigueca in baiikn])it47» A3. 

Of goods to saetma eoniract nuder Btat. of Fraiide, 802. 
Payment by, to agent of vendor, when valid, 101. 

Of right of pre-emption, 809. 

Of offer by post, 81 H, 831. 

Of offer, binding if not coodltiaiinl, 823, aud see t&., n. 
Conditional, its offoct, 820, 430. 

Of abstract, after tinio fixed for delivery, when iuexpccUo’it, 3t)5« 
Kxaiuinaiiou of, wlioiher no, 4o0. 

Of title shown by abetmet, lU offeui, 309, 430. 

when dclity in making rotjuisiUons 
amonnU tu, 426, 429. 
not a waiver of pui-dinHcr's right to 
have olwtruct verified, 430. 
nor neci'searily of his right to com¬ 
pensation, lOCH. 

does not bind purchaser In.caso of 
Irandulvnt concoulnient by ven¬ 
dor, 431. 

Acts of porchaser, being occnpyiug (cuant, whether an, 4£d, 
and U9 1024. 

Sul»joct to removal ofs]x»nljs0 ohjcclion, its elTeet, 4:)0, 1097. 
Nut always requirod of jnu'chasoi' njovlug to ixiy ptircLase* 
money into Court, 1218. 

^Incf see Waivan. 

AOCJESd. 

To estate, want of title to, 115. 

Doctrine as to, os respects illegitimacy, 33U. 

ACCESSION, 

lu eoiroapondeooe, by both parties to ifuine toritis, Is' an agree¬ 
ment 823i 

ACCIDENTAL. 

Loss or improvement after oontract is iho purchaser’s, • 846 
d ssg. 

Ombiioa of parcola from convoyance, 807. 

ACOOUMODATION WORKS. 

Should be referred to In agreement for sale to rail way 
pony, 806 . 
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INDEX. 


ACCM>MM01>ATi0N 

Wb«tber ooDinet for^ exifproea^ la Eqi^/i 968^^9 0 0, 

vhere tliere hM bM part pafonMiWf , 
\ 99 \. 

ACOOUKT. Km Ejcpb2(ditou 

Of profits, Stc*t How tok^ If tala to tmatoe, &c., ui asldo, 40,40. 
LiabiU^ tOi of fidmarj veudorst 66. 

Wlieo ttlo set asUio ba fraudulent agalaat rondor, 436, 706. 

Or At fraudulent against paroliAser, 80A 

Or as against eroditora, 011« ' * 

On oluvritj infOrmatlona, 17, n. 

Against Tender, delajiug to show title, 6S8* 

Against pnndiaser erioied under paramonat title in Bqnit/, 011» 

how far oarHed back. Oil* 

what it extends to, and genezmi form of, 

on, DIE 

Against purobsser ericted bj tbs Crown, 493. 

* Not obtainable nnder prayer for general relief, 1014« 

Deeroa for sxtecifio iH^rformiuice sbnuU direct, 1116. 

Settlement of, with agent, when o<|uivalent to payment (o 
vendor, 191, 068, 65!). 

ACCOUNTANT. 

To tho Crown, bow far his lands are liable, 493. 

who U an, 403, n. 

Within the mle^as to privileged commuuieatloika, 661. 
ACCRUER 

Of title. Km Statote ov Li nit at so vs. 

ACCBUINO. 

Benefit after coutract'^pnrehaser cutitlod to, 948* 

ACCURACV. 

OfpnrticnlorSftnatcrial, 119. 

ACK NO WLEDOM KNT • 

<St title, under 3 8s 4 Will. IV. c. 74, 366, 301, 397. 

What amounts to, 36<j, 307. 

By whom it must bo signed, 387, 397. 

Subsequent, inaj revive extinguished ri^t, 309. 

Its effect between uiortgegor and mor^agee, 391. 
AOKNO\VL£DGMENT OF DEEDS* 

B/ married women, search for, 409* 

how pi*oved, 31A 
searches to be made fiir, 490* 
when Beeosiftry, 670, 600. 
as respects ber sepamte sstate, 570 et seg* 
how affected by Ha^ed Wonen^s Properly 
Act, 1870, 679* 

by Vendor and Pnrebascr 
Act, 1674. ' 

of lease hy busband and erifb dt wift’s 
estate, 670* 



XKDEX:. 


*123n 


AOiCNOWXiBDQMBKT OF DEEDS— 

Iloda of tttkiiig, and pmoUoi MiBeting, 57f ei 
Ontll mad^ Candor moti dUoftargo inooml^raiioei^ 50B 
Vendor paja fnr, 707* 

ACX)m£SOENOE» 

la porobaee^ blade in£&t aUaiiuug S3. 

Or mended women beoomiag nujttrit, is. 

Or matrlad woman ae regard« her eeparato e4taie» 50. 

In voidable porehafte hy iroetee, biudn cfUtiC r/tie triiHf 47,4B» 
How diatlngolehabla from ooaflimation, 01. 

The nnauthoriaed aot of agent, 188,180. 

Of vendor in pnr^uywr'e abandonment of oonitaot, odeot of, on 
relative rlghta of vendor^ repteaentailTOe, S61. 

May bar oMutmctive tnut^ S88. 

fiaie ▼endorse right to aot aaide fraodnlent onle, 38S, 747, 730. 

Xn oaee of a charity, 38S, 483. 

In randorie claim to Intereat, ipay bind purohaeor, 043. 

Bare right to an injunction, when, 773. 

In pnrchaet*, or eapendihira by pnrvhasor, blude cutvoiwi ohiiai* 

• anU, 843, 843. 

But by party in poMeetlon doce not bind ronuiudvraiau, 843 
1031. 

In expenditure, held to bind landowner, 1030. 

What enffloient to waive right to con)i)ensAUou, 1008,1071. 
Purohoeer when not bound by, to accept bad title, 1113. 

ACHE. 

Statntoty and onetomary, 041 e«r/. 

Eetaio preenmptivcly told by, if quantity ■tuted, 031, 03 A 
Clieehire, wbat it contains, 044. 

ACT. 

Private, oopy athould accompany abetiact, 303. 

ie not notice, although dcclarod public, 603, 671. 
Beoitala In, how fiw evidence, 331. 

How to be proved, 310. 

Atfeetiug p ro p e r ty, ehouJd be noticed in purUcuhiiM, 117« 
lint local puldio Act need not bo noticed, 117. 

^Boing notice to all the woxid, 863. 

AOnON. 

Against vendor, for concealment or misiei>rceeutation, 03 et mg., 
803,804. 

eolicitor misrepreeeiitlug titles 07, 08* 
stranger mlnepreeenting ^woporty, 109,103. 
purchaser or stranger, ^ elander of title, 103. 
auctioneer, telling without autiiority, 177. » 

devisee of ooveoutor, when it lice for breach, 700. 
tenant, for payment of rent, by purchaetf alte^ con* 
veymnee^ 81A 

For brtaeh of condition as to compemtlou, 141. 
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ACT10K-^(ocm i iuue<fy 

For deposit, if piu^aaa gp off, 170* 

BjftucUoueer Agiunet psr^ (or whom ho loio li agent, 170,and 
M 184. 

Bj Agent fbr hla commlaoioo, 187,188* 

B; vendor, on cheque |hr deposit, 188. 

on rO for pnreha^moncy, 740^ 046. 

In rcapoot of pcrfomuiuoe of parol agreemeut, 201. 

Or of imnefcr of i>Arol agreement, 2(il. 

Not for coUatemt matter, mixed up with void parol ogreciDciit, 

806. 

Hight of, for broach of covenant., to whom it belonga on denth 
of coveuaiiteo, 71U. 

alrcAd/ Aocrued, mo^t bo diechargod \>y ivloaee nndcr 
oual, 071. 

For roortgngo debt, not ivetraincd, though uioHgngce bavo 
agreed to <>oU oetAte, 871. 

For rofoinl to refer to Arbitration, 141. 

Fur recover/ of Imul, &e. Nrv Btatvtm or LiuiTATJona. 

Of ojcctmeut ngaiuet pnrcliaeor rejecting title, 438. 

For ueu and occupation ogainat parcliuaer, 258, 430, 058. * 

h/ imrehaaur, 258, 430. 

By vendor njion pnrehaevHe coven ante, Oh. XIV. e. 4. 

By purchaaer upon vendor’s covenaiiU, Cb. XIV. a 5. 

For i*cnte, 6:c., by purcliaaer of revereion, 613» 

For rent and coveuanta, ^Tiidor of lenieholOa w^hen liable to, 
021, 082. 

Furchaaer, when liable to, fur nuisance, 020. 

For breach uf contiuct, Ch. X Vlt. jvtmm, 

Qrounda of defence to, Cli. XVII. a 6. 

When rcKtiuincd In Ei|oity, I'h. XVIL a. 7. 

Inability to recover doinages in, when a defence In Equity, lOGl. 
Bamagee recovered in, a defeoco in Equity, 1060. 

For title deeds by purtrlutfer under decree, ivetimiucd, 1222. 
Costs of, in suit for ai>ecific performance, 1136. 

ACTS. 

Meaning of, in covenants for title, 783. 

Of ownership by pnrehaser, when eu acceptahee of title, 430, 
437. 

Of purchaser, whot will rebnt preaiimptioiL of advancement, 033. 
Of vendor, may avoid contract,* 1087. 

Baboequent, of inrilea, cannot explain agreement, 9C0* 

but may be oTideiice of miatako^ 1036, n. 

ACrtfABY. 

Opinion of, ao leet of value of reversionary iatmat, 754. 

4 

Al>kQt7ACT. 

Of GObaldtimUuti, bow to be detefmined,'754» 
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ADDITION, 

By parol to writton ogwtttwit^ jaadmiatlUla at Lav, 110| 05S, 
Or oa bobalf of ^aintlff in Equi^, 1O0A « 

WhoB admlasiUe ao a defence in ^nity, 1037 U seq» 

When inadmlMible aa a defence in Eqoiiy, 1(H7. 

ADITS, UININa 

Lav reapeeti]i£^» 371. 

ADJOINING. 

Owner, what ie, under Lande 0.0, Act, 703. 
ADMIK18TAAT10K. 

li<Ktere of, received aa evidence of iiiioMtocy, 33A. 

Suit, lU effect on power of trUHtcca for talc, and eaccutom, 60. 
ie a lit pmtUttMj when, 400, 407. 

damagea for breach of coveuaut, oJtiitniLblo as debt in, 70C. 
ae U veudor*e claim under decree for unpaid purchase* 
money, 1117. 

affe in, by Court befoi'o dccivc, 1101. 

ADMINISTltATOR* Soe PniMNAi. Il8mB8KXTaTiv«8, 

^ Of convioi'e jmpcrly, liie power* mul dutiee, 11,80. 

Cannot buy in (estate e pvrsouAl estate, 33. 

May ndojft couirtict, entered into by ngeut before gnuitof letters 
of admiuistratioii, 188. 

Time runs sgainst, from deatli of iutestiiic, 3H>. 

' Assigument by, before adminietmtleu, void, 660 . 

one of eeveiTil, valid, 680, 

Of unpaid and iutestato niortgiigce, can obUvin legal cslato under 
Trustee Act, 680, n. 

Ad h'tcm, when tnty le ap])oinicd \*y the Court, 1011. 
ADMIRALTY. 

Court, onion of, operate as jndgineui% 467. 

ADMISSION. 

Of ogroemeut by au^nrer, enres want of atomp, 838. 

its effect, 1034. 

Of tide, when contract for pmohasc auiounls to, 27tt 
Answer in Chancery may amount to, 431, 1034, 1097. 

Of debt, when a sufficient achuowledguicnt under 3 & 4 Will.lV. 
C. 87, 397. 

ADMITTANCE. 

To co^bolde, should in abstract be preceded by eurrejider, 297. 

of one trustee, on purchase by several, 618. 
Keceesocy to cctupicte the legal title, C03. 

To several teuemenbt, practice as to, 601. 

Costs of, who pays for, 708,700. 

CuBtomary heir may sue as such, before, 701. 

ADOPTED. 

Child, purchase In naxes qu adt'ancomeu^ 038. 



18S0 


)K1>10L. 


ADOPTIOK. 

Of Aoi of OAAXitiiOrijied 168/l89« 

Of act of i^omotm, bjr pnblio compoaj, 189. 

Bjr Uoir of hi« ucoator'ii ymrol oootracti 85& 

Bj vidow of husbatid’it coatnct for mXc, )008« 

ADVANCE. 

Of price, what rcqufrod.ou opetiiog bkldin^, 1809. 

of biddiuge not opened for, after corUfloaU of nle le 
nbeolute, 1200 . 

ADVANCEMENT. 

* When purchaeo ie UoUl to be, 032 suq. 

Where porchneo Ie iu joint namee of paront and ehiLd, 033. 

May be rebatted by contempora&eoue aote, Ac., 083 m;. 

but not by suheeqaent acte, Ao, 034. 

ADVANTAOE8. 

CoDcealfnent of, by vendor, 100 mq. 

Coneealmaut or diacloeure of, by ptireliaaeri 106. ^ * 

Legally inddental to, ore preeamed to acoonipany proper^, 118. 
Obtained by partner enure to benefit of co*pariner| 027. 

ADVEKTinoUS VALUE.. ^ 

DMtruetion of >natiers confurring, reliovee purobator ftvm cou* 
tract, 247, 248, 1067. 

Want of title to port of proitcrty pottieeeiug, a defenooin EqaiCy, 
1073,1074. 

ADVENTURE. 

Property porobaeed os no, doce not sarvivo in Equity, 024,025. 
ADVERSE INTEREST. 

Parties bttviog, prior to contract, not proper poriiee to suit, 1000. 
ADVERSE CLAIMS, Claius. 

ADVERSE LITIGATION. iSee Lanos Claobbs ConeoLiDATiov 
Act. 

ADVERTISEMENT. 

Of sale by fiduclaiy vendors, pro)M 2 r, CO. 

vheu evidence of reputaUon, 020. 

Of resole, vrhetlier evidence of occepionco of title, 483. 

Under Settled Estates Acta^ praeUco respecting, 417& 

ADVICE. /kB PaoneBsioifAi*. 

ADULTERY. 

- Of wife, yet issue l^ltiinate, 336, 

ADVOWSON. 

Time for sale of, liy trostee, 63. 

As to sales oi, with respect to simony, 242. 

Title to, most be accepted by parcheser ctaimlngto presenli 850. 
Must be carried back, ovtf what period, IM. 

Yay puM under the word ^ living,** 203. . ., « ' 

Bi^t to recover, whep barred hf ti^ 90^ ^ . > 

How affected 1^ judgm^ts, 486,468^ 408( . . 
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A DYO WdON— 

PdrehMar oA from (tremUA? t^ before pA;^enty 

IQM, 

on fhradaleui 

OAle^rao. 

AFFIDAVIT. 

Ma 7 be a eaSoieut memonuulam of egreomotiti n., fiI5. 

Aoknoirledgemexit of debt or claim uador 
3 & 4 Win. TV. & 37, 387. 

Of aokaowledgmeotof deede, may be takea by offlciale abroad,3 73. 
YerUyhig certificate oC aok&owloJguent by married woman 

tUQHi 1>e filed, A7d. 

u to emaoroe or omieeiofii in> 073, n. 

Of title on pf tition under ljuide Claoees CoiwolidAUoQ Act, for 
payment ont of Conrt, 007, 670. 

Of fitneea of propoeeil iureeUoent, 071. 

AGE. 


Of tenant for life, mimtated, on ealo of reror^ion, 140.. 

Of obildbearing, praompUon as to, 343, 340. 

AOBNOF. 

* Denied, may be csteblubed, 164. 

by parol eridenoe, 804. 

Alleged agent may be examined to dijiproro, 833. 

Should be allegod In bill, and prored, 1014. 

AGENT, 

For pUTohaee, may not eell liis own ostato to principal, Id. 
Fiduciary reiidor may not act a>*, 31. 

reeponaiblo for acts of, 70. 

For sale or m&nAgemout, cannot pnrehaAe, 34, 36. 

Of mortgagso, cannot poroliaae bim under power of sale, SO. 
Of fiduciary rendor, cannot himeolf piuvluiae, 37. 

For sale^ should sell when practicable, 03 
how be ought to sell, Ch. II. e. 8. 
his power to conclude a oontinct, 66, anti see 163. 
for what price be ehould sell, Cli. II. a 3. 

For estate^ cauiiot sign open contract, 183. « 

General points respecting sales by, Ch. II. & 4. 

Vendor not oommuuioaiing defect to, how far liable, 33, 84. 

« Clidm 0 ^ to zemuncrudoo, how lost, 161. 

* Auetioneer is, fbr both paKios, 161. 

Ai te his appointment, powers, duties, liabilities, and remunora* 
tion, Ch. V. 3. 

May b6 af^lnted by parol, 183, 187. 

Kfither oontracting party can be, for the other, 163. 

Of eorporatitm, how should be appointed, 183. 

Of puWc company, how should be appointed, cA 
PriTBto instmetions to, by prindpol, dfset o^ ^ « 

General authority to, iiiolndes right to do subordiimte ib. 

How far purchaser bound by note of, 164. 
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Hov A&thorUjr of^ m&j bd bttAbliibed, ld4y M4. 

CoAtnMt bj iiomtAAii eoforoe<lf 185, And m 831, n« 

Whon bU authoritjr maj bo fo^kod, 188. 

When penoiuUx lloUe, 185, and w 187,848. 

Fowen of, 166 €t Mg. 

FUymenU to, wlien^vnlii], 181, 050, 058. 

May not, ithonfc apcda! authority, rooeire parchMOomoney, 
166,050; nov th|><^t» 101. 

Sjguaturu of agre«inient by, binds principal, 187, 838. 

How Agent ahoiild sign, IHO, 834, 847, 046. 

Of public couiviiiy, may uiUz official seal abroad, 100. 

When entiUod to eommiftiion, 167,168. 

Alleged Agent luay b^ oxanimcil to OUprovo agency, 838. 
ConsoJur, uotoriol ocU by, proof of, 31U. 

Aoknowledgmeut of Uile by, bind it ptinolptU, 386, 301. 
PHncij>al, when bound by fraud, Ao., of, or mlareprcaoutAtion, 
03, 600 cf 638. 

And by notice to, 645, u., 656, 676. 

Loat by Anad of corainon, bow to be borne, 656, n« 
by fhUnro of consnion, how to be borne, 650. 

Whctlicr within the rule iie to profceeioual commmiioatlona,861. 
May ane and be ened on contract, when, 040 et Mg., 1007. 

diimagoe in Equity Against person Odscly oontraotlng m, 868. 
Principal, ountraoting as, is bonud, 165. 

Kouinal, ooutract by, when enfui^ced, 1000. 
wbetUer he may sue, U46. 

When to bo a pnriy to suit for spoci^o performaneo, 1007, 

When ati impro]>er pnrty, 1006. * 

ImproTiUont contract by, not enforced in Equity, 1046. 

Town, coats of, may bo toseil, 780. 

Uuanthoriood payment to^ does not exclude Tcndor’s lien, 736. 
Powers Olid liabilities of, 046 ef $eq. 

For purchase, ciuiuot sot up illegal ty of agxeemont as agatust 
bis priueipA], ^etnbk, 1046. 

AOISTMENT. 

I^irol agreement for, Tolid, 803. 

AGREEMENT. 

Not to bid at auction, Tolid, lOA 

For Bale of land, wiiot it compiisos, 115. « 

In writing, generally necessary nndor Statnto of Frauds* 
Ck VI. s. 1. 

Effect of, on preliminary n^o^tions, 108.* 

For a lease, when void leaee may be supported os an, 206. 

Caeca within the 4ih oeotion of the Statute oi Frands, 20(\ 808. 
CaeM not within, 801, 808. 

Told under the Statute, may yet operate os a licence, 801. 
Written transfer of parol^ tb. 
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PiiJ^ botvaui oatgoiiig Aod iaooming t«QAut for of 
growing er^M^ Tolidt fiOd| fi04« 

To ttke^oraiiHoU lod^gi, maj bo bj porob 204» 

For inoroftM or obotemeiit of root, wHotUsr maj bo b^ pavol, 

. For (i/iter <Uia) tale of lanib whon roid in iota, S05. 

now far eooakitutod bj notice from railway cotoprmyi 209 . 

Auewtr in Chaneory may hi a raAoioiii niomoronJum ofy 8 Iii. 
Affidaylt tn Cbanoery may bo a auSeiout, 810. 

Rdoital off bo a aufficioui mcmorandam, SIO. 

Wbetliar petition of lan'lownor for iavostmint anfftciontf 810. 
lloth partiaa mnat be named iu» 817, 819. 

All the eaeential torma mnat be fixed, 82o. 

Written, when dfipeneed with, la auila for npcclQu porfoimaueo, 
1088 $l $$q. 

Tbo preparation of formal Agreomcut«s Ch. VI. a. 2 . 

WliAt to bs oomprleed In, on ailo by prirato contract, 805. 

on mio to pnblio oompanioa, 80C. 
What^ informal dociunonta nxay couaiitut^ Cli. Vi, a. 3. 
Signatnro to, Cli. VI. a A 

p need not be allegad in biU, 1013, 

Stampa on, Cb. VI. a. 5. 

in tonante' agmmenta, 107. 

In evaaion of atamp lawa, la void, 230. 
fia to illegal agreementa, Cli. YL a 0 . 

Wbat are, 830 et aeq, 

Fni* sale by aarigneoi* of bankrupt, ite efiTect, 878.* 
tmatee of Innkrn])!, lie iirect> 873. 

Cojiy of, aliould accompany abetract, dOS» 

When to be recited, 584. 

To pay iuteraat, cifSoct of, 035. 

To take rente, &e., exoiudea claim to intereat, 043. 

In ooiiveyanoe, for lesiao, no additional atam|i, 700. 

Pato], to give iudemutty enforceable iu Kquity, after convey* 
oner, 811. 

Voidable, purchaser wlietbei* bound by notice of, 884 cf 9cq, 

To uae property aa in trade, ban aiirviroraliip, U84, 085. 
Beapeoring joint pnrchueea, 920. 

JUmediea at Iaw ami in Equity for breach of, Chapa. XVII. 
and XVIIL 

Fntiro, Equity mast be ablo to enforce, 1040,100^ 1084. 
Froduetion of, when eoupclled at Law, Ch. XVII. a 5, 

And 9H CgHTaacT. 

ALIEN. 

Ino^wotty of, to hold land, former law reapecUng, 12 H M 7 . 

how affected by Natoraliaatiou Act (1670), 23. 
Deniaation, effect of, 84. ^ 

NatoraliaaUon 4f, 85. 

No lien on land, preenmed in fnvonr of, 739. 
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ALIBNATtON. 

Battrdnti on^ how vaBA ** 
KurM vDoutt Duty be ratnined 




end CottticiAAOi VAi,re* 
Oie reetrieUoD, .1001.^ 

Of eheri^ ]ende» whm ?eIS(l, 12S4, n. 

Of teneat for life’A oeUte, effect of, oa hie power to coaeent tff 
■ale, 7^ 77* 

Bj Crown debtor, iU effect, 4dd, 404. 

Champertj, what amouate to, 239 $iq. _ 

Of porobaeer*e interest under eoiitraet, 240,247* 

Ai to reatrictloim oo ^oeral right of, Ch. I. . I ud 2. 

Of Undf jti covenantor liable, 777. 

ALIENEES. ^ 

Of pnrcbAeer, wbon bound b^ hie oorenanto, 764,767* 

When take benefit of veador^s oovenaote, 777,778. 

Of pnrcliaaer or voodor, may enforce Hpedfic performasoe, 005. 
Of Tender, epedfie performance when enforced againet, 906— 
906,1009. 

ALIUNDE. 

Objeotioni arising, purchfieer’e right to take, ; and «m 

434. 

Ai^LOTMENT. 

4 

Ekpected, not inelnded in .contract, 110. 

Condition to be used, oo ealc of, 100. 

Sale of, Iwforo award, 100. 

What abstract of title to, requisite, 266,267* 

Tenure of, 260. 

.Held under lereral iitlei, ete%ard’e ftce, 710. 

Vnaacettalncd, tale of, at inadequate inriee, enforced, 1081; 

AIXOWANCR * • 

To Teodor or pnrehaser, when sale set cade. 8 h Accotnm. 

To tenanUs* conditioiia as to, 13E* 

Crown-debtor not eutiUed to, for repairs or Improvements, 493. 
None to vendor, for nnanthonsed expenditure rabaequontly to 
the contract, 248, n., 048. 

To evicted pnrcliascr for improvementc, Ac., 912 

ALTERATION. 


Of property, by iitfoni purehaMr, its eifoct, 27* 

W- by married woman, 20. 

Of time fixed for sole by anthor of inadmlsrihle, 6^ 
Of advertised mode of sale, should be advertiisd, 69« 

Of printed particnlars, Ac., by auctioneer, 112*. 

Of draft oonveyanee, whether equivalent to sgreemtpt, 036. 
Of signed agreement, efibet ^ 2^ 969,97f^.97I* . 

aodent li^Vits effmt, 358. . 

Of proper^ by veador, disoharges purdmaer, 246,441. 
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ALTEIUnOK— 

•* Of pR^Mity.bX powtuaeffi iti «^fet»-4d0» 487» 44fl^ 

* In ^proved dmft coaT«x<Aoa> thould b« inaniioBedi 546.. 
la affidavit^ wiiyiag certideato oTackaowMgaiaiit married 
wooma, iti 57d> a* 

Of deed^ whether freah etamiw P ioeMa g yi 707* 

• Of wiUf prmmptioa ea to^ 41& 

AMBASSADOB. 

Ha^ take affidarit or oatht 576. 

AUBiQirixr. ^ 

la writtea a^emeat, fktali If pateati 941^ 920. 

Patent dlctiagulahed from impezfeet referenoe» 996. 
lu eootract, ite efieot oa pm^hMer^e Uabili^ to pay iniemt 
oa purchaae^mOoe^^ oompLetioa^ 090. 

Parol e^deimoi whea admimible to cxplaioi 903. 

A ground of defenoe in Eqnl^^ 1036. 

and for reAuo! of ooeta, 1197. 

AMBIGUOUS BZCITAL. 

Kot noUoe, 870. 

ANOESTORa 

Vendor ifeTenante againet aote o( whan, 766. 

Purohtee iu name ofi no adraaoemeut, 033. 

ANCIENT DEEDS. 

Not to be abotraoted, 989. 

bnt muet be glren np on oomptetion^ 674. 
dktt^^tid ooploi of» eaunoi be reqaired^ 148> and m 07A 
l^oof of exeoation of origioali nnneceeiary^ 318. 

A^^CIENT DEMESNE. 

Land held In, whether within tbe 1 A 9 Viet c. 110^ 463,469. 
Andent Lighte. Liotfri. PnBraurrion. 

ANGLING. 

Bight of, ie a d prendr^ 37A 
ANNUITY. 

CoDtraot for pnrohaae o( from infrnt, formerly amiedemeanonr,5. 

by infrnt, formerly touI, 93 . 

Sale by fldaoiaiy Tendore for, iuralid, 76, 7D. 

For of, when enforced $Ster death of annuitant, 950^ 1089. 
If redeemable ihonld be eo etated, 117. 

Ama»’nf, for how loi^ reoorexable, 379, 399,400. 
la ^^reat** within 3 A 4 WilL IV. o. 97,377, 400. 

Fayeble out of penmal^, not within a. 49, 400. 

Time generdly eeeential on eala oif 419. * 

Seoured on fo bound by regUtered jQdgmcnt,.4G9,470. 
Seardiak fov^ 454, ^ 

Eatato add for, fid eoform duty now p^wLle, 597, 007,606. 
Charged on lacul, eetate unit be add anbjeot to, nnlem ay ni- 
tant oononr, 61A 614 , * 
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ANHUITr--<0Oia*H««O. 

OormaA mareljto iadmzUfy againt^ iimfidap^ 658« 

UnloMi lam ia 4 troiiio^pay dob^ M7. 

TaBdor** Uon^ trb«n th* ostatB It for, 736. 

Corenant to pajmeni 0 ^ ba otAtaqoln^ 663. 

Wbaibtr Inftdegq^y 4 a 4 ataaldtratioA, lat^ ba ibpwn, 746 
743| 1063. » 

Btleaaa of, tupporta d^Ultmeot otbanriat ToLoatar/p 606. 
Porohaaor o( Oroia Coark, wbea eatitidd 1317. 

ANSWER. 

InoamhiaAocr, 3 m., bound hf, on inqi^rp at to obdm, 36. 
Wbothcr bo utod uutko, 06. , 

In Cbancerj, may be 4 ^utBdout motuonuidum of tgroomtnti 
308, u., 310 

And in tuob ctae, want of aUmp U launtterUl, 338. 

Uaj bo a toificioAt tokoowlodgmeut of debt or obdm under 
3 4 4 WitL IV. c. 37, 386, 807. 

May amount toao aooopUnee of UUo, 103^ 1097. 

Should vaiae datoco of purebaat to Talut vitbont noUoe 834. 
Adniitdoa of paiol agroouwut in, by dofoudant, 1031. 
ANTIOIPATIOK. 

Of timo, fixtd by author of truat, for aalt, improper, 63, 1100, 
* 1384 


mortga^for nOa, la bankniptoy OO, n. 

By manied vomao, roeUaiot cm, Cooii cannot waiTa^ 0, and 


APARTblENTS. 




Agraaxntnt to letUn^ not within tha itb taction of tbo Statute 
of FauH'S 804. 


APPARENT AGENT. 


Acta of, bind, 184. 

APPEAL. 

Ponding yet ocnvva&oa ia tattled, 1119. 

Money repaid on, dora not btar interne, 1131,1187, 
APPLICATION. 

Of pur cha a o - m oney, purebaaer whan bound to tea tc^ Gb. vtit 

a. 8, 666 4 ttg. 

on aalei to zuilway eoapanlta, to, 663. 
Mode of, on hIo under Settled Eatatce Act, n77«--'U78, 
on aale by Court, 131^ 1318. 

appointment, 

Of i^eent^ bow to bo modi^ 188. 

Exeniie of power itt etot ae to HaWlilrttt euiyumrioD dutr 
376. 

Dead U, !n abttrae^ thould be praoaded Ij deed crtetlng power 
is 937. 

Of toaloaure oomiulmionar^ to, proeumed, 83^ 186, n« 
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AFP01KTMEKT---<«mlWiM4- 

DotetM jndgoitij^ mder old Uw^^L 
&d aiSUr, mdet now Uvv 46^ 469. 

Dooo nol dofoot Crown dobto^ 499. 

SxoopI Of roopoots puroboMM witlioat notiooi 467* 

And toftomontniy oppointaoptf, 463| u. 

To bo rogittorod in Conn^ Rogiflt«r» 681. 

BAot on prior ooroiunts for 766, 77A 

By ooTonontor, poroon eUimlng under, eloimf under him, 784. 
APPOBnOKMEKT. 

Of diridend on otoek sold out for invwdnient in Iftnd, 80. 

Of eoonting ronta, condition for, ISO, 616. 

Of rent^oherge, condition fur, %b. 

Of ront, eoudltlon for, on «le of rermoioa, 181. 

Of rent, onjMvemnce of reveraiou, 181. 

Of rmt, oondittoDf fbr, on eide ol leofebtdd^ in loto, 181, 
171. 

Of tithe, 864. 

Of iTTimhffir m^nty of oopyhohU aiuI othor propeity, 686. 

to ATOid bigher duty, 686, 60S, 708 
Of pnwihuee money, when eoreml eonveynuor^ Ukon, 603. 
When of pcrchtee money paid into Oourt under L. O. O. Act, 
666, 678. 

Nona of demagee foi breech of covonnuU fur title, between 
tenant for life end i^emehidenniui, 767. 

Act did not apply between vendor and pnrohaaer, 818. 

Whet eaaec are within, 818, n. 

Of runt under late Act, 818,81A 
what it inelttdee, t7«., n. 

Of rent, when pnrehaeer of eerorod portion ot eetato may eue 
for, 816, 99a 

Of land tas, where landa rated together aro eevered, 6ia 
APPBOPBIATIOK. 

Of purohaee«money, and notice given, may mto intereet, 687, 

688 . 

When juatidalde, 688, 686. 

What amounte to, 685. 

Must be a dondjtdi^ iA 

Ita efleiiit, if inenmbrenoe d ie eovered, 806, 80C. 

Of payment by piurohaee^ 804, n. * , 

APraOTAX^ 

Of draft, when e^dvaleni to agreement, 984. 

Whan a waiver of title, 488. 

'Of ftUi, by eoeaml, dM not bind client, 806, 48a 
APPITBrXKANOBB.** 

inil not ppavil^ti not proparlj aervitnde^ 688. 
ABSmtATZOK. abeAwann. a 

Conditio fbr, aoUoa Uee ibr breach o( 141. 


n X 8 





DfDEX* 


Bond m$j nmotmt to ancagrooBU&ti S08, isd m tSO. 

Prioo mndo detemOiiAbU hy, fldl, S2S, «S4» 1064 
U&dor Conuaoa Iaw Procoduo Aot, 663 H 9$q* 

Procoediogs imdor^ oa ii]Ci u>d«r L. C> C» Aet, 61} 443} CiO, 

' 977,97A 

* ludoWper Lm no Uon foroooti of} 447, 746, 
1093. 

Costoof, 731. 

ABBITRATOB. 

Cannot pnrobMO eUima of porti<io to roforo&ooj 83. 

Hutt act «trict]y within Uio tomu of his auth^ty, 034. 
Appointment of by one part7> should be duly n^fled to Uie 
. other, 634, d. 

Award of, bow inTslidatod, 634, 083. 

MUtahe of, when rectified, 035. 

ABCHS8. 

Throwing orcr land, by Boiiway Co., 810, d., 311, n., 444. 
AROUMEKTATIYB ERPLIE8. 

To objections to title, whether s wsirer of oonditioni as to time, 
&C., 161. 

ABREABa 

Of dower, what reeoTeraUep 396. 

Of periodical payments, what reooTerable, 376 H ssg., 398 ti s^. 
Of iatereet on purchnne money, w)iat roooTsmble, 039. 

Of rent, what rtcorerable, by purchaaer, after oonTsyance, 613. 
ABTICLKS. 

M&rriogc, post-nuptial asttieme&t is notice o^ 664 
ASSENT. 

Puroboaer’s, to investmout of deposit, nsoeasary, to bind him, 

103,1310. 

to delay, ban hii right to sppsopriate purchase* 
money, 635. 

To contract, party Imnd may require other party to aJguifJ^, or 
to reject 332. 

To purdiase, does not bind subeeque&tly acquired ioterce^ 643. 
ASSESSMENT. 

To land-tax, evidence of ooc up an^, 334. 

ASSETS. 

When manhalled for vendor’s Ueo, 738. 

. Heir or devisee liable in action to extent of^ 796. 

Legal, purchase-money paid into Court 1% 131A 
ASSIGNEES. 

Of Bankrupt ov Insolveut, their rfghCs.to bis ifter>aequlred 
property, 14, 39,80. ' * 

s Selling below i eseir<d prise, 80. 

Tbko sobjeet to all equities, 30, 
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ASSIGKBSS— 

gjapoi Ut»U» dS. 

Hcne far eila bxt C^ It. a, iT 

Mod# of «aU <^. IL A. 9^ And ma 661. 

Price, Oh. ll. A. a. 

Ba/ing in, liAbill^ of, 69. 

Tbeir genATAl lUUlidcA, Oh. II. a A 

Of bAokrapi porehAAer, might take to, or abeudon, coui^Mi, 

95a, looa. 

* ooBtroot bj, to idl Ioqaa, Ased them aa AA«igiieoA 

taMreoi;979. 

Of bAnkrnpt, coveoent bj, to produce deed^ ii qaallAod, 565. 

Of pttfcb AAA* money, tbelr rigbte end llAbUlUcA, 739, 805| 000. 

Of luAolveot, when not poe^Kmed for delay, 840. 

Of benkmpt or iAA^rent vendor, xiroieotion agmlnAt, ib, 
compelled to bar eetalo tail, 809. 

might (nforoi and are bound by contract for apIo, 006 , 000 . 
Of vendor^A or ]>nroliaeer*A iotoreet ttiidei* oontmct, who x>t^l^r 
pATtlei to cnltA by, or Agaiuot, li) 00 —^JOlI. 

EqiillablA^ liability iu reapcot of Icaac, 279. 
jVSSIQNMENT. 

Of leAAC for leas than throe ycara, paivl agreement for, void, 108. 
Of parol AgreoQicnt, whoa a good eon«idenx^on, SOI. 

Of tonoA for yearo, vheu preeumod, 394. 

when a protocUon to porcbaieri 514. 
Deairable, if incambraaoe kept on foot, 605, 506. 

What to bo entered in County Begieter, 678 a «eg., 681. 

Of vendor’f lien ^ parol, valid, 739. 

Of leaee, Agreement for, how not ficrformod, 1071,1076. 

belongiiig to wife, by huiband, 9, 677, and m 1001. 

Of contract by pnrebAAer, who proper paxtiee to euit after, 1011. 
ASSIOlfS. 

Of purchaier when bnnnd by hie coveuante, 766, and Me 766, n. 
When shoold be named in covenante, 761^ 706. 

ASSISTANCE. 

Writ of, to obtain poAecaalou of land, 1199> 

A8SUBAN0E. 

By infante, lunatic^ and married women, whether void, Ac., 
Ch. L a 1, 

Farther. jSW CoTvraiiTB toB Titlx. 

Furthor, purehaeer’A right to, in Equity, Ch. XIV. a 8. 
ATTACHMENT. 

Bflbot of debtor into ouatody under, 482. 

For non-payment of pnrehaeo money, 1199,1997.* 

*For refheal to oonrey, 1990. 

ATTAIKDXP. 

What it la, and Iti oflbet, 19. 

Kot avoided hj oonditional pardon, 13. 

How aflMed by reoent Ac^ 18. 
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ATXBKTIOK. 

Tron defM In Mtat^ T^bdor »Q«t aoI dirtHi M. 

attbstahok* 

Of ngbtmtion nMmon*), wliftk ■ofldaot, 684,688| ftnd Md84, n. 
Of daed% diould b« Attended to, in eumining nbetenct, 416% 
wh»L puAoM bjr nttaney, 570. 
nnttwl, whtn notiee of ftmnd, 668. 

ATTESTED COPIES. 

ConditioD roipeoUng, 148. 

Pnr ehfl ee H t Hght to, 148, Ch. ZIII. i» 7,1888. 

Of deede,vbo& erldonee, 818. 

Of dooomeote prodneod na nogativa etidtnoa, pnrobMor not 
entitled to, 148, 838. 

ATTESTING WITNESS. 

Slgnetofe e% no eignMure within Statute of Fnnde, 884. 
Whether proof of decdi eon he required, 8i%^d m 966. 

Whether eifeoted with notioe of contoute of deed, 675. 
ATTOBNEV. dte Bouciroit 

Aaenimnoe mode hy, power to be prodtioed, fto, 811,31L 
Signature b^, of agreement, 186. 

Beooipt under power of, when iii^uffident, G88, and m 001. 
CouveToneo bj, bj infkut or momod woman, voul, 8^ n.| 570. 
Vendor muet not oonvej hjp 560. 
hloat execute, m name of p^ndfed, 570. 

Mode of execution hyp 617. 

Power of, whether irrerocoble, 811, 560. 

Beramiemtion of, undor leovnt Act, 786. » 

ATTOBNE^'S AND SCl-ldTDBfl^ ACT, 1670. 

General prOTiHione of, 788. 

Contract m to remunemUou, <6. 

Security for future co^te, f5. * 

ATTOBNMENT. 

Pureliaeer ciui proceed for rent, So., without, 814» 080. 

By mortgagor, opeiAtee u on eeioppel, 810. 

ADOnON. 

What it is 177. 

Furdioeei^ by fiduciary vendor, v^doUe, 38, and m 40 and 48. 
Authority to sell by, doee not juvtify pviTite 65. 

- Tidndory vendors, whether hound to edi bf, 05,67,79. 

eellmg by, are not teepccteibU fte reoult, 81. 
Agreement not to bid at» valid, 106. ^ 

Solee 1^, are within Statute ci f^unda, 197,1084, 

Agreement on mla by, refen to portienUre, 805. 

B^jUe nle by, a proof of valuer 754 ^ 

Betatea ore gane^y aold \ry, by tha Ooqrtg 1190. 
jxenos DtJTY. 

^ Bleated (by 8 Vtet, 0 .15X1084, m 

P^ment ^ wm not a part parftrgiairra, 108i 



INDEX. 




ATkmowa^ 

Ctimot bojr the ^ 

Bdng * ti T irt — <Mno» ^4rg«, 6^ 180. 

V«rb*l dooUumfcioM At i*l«» ih^ •Aet, 110| 111| 1040. 

HU lUUUtlai, «adr«isumtioD» Ch. T.c. $. 

WbtD pmemliy li^Mep 177) 176. 

CmuoI d>legfct0 tb« 176. 

Cannot Tarj t«niu aitar aat% 176* 

Atithorttj oCf rtTooabla betea aa)^ 169L 
horn Ytf iaaqlrmef on randoT) 161. 

Maj tall bia own aatnU) 17A 

y^hM he maj pa/ d^M^t to rendor, 160. 

CoamlHiOB of) how regolatod, it. 

Olaim <dt to remnneimUon, how Loot) 161. 

Pa/neaat of depooit to^ 191» 193. 

' Xatr/ bj) in tale book, bix^ either party, IdS, 607, bnt aw flSI. 
But the naxue of other party mtiet appear, or aocUoneer mnet be 
penonaU/ bonad, S17,818. 

Whether, can ene part/for whom hepareonall/el^ieeeegeu^lbS. 
Ma/ be eaed for deport, 046. 

When and why a p^/ to enit for iq*eoii)o performance, 1007. 
Who appointed) on tale b/ Conrt) IlOO. 

AUSTAALIA. 

lAnde in, bow conre/ed, 68H. 

AtTTHOBnr. 

Effect of aootloneer oxoaeding fain, 177. 

Of anoUoneer, when it may, and may not, be roToked, 168. 
Effect of agent exoaeding hie, 186 , D47. 

Of agent, 166. 

Special, ae to paymont, moat be followed, 102, 606 4t wi, 
AWABD. Mw AxarnuTiov. 

Conditioni reepectixsg, nnder Ineloeuro Act, 164. 

Want of enrolment o( evpplied by etetatc, 104. 

Of valoerv ee to price, 888. 

Under Common lAw nocedoro Act, bow may bo enforoed, 886. 
When efidenoe of reqidalHoa of Acte being complied with, 867, 
and m4b^jL 

Agreement that title ehall oomzuonce with, 866. 

How ptored, S10» $e$ 887,.8P8, 316. 

How invalidated, 684,686,1084. 
hfietahe in, when reotiiied, 686. 

Pnblio Company bonnd to take np, txndcr lands Clanaea Con* 
w eolidatlon Act) 686. 

What li Aonld determino, and when final, 686, W ih., n. 

Of Tithe OcpuniMiMieti) an inetrnmeDt In writing within 
^iportioomOnh Aet^ 613, n. 

BAILm. 

PttTtheeer of Ihflin^ eetate^ diargeablt ae, 91A 
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BAKK. 

iuio, otk Mie hy gtatotoiy Tando?*, 66d m9« 

b/ trutt^ whethw Ui «7 an mpoo^bla for its 
tiilQrSr 668» n. 

BAi^KUfO ACCOUNT. 

Psjmsnt l&to, whetbsr so sppn^ristiofi, 630. 

BANKRUJPT. AfKi m Caskruftct and Aasionw. 

Could not cuke « tiUo sgsiosk his MsigUMOt lA 
AftsMoquirsd proper^ of^ Tsstsd iu sstignsst^ irhuif 80. 

£Wute 0 ^ mJ^t not bo bonghi hj 38. 

nor hy oommtnionar, 33. 

How to bo sold. 8o€ AaoionB. 

ElocUon by Mslg&eos of, 834, 873^ 778. 

TrusUo of, undor roeont Aot^ 04,67, 873. 

disclsimer hy, 84,864, 873,776,706. 

witliio whsi period sod iu wliot wsy 
tho right most bo oxorrisod, 864. 
being s solicitor, msy oo&timct to bo psid for bis 
sersieos, 783. 

Contrect tor oslsof bis eststo, exempt from stamp daty, 837, and 
•m666. 


WLetber to bo s party to ooDT^ra&co of bis eiiate, 613. 

Bound to convoy midor order of tfao Cowet of Bsnkniptoy, 613, 

668, n. 

Joining in sals by ssolgnoco, enters into what oorenaote for 
title, 558. 

Trustee, eotate of, how may be got in, under etatnto, 667. 
Tonsnt in tail, hew bis estate barred, 683. 

• Aseignees of, purebaser when protect a^unst, 846. 

DeaUngs wi^iWbet protected under recent Act, 847. 

"Order and dispoaiUon doctrine as to, 848; 

Property o( wl^t is, under recent Act, 848. 

BAN KB 17 PTC Y. And M BasnsuPT and Asstonnse. 



Sales in, on application ^mortgegw^ 66, n. 

retnm of deposit on, when ordmd, lOA 
are within Statute ^ FmnaMf 187,1084. 

Are exempt from stamp duty, 689. 
lUddioge In, may be opened, 81. 

Of proposer, revues nnaoeepted offer, 830. 

Of rither parfy does not determine eontru^ 863. 

Of vendor, purebaser bow protected against, 847. 

Of parebaeer, deposit set off against deficiency on rmiiTr, 168. 
. Costa of reesls, he., whether proveable in, 16% n* 

Plea of, in veudoris suit tn spedfie peribnBane% 866. 

Of puroheser before completl^ Its e flbe^ S6A 
.Of tenant U tail, ita effe^ 688. 

Proceedings In, bow prov^ 317, 

t ' under tbereeml Ac% A 


• V 
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BAKKBI7PTCY’-(«MaiiMM(0r 

Beajoli when U> b« made for, 406. 

Act of, Botite when immatei^ A# 

EfiM OB HghU of judgnoBi eroditor> 460,46^ 

on poyohate% Ac., In name of child or wiU, 667, 966. 
Ord^ in, bare tbe etf»ot of jiulgmenU, 467. 

Pnrobaoe*iao&^ how peid, on tale lu, C61. 

ComiolNion in, not In Itelf notice, 671. 

Certificate is, whether a defence to action on covenant#, 70^ 
Damage# for hreaeh of ooTeoant, when proveablo in, 705« 

It# effect, wider the late Act, on voluntary eettlement#, 910,911, 
and m 938,939. 

BAPTISM. f 

Of child aa tegitiniate, raiaea preatunpUon of marriage, 336. 
CerUfioate of, not evidotce of timo or order of birth, 346.' 
BARGAIN. 

Ko.aabatontkd damage# gencrallyi for loei of, 940 etg. 
BAREATRT. 

What la common, 249, o. 

BASK PEE. 

When enlarged Into fee ainiple liy 3 A 4 Will. IV. a 74, 300. 
Created before paaelug of the Act, i# protected, 301. 

BEDFORD LEVEL. 

Iteglater of oonveyaneea of land lu, 686. 

BENEFICE. 

Not within 1 & 2 Viot A 110, 473. 

BENEFIT. 

Party may cooaent to aale for hie own, 02, 76. 

Happening to estate alter coutmot, la token by parchaaer, 246. 
Rule reflecting, on purehaee under decree, 121^ 1226. 

When pnrchaeer claiming, muat accept title, 940. 

Of covenanta rana with aei#ln, 778, 770. 

BIBLE. 

BniriM in, evidence of pedlg^, 348. 

BIDDER. 

At auction, to protect property, formerly allowable in Equity, 
112,113,196. 

But not at I«w ) HmhU, except by atipulatiou, 113,196. 
Auctioneer Iff agent for, 182. 

Buying in w ro ng lot^apedffo performance not enforced against 
lOA 

Emplcymifih^, under Bale of Land ^AncUon Act, 1667, 196. 
Who ia anthoriaed, on aale tgf Court, 1195. 

Hlgheatp ,17hen he beoomea tlm purchaecr on #alo by Court, 
i2oa 
BIDDING. 

Beaerved, wl^ allowable^ 11^ 118,129. 
napal, o»aale by Court, 1109. 
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b« rtinMted b«fim of bAinm^r, if bo m^itioo 
" JB4 ^ 

Wbother noh b oooditioa !• TAlid» 1B4 
Agrootnozit not to oppooo io 106» IM7, n. 

B/ Mgtbi, boyoud AQtteiBod amoBBt^ iu ofbot, 12^ 

Afftr wtoto boogbf in^ 1190. 

ite OPBiniio Bibbibgb «uf Bimbtxb BiDouiot. 

BILL. 

Xu odnlalftrotioB «iut» ita effect on power of exoootar% 00. 

Vor Bpeciflo perfoTBiBUoe» diwoiaeod, rotom of dopodt wheo 
ordered, 109,193,1199. 

Of j&Aj be BoeepUnce of goodt within tho Btntote of 
FrBiida,90S. 

Filing end not emloo of, commenoetneni of foit ondcr 9 d( 4 
WUL IV. c. 97, 377. 

Of 8elfi Act 64c note mi the end of Gh. Xff, 

Of ooeta, deiirery And UxAtion of, 793 H mq> 

For epe^e p erf o n nAaoe, fom of, Oh. XVIIL e. 3# 

« Sling, biode pUiutiif to perol oontrwot, 1053. 

not diomiwd for ptoeocntioo, fieiiding referonoe^ 1099« 
diemiieJ of, llll, 1199,1193,1194. 

Oroo^ for reeoindlug oootr act, when not to Sled, 1079, n. 

BILL OF EXOHANQE. 

flhoold not be giren to egcnt, Ao, for pnrdiaee money, 17B, 
* 191, eeo. 

Taking for purohaee-money, doee not affoot vendor'e Ikn, 731. 
Pajabie to tho order d a married woman, wheUier BoUoe that 
it belongs to her eopaiate eetate, B71. 

BIBTU. 

Evidence of, 940, 349. 
filBHOF. 

Fordiaae by, of annuity oharged on reotcry, not aaide, 33. 

Sale of Icaae by, freehold title not to be required, 107,990. 
Baitndnt from preecntmg or ooUating, j^diyig auit, 1096. 

BLANK. 

* Ijeft fer ^gnature at fbot of agreement, He eSheb 99A 
ming up, after deeil is eaecuted, ita eftob n. 

BLINI) AND DEAF PEB80N. 

Kotioe to, whether valid, 79. 

BOND. 

Of reference, may couatitote agreement^ 903i 
By nilway Oompaniee, on entry befece p^munt, 44^ 970. 
XiklBg, fer porehaae-Boney, whether ii kffirti Ueoi 

734 If aaf. 

Money aeotmed by, not within aeet. 40 of 3 fed 1T« A 97, 
a204. 

Of Indemnity, bow eonatraed, 56A * 
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By •■ ladtmniij low of titU doMH 413. 

For miiojmmtf wonot nqalrod m » “Auibor «»• 
ninee»* 737. 

A^T^oOM&t to operifloolljr oaforoodf 304« 

Agroemotti la oh^M off opeoifto performaaQo oi^ onforoedf 1061. 

BOOK. 

Bntriw ISj whm OTidonoe of pedigrot, 346, 340. 
BOtlNDABlBS. 

Of dlBprmit tafittrM, mut bo dioUoguWliod on lalo, 154 
Bvldonoo of ropntotioa ao to, 330. 

BBBACH. 8u B^svTAT. 

Of ooTotiaat S 0 $ Cowavt. 

Of oODtroot. 8e$ Coyruor. 

Of agroosicnt hy tonaat, vben rendor imj oao for, after ooa* 
T 07 M 00 , 813. 

Of tnuti what amounts to oonfimatioa of, 40. 

Tniatoa of legal eatato, liable fdr 85. 

When tiae of apodal oondiUooa anovate to, 173. 

Of tmat, and Inability to give roooipte for parohaeo^aiODe/, 
dlaUogiiiahed, 601, aud we 6 () 0 , 610. * 

olearlj etoied in coadiUotia, tnay bind porohaaor, 160. 
Trudot’a Ilea aflboted hy, 730. 
parobaeer, vlieu affected hy aotioo 870. 
iaada parebaaed ia, qH$ try^f loaj oUim, 040. 

agreemeut aaoauUag to, aot enfbrvod ia 1047, 

aud m 908,1047,1007. 

BBIOK EVICT. 

What i% 133, 138. 

BROTHEB. 

Forohaae ia aane of a, not au adrauoemant, 033. 

BUlLDINOa. 

Pulled down, bow valQe<l la taking accounia, 46. 

Hoinona ataie of, a pateui dofSeot, 02. 

Whea a natter for compeaHatiou, 136, a., 654. 

Bemored, to bo.reierredtoia e^e of leaar, 190. 

Fall of, aabaequentlf to ooutiaot, 840. 

Breetioiiof new, whea an authorised expeuditure under lAade 

ClatMa Coaaolidation Act, 064. 
whea aa authorised expenditure under 
Settled Estate Act, l)7a 

Ootesaata yeepediug ereetioa 764 d seq. aud m 661. 
TJpdkpbmdp a d^nt in title, 1075. 

BVILDINO COHZEACH 

IFbetlut enfcreeable in Kqoitj, 366, a., 086 cl ee;. 

Piitisetioa wheeo the building ie by way of eaeecooat or aoeom- 
»odatip%060. 

'Where Ih^ hee been part peHbrnianoe, 991. 
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BUILDING LAND. 

As to Uying ont roadi» Ae., on mIo o( 6d, snd $ee 176. 

^ under BetUod£itntMAoir70» 
F]*n of Intonded improvetaente^ on nl« ot, 1S1» and m 176. 
AdJoUuDg land stat^ to be» effect of» and mc 6754 
Land aold as, and Hghti of way, An, concealed, 130. 

Wliat i% under Tetnris Clanaea Consolidation Act, 703. 
BUILDING SOCIETY. 

Higbt bay land, SO, n. 

Hoir fikr reetriotod by new law, t 6 . 

ConTOTanoe to» bow ihr eaempt Cron duty, 600. 

BUBIAL. 

Certifioato how far evidence of time of death, 346. 

BUYING IN. 

Batate by fiduciary vendors, their UahiUty, 70. 
by assignees of tnakrnpt, 66 , 8 S. 

CAIBNS* (LOBD) ACT. 

When damages may be awarded in Equity, 106. 

fbr breach of covenant, 770 M 7 . 

in suits for spedflo perlonuanco, OSS U and 
M 1060, n., 1117. 
how assessed, 064. 

The jorisdlotioQ is purely discretionary, 083. 
riAintiff in Equity might sue for duieges nt Law, noiwiUi- 
standing, 004. 

CASE. 

For opinion of oouDAel, vdiother to be produced, 330, 683. 

Is not evidence of pedigree, 340. 

On title, was not sent to Iaw, unleM purchaser consentod, 1100# 
As to ooets of, 1136. 

Practice of sending, abolished, 1101. 

Special, under 13 A 14 Viet. c» 36,1016. 
who must be parties to, 1019. 
how to bo fratnad, iS. 
general |»wisions respeotlug, 10S4 ti 007 . 
under Judicature Act, 1673, lOflS. 

CAUTION. 

PimhasM, not bound to use exosetiv^ 877. 

OATEAT SMPTOB.’* 

*Wben maxim applies, 101 . 

Oiy^LAB. 

Want of title to, 116. 

CSBTmOATB. 

• 0 f of disentailing aaiu r****^ 

Of blrtbiy mgrrisges^ and dmths, evideocs, 347. 

Of buiiali wbether pturbassr can require^ 347. « * 

• Ofaohaowled^nent if married woman, 31^673 «<;«(« 
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Mast bs Tarlflsd sxid diedj 679»^ 
whsa dsboUTo^ 679. 
whsa lost bsfm being 6)ed| 674« 
genenl raise reipecUag, 674. 
where there bee bM deUj in filings 676. 
ooe te 707. 

Ill beaktaptcy, whether e defeneo to ecUon on ooTene&t, 797. 
Of ehlef clerk m to money due, does not operate as a jadgmenti 
467. 

Of ohief elerk as to title, when and how giYon, 678,1009,1109, 
1111,1118. 

When abeolote, toAj opened on epedal grounds, 1100,1806. 
*Whon objections should bo taken, 1110. 

Death of purchaser before^ its effect, 1801. 

Of title or charge under the lAnd Transfer ^et, 1676, 1161 
4t eej., and m 1160,1160. 

CESTUI QUl TRUST. 

Right of, to impeach purchase by tnetee, do., 48 et erg., 611. 
to follow InYectraent, 611. 

Defining to adopt purchase by truetoe, 47, 940, 041. 

Becoming a truetoe, moet act for general bonofit, 64. 

Beoomlng abeolutely entitled, trustee may not sell, 68. 

Contract by, ehould be adopted by trustee, when, 80. 

Trustee bound to eonrey, at requoet of, 681. 

Under exprem trust, when barred by 8 dt 4 WUL IT. o. 87, 360 
U mq. 

Tiusteo, whether barred by poesceeion of, 384. 

COrenanti for title by, on sale by* trustees, 668. 

Spoci&c porformancep when enforced ogninst, 906. 

When not neceeeary party to euit, 1009. 

When uuneoeesary peHy to oonveymnee, 1885. 

His right to either Isnd or money, on improper purchase by 
trustee, 940,941. 

CESTUI QUE VIE. 

Death of, before conTeyanoe, oo purchase in consideration of life 
annuity, 849, $60. 

Mnst be proved to be alive^ on sale of leaseholds for lil^ 891. 
As to pn^ of death of, 341, 342. 

FrodootiocL of, 348. 

CfiAMI^RTir. 

Wbat is, 839 «t sig. 

liabUi^ to repair, does not admit ot compensation, 11^* 

Sight to p4vraio,.$9R . 

CHAHOE. 

Of Mdlcitons hot notice of ehango of intereet, 676. 
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ORA&Aorm 

la whidh aoUa6 li *aqali!6d» immattfWi 85d« 

CHABO& Af IjfcirtftaAvos*^ 

Of dtbti i» * wiU» Iti effwt, 014 Mg; 

vhAt word* wfficiffiit to oroata a, 01 (L 

OBABITT. 

landa^ alJauatloa of» idien valid, 10, lft84, a« 

What oonao&i jiaceasary to «Ue, tnutaaa.of, 17, and m 280, 
GoTCtBor of, loaaa to, of tho laada, invalid, 84. 

ContraeU Xsj tmatvoa of, uudor roconi Act, 163, n. 

I^aftds, exoliADge of, do\iblo title to bo ihown on mIo, 837, a., 
986 . 

Troiteea, tale, &o., bjr, n&dor 38 A 33 Viet o. lliV 988. 

Tmati for, within 8 A 4 Will. IV. e. 87,889, 389, and $o$ 840, 
004. 

And within ^ho rnlo aa to porehaacn without notlae, 893, 830, 
and M 004. 

Whan not bonnd hj aeqnieaoa&eo, 383, 

CoDTOjanoe to, must ba aorolJed In Chnnoarx, 683. 

On r^inreatmont undar l^da Olauaoa Conaolidatlon Act* 673, 
086^087. 

Aa to nciico, in wea of, 830, 0(M. 

Voluntary cooTayanoe to, is irrovocablo, 680. 

Baqneat of purehabo •money to, ia within 3 Qoo* tL o. dC^ 904. 
CUABim 

Andent, paroola in, proved liy modem usage, 833. 

CHATTE1J8. 

Agreement for tale of, when valid, 809. 

when independent of oratreot fbr eale of land, 999. 
for purchaec of, when epeoiOeaUy enforced, 983 etaag. 
Kot within the 97 Elia. e. 4, 904. 

Aming by delivaiy, not to be inohxdad in conveyaaoe, 396/ 
Beeh of wif^ hoaband’e power over, 8, 9,677,901^ 1001* 
OHBQUE. 

When deposit may be paid by, 191,19A 6nd m 17A 
Action on, for deposit, when deftnaible, 191. 

For purchaac^moDey, when not a payment, 669, 660« 

Loaa by noa-paytaeni of, bow borne, 660. 
ci yiiBg CLERK. 

Certificate of» as to title, 679. 

practice respecting, 1109 at a^. 

as to draft oonveyanoSk 1119. 

ai to remit of mle by Court, Ch. XXL a 9. 

^ Sale belore, 1100. 

nrmw BENT. / 

When land may be eald, under Lauds Ctoustf ConsoHdaticn 
: * Act itei 79* 


K % 
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cavLa. 

Of Tftlid, 41# 

PttiduM In luuna whan an adtuonait^ 

when Tallil In «aM of bankropt^, 036. 

▲nd paNat> otaimob botwoaiv whoo toIU^ 753. 

OBDfA OI 4 AY* 

▲ xalnml, 116» &• 

OHIBOOEAPB. 

B^^idonoe of ftnoi 615. 

0B08B8 IK AOriON. 

UTileo M tOj do not ^)pl^ to oi|nltoblo o^titai in lanil/ 6d0i 860. 

OaOECH BUILDIKU ACTS. 

AoUi^iM mIm bj 6. * 

Agroamonb andor, not Uablo to otomp 637. 

OHUBOHVABDEK8. 

When a oorporation to pntchtM land, 6t)« 

Rogolaritj of i^potiitcnaat of> pmnmodj 330, n. 
CHUBOHYABDS. 

Salea for slUo of, 15. 

CIBCUH8TAKCES. 

Of partiaa to oontmot, erldoneo of, when admiMlblo, 003. 
CTYILlTSfi KOBTUUS. 

When hoabancl ie, whethor wlfe'i oaparitj to parcbaie U 
reetored, 26. 

CIAIH. ' 

Fartj tuppoood to hare, on eotate, thonld bo applied to, 98. 
Fartj not dloclooing adrem, i6. 

Kotioo of| not followed hjprnooodlnge,ita olleot, 330,1104,1105. 
Moneja paid to oompromiaer when roooTorablc, 793. 

Kotieo of, ita effbet, 638, d4<^ 6C4 9t $eq. 

Partioolara of, to be dolirvred in acUun, 973. 

Aa to |»ooeeding by, ondor Ordera of April, 1850,1017« 

nowaboUahed, 1018 . 

Adrarae, by penona not partiea toauit, decree doea not bar, 1115. 
bow may be aettled under Troateea Relief Act, 066. 
wbai a dittorbanoa, 766,763. 

by paraon having legal title, whether honA fide pur- 
^ajwr for valoe without notice, protected agidnat, 
866 . 

cauaiDg delay in oompleiion, ita a5ect on condition aa 
to paynaent of intereet, 043. 
peraona having, when not proper partiea to suit for 
•pedflo perfiwtnauoe, 1006. 

Agahiit mortd equ^y, ita effoct on ooata, 1164, and m 1131. 
And aw Imoummuj/cmb. 

OLAIKAMla ^ 

Of eatatiy agreement be t ween fionflieting, for mle and di^ton 
of prooeeda, ia a oonvani^ into pereonalty, 658. 
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CLASS. 

Uninoarpaiittftd t^moi porcbM, S0» 

More tkromd «e rcepeotk ku)m then ia4iTidtteli> 48. 

CLEAR YEARLY BENT. 

Whet ie, 19A 

CLEBQYHAK. , ^ 

Asd peniteot, tnoeeottone beiweeiri fa 
CLSBIOAL ERROR 
Coari will eomet, 931. 

CL BSE. 

Of the peoee^ parcbiMs bj, 91.. 

Of eootloDeer ie a«iit of both periiee, 181. 

Of ege&t oeimot mnd principal, 180. 

Of soUcitori ^1 mAj not dbcloee profeadonal eottiniinleationf, 

881. 

cannot bind client to allow eompeniatloDi 436, n. 
when dieqoalified from pnrchasiDg from client, 35, 
a., 41. 

aoUev to, of banhraptoy, bold intafriclent, 871, a. 
Maater*f, depoelt not paid to^ on tale by Court, 1100. 

CLIENT. Boucttoa. 

CO-CESTCI QCB TRUST. 

Ouater ie not within 3 A 4 Will. XV. e. f?, a. 95,381. 
CODICIL. 

RepublUbee will, 908. 

Moat be imduced, on anle by dcvieee under will, 331. ^ 

eren wbea eousidered immaterUi, 331. 

COHABITATION. 

bley raise presumption of marrisge, 336. 

But if illicit, presumably conUnues to, 

COLLATERAL. 

Agreement as to land, whether within the Statute of Fmnds, 

900, and M 204, 905, 99% 993,006. 
may be proved by perol^ 00% and ere 
1041. 

Relations, as to limitations to, in settlement 883 et seg. 
Bocaritics, mortgagee selling after foreclosure^ cannot enforce, 
010 . 

Litigation, costs of, in suit for spedfio perfomanoc^ 1138. 
Covenants not ^in^iinjr at Law on the alienee^ 775. 

Facts, what is notice of, 67% 675. 

COLUEBY. 

Sals of, not enforced, where the foot of ^e coal ^ving been 
* worki^ was oonosoJod, 107. 

.Purchaser efj from Court, when entitled to profits^ 1817. 
MLOKlEa 

Modes of eonveyanes to, 59% 59% n. • 

^Stamps 00 eouveyance of land to, wheq ncrcsiarj, 707. 
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COMMBKO SKINT. 

Ot iitK 151,18S 

* whui b ft wtflflint, A<br Y* ft F* Act, 1574 

or colt, K 377. 

'Or redials la a dead, 630. 

OQllSiSMDATIOK. 

or ftrtftta fej Twdor, vbftt sllowabla^ Ch. 1X1 a. 3. 

coioassioH. 

Awdoacer, Wi of l&t«rplaad«r, oannot al4dm oal of 

dspQsll,17A 

Aftoycftsar^s ct agsaFs right to, 180, 167, 166. 

aaaoont of^ boir ragoUiod, 18(X 
how dftia to, OM^ ba tost, 161 . 

TroaUs or aurtgagaa^ oaaaot dUin, exoept la what osaas, 66, 
67,181. 

BrdbBr^ ftUowad, among ooati of raftiToatman^ 711 
OOIDCXSSIONEBS. 

Of biakrapto, ooold not boj the estate, 83. 

For Inolosors, cannot lands in pariah, 33. 

P ow er of, to sachange Undo oi difbmt tsnnrss, 1136. 
Bsgnlari^ of i^pdntms&t of, prasnmsd, 836. 

For tithe ooBunotation, powers^ 867, o. 

Dedtiimc^ when oondlnstTe, 363. 

Under pnl^ Ae^ edbet of notice of pnrdhaee hjf 310« 

For a^nowladgment by married women, 67 A 

when taken alMoad, 67A 

Of Woods and Forsati, eannot soa or be aned, fta, 696. 

Salsa to, not within Local Bs^stry Acta, 661. 

Sales by, protaet parchaesr, 66A 

OOhOnTTBB. 

Of Innatift tDMj set aside oonreyanoe or pnrdbase by, when, 
8,37. • 

Msy oonrey, nnder statate, 7* 

how sbonld axsetits eonTsyanea, 670. 
nad« Ssttisd btates Act, 7,1181. 
Otnnotpnrohaee or rent the estate, 33. 

ICayeell, fta* wHh consent of CbaneaUor, 7, 68. 

grant leasee nnder Ssttisd Estates Act, 7. 

Coiiisnt to sale, on bshslf of, 7A 

paifurp tanee edoldrosd by ind against, 096,1003* 

Of'Ivnatio TSBdor, pnrphass-money to be piUd to^ 1130. 
Sss FmncianT OHAnacma and Statt 7T08T Owsssn 
OOMMOHS DfCLOaUBE ACT. 

Sals ondesy lA 

Tilts Id lands held nnder, 386,387. 

Agreements nndw, noi liable lo stamp doty, 837. 

Yalnsid nndsr, oanod boy land In pa^b, 33. 
eoib n» y T 
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OOMUON* 

liabiliij to rigbt off doei^ot admit of eompfmmttfln, 116^ 1076. 
Bat immhfitfir ma^ oleei to tako aabjoot to» ivlth oompoii- 
■aUcmj 10?1. 

Bi^ta title to, ondtf PreaaripUoii Aot» 871 at 

^owSnaj be defeated, 871. 

Title to limited, instead of unlimited right off admiti of oom- 
peneatioD, 107$. 

Bight imlikel/ to be cnforeed, held immaterlali 1106, eeef ga. 
OOMMOK, TENANT IN. 

Foueanon of ooe does not eare right* of otbere. under d A 4 
WUL IV. o. 87, 887. 

Buying of another, entitled to ahetrmct of general titl^ 860^ S66» 
Of mortgagee bnying equity of redemption, 984. 
iRelatire ri^te o^ to inoome of eetnte, 986. 

COMMON LAW PBOCSDUBB ACT, 1664. 

Mandamue under, 67, 190, n., Ch. XVII. a. 9. 

Action of mandamus under, 960. 

Arbitration under, 883. 

What may be refarred to arbltmtion under, 884. 

Award under, bow may be enforoed, 886. 

Fro^ of deede under, 318. 

As to pleading equltablo defences under, 97$. 

COMMUTATION. 

Of tlOie, 363, $54. 

Should be shown in abstract, 303. 

COMPANY. 

How far boi|nd hy aots of promoters before inoorporatioa, 67, 
160,190. 

COMFEINSATION. Bar ABavncnr ond FoaoBSSiPironr. 

Defects, Ac., not admitUng of, ar^d contract^ if nndisoloaed, 
116. 

Condition reepecting, 134. 

May be used by mortgagee, 178. 

Misdeaeripti<m of quantity,'so gross as to esolnd^ 139. 

Where nature of nusdeaoription Is soidi that oompensatlon can¬ 
not be estimated, 134, 139. 

Action lies for breach of, 140. 

What matters do not admit of, 134^140. 

Tmsieea cannot allow, 141. 

Condition against sUowiog, 141, 647. 

only to trivial errofs, 141. 

Farchsaar, when antitiod to deihetive estate with, 160, 1066 

Favobiser when not entitled to^ fox deddeney in quantity of 
aatato, 166. 

By jnortyagae fbr Joss of title deeds, 41d» 

Oower may bo a dt aubjoot for, 61^ 
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JNDBX . 

OOtfPEN8ATIOK^o#«itfifMM0- 

Wft(v«r of liUeb noi ftiwo/a woira^of, 437» 1068* 

nilhootp paroha«o rvJeeUng tlw iiUt, 4d8i 
Altmittaw of propvij^ bj vendor in poeeavion^ when * eobjoai 
441, and w 84& 

To Uadownm^for aevoiMoe, k«., not lUbla to otamp duty, 596» 

ie ooueiderod purobaoo-monej, S59. 

bot not M roepoeto ad naiorm dot/, 5Sd» 

To tenant for dto., idloved oot of mooej paid into Court, 
668, 660. 

For breach of oonlraot, wbetlier po^haeer bound to pa/ ioteroet 
during dela/ in ahowlng title, can claim, 637 et 
Yendor^e or purohaaet*e right to, for dilTerenco in quantity, 644 
60L 

FaTcbaMr*a right to, for de6elenc7 in qoalii/, 654 
None allowed, for miedoeoripiion known to pnrobaeer, 655. 

UUl for, after oonv^raoce, not caetaioablo, 604. 

For pareeU omlttod from- oonveyanco, when allowed to pur* 
bhaeer, 607. 

For pereonal inoouTenienoe, when allowed to etatutoiy 
vendor, 664, 665. 

Not awarded in Equity, under the general jurudiotion to deerco 
•peoide performance, 088. 

But may be awarded under Ijord Caima* Act, 668. 

Whether equitable juriediction aa to, ie enlarged by Judicature 
Act, 684. 

For mU-etated rental, allowed to pureliaecr from the Court, 
after oonveyanoe^ 1885. 

COMPLEXION. 

CondiUona ehould tx time, lur, 186. 

Meane payment of pnrehaee-money in conditione ee to time, 
187. 

Intereat payablwcn porcbaee-iuoDry from time 6ucd for, when, 
687 4t ee;. 

D^y in, its effaot on oooditlon as to payment cf intoreet, 187 
ti eeg., 636 et wg. 

Belatlvo tight# of vendor and purehaeer until, Ob. Yll. ae. 8 end 3 
l>eath of vendor, before relative rights of hie reprceenteitivei, 
Ch» TII. a 6. 

Death of purehaeer, before, relative right# of hie repreeentatlvee, 
GbC Vn. «. 6. 

Of line of railway, Ac., action of memdamM$ to compel, 976. 

COMPOSmOK. 

For ^the—-OocnmloeloDeTi may decide on validity of, 353. 

When noi within tb‘o 8 ft 4 Wilt lY. e. 87,377. 

How otherwise proved, 304. 

COMPBOMfSK. 

When porohaesf can recover tmn vendor, money# paid for, 703. 

T T 8 





COMPBOMISB— 

Amagwntpi in nnlurt not vnloatar^, 6M» 

B/ Oov^ In Mp«ot of eo«tt» llffT. 

COMPULSOBT POWSBa 

Of Bftilwny OotPpftalan - timo for oxn^oo of, 96^ 440» 

Sooo n d noiioo b»^ bo glron nndor, 9t4| S61* 

Bxtosi of, til. 

Kotloo nndor, to whot extont n oooiimo^ tOO ti Mf., t68,07O» 

moj not bo nood for Kibddluj objo^ tl4 
mutt bo Acted on within MnoonobU tiino, tb, 
wbothor con bo noted on, whoa timo for oomplo- 
iion of wotho boo onpirod, tl4 44t. 

Agroomoat fbr rab^mlo, in of, iUogil, tSt. 

CONOBAIiED. 

Wood, timo dooo not ran, daring Z6% 913. 

CONCEALMENT. 

Of doftoto, Ao., b 7 mdor, Ch« 1X1% a 1. 

whon pmhooor ontitlod to TOodnd on ground 
c& 768 Mf. 

Of ndvnutegoo, Ao.»4^ pnmhooor, CK IlL a A 
Of claim bj incumbraneor, Ac., 460. 

Of inenmbranoo bj vondor^o oolidtor, a mio d o m oanon r , 98, 80A 
Inadoqnao^ of coaoidormUoii, roonlting from, ito oflM, 746, 747, 
1080. 

Contrmot proonrod by. Equity will not onfbtoe^ 1063, and m 
ih, n. 

Convoyanoo procurod by, stay bo roooindod, 799. 
COKCLtrSIVE ETIDEKOB. 

Kflbet of oonditiou aa to, 147. 

Aa to ittcloonro award being, 987, d. a. 

OONCCTBRENCB 

Of mortgagor ia mIo by moiigagoo, 64, 56. 

Of Adnoiary Toadora with oilmri ia a aalo^ 

Of incompeteat paHia% oondidoa f6r tha, 147. 

Of jndginont. oroditoi% in coBTo y aaoo^ whoa may bo required, 
6ia 

Of diot pnrohaaor ia oaao of onb nalo, 611» 

Of mortgagor, on aalo by mortgagee under power, not aoeoomry, 
619. 

Of baakrapt, in conreyaao^ whoa may be reqnirod, 613. 

Of wife or dowreat, 613 te Mg. and 670. 

Of doweb truatee, 616,643, 

Of mortgagee, in oonreyaDoe of eqnlty ti ledMipdoa, deobabtet 
563. 

Of bnihaod, oa aale of wtfe^ aepamte eteatei aaiy ho d i a p o Bo od 

with, 616. 

la oonreyiBoo by wUi^ whoa dbpenmJwltb, 670, 
67a 
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OONOUBBgKOB • 

Of nmtmmrf p>rty la wWUaMi^ » good MOn 

Of othm^TMtfor ifhm t«q«lr^ to proou% 1(10 m Mf., 1009 

«<M|,,lil9i 

wluti panfattMT i^old rvqoire, 499^ 510. , 

Of aeMHurjr yrtfai, wbo for, 106» 708. 

Of Bdr, to OMiilfm titk ud«r lurtgiftoMd wiUi 969. 

eoHDmoir^^ 

l>«v(Mk98. 

▲eoiptoaM of ptopormtioo of oouto joaoe, 439. 

• cfoAr, 89a 

Ptom u9 tratoi, m to mUo ndoTi 94 

Por^ ortonoo odmlidblo to ptovo thto agroenoiit wm% 831* 

Woiyor of BOtioo rwwtndiwg oonintct, 489. 

Aoooptonoo of tiOo, 490, 1007. 

PwohoM ftnd mortgBgo dlotingnlihod, 881. 

CONDITIONS. 

BabtqnaBi or prooodmb oo oiftKiting nloo aiidor powori^ 
fto., 94 * 

PcurohMor of tovondnn, bio righto in reopoct of hroaeh oif 614 
Hntuol, in oontne^ whothor indopendonti 066 of oaj. 
Porf or mnnce of, wbon to ho oHogod in ihe bill, 1014 
CONDITIONS OF SALE. * 

Doprectotorj, ahonld not bo uood bp Odnoiarp rendof^ 73. * * * 
QononJ coDotroctlon of, Ch. IT. o. !• 

Knot bo clonr and nnnmbiguono, 109. 

Conotraad oteloUp agninat Tondor, <4 
Qgoiiion4bl4 mp bind portoaocr, when, 1 la 
How aSectod bp Toibal dodaraUoDo to timo of oale, 110^ 111. 
Statomonti in, map bind partioo conoentizig to aalo, 113. 

Aa to iho noo of common form ooadiUoni^ 184 
Aa to a reoorrod Uddlng, 114 114 186,194^199. 

Aa to aalo arithont rocorro, «9. • 

Aa to modi^ng aalo plan, Ac., 176. 

Aa to doaeiiptioD of paroala boing preaomed to bo correct, 963. 
Againat rotmcting hiddinga, 184 
F^ withdmwing loti^ 

Aa to d^>o^4 196. 

For doUvovpofabotonot, d. , 

Boatrfctiro d pnrphaeer^a right to abatraot, 186. 

Aa to tiao for ootoplarioii, and intorest, 187 a# apg., 036 ri or^. 

Aa to toc^P^ 9f Tonta and profita, 186 4t mq. 

For pr^artoion and oxocndon of conTOpancob 130. 

Aa to ooranaato hp trnaUao and mortgagaik 194 17A 
Per i^portionmont of rant, Ac., 194191, t7L 
At to orap 4 Astoraa, amf timbtf, 133. 

Aa to mbMcriprion^ anA ibr componanlion, 194 4i 140, 
141. y# 
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CONDITIOKS OF SALE— 

At to dttdt tad ttttrttd o^>la% 14^~144« 

BtttoiciiTt of panhtttr^t right to titio tad tridtatt^ 145»ia3. 
When not oonolorive^ Itl* 

At to idtntiiji 158,154. 

Oooi not tpfdj whtro part of prop e rty otaaot bo foand| 154, 

^ ttnnotdM idtniidod, ih. 
or vhw« dtt^pUont tro iAconeittont^tk 
Btringnt, not ^votired, 155, 

At to rtletit of outattnduig ttnst, 156i 

At to propoitj bring taken ^ ettameat^ At., e5, 

Ae to expenoMi 155 ri mq. 

At to indemnity tgainet charge^ Ae.» 157« 

At to time for ot^totloiia, At., 157,158* 

Further objeotioD% 159. 

At to reoele, and forfeiture of deporit, 165, and m 065,' 
hfattere of fiMt etatcd in, muet prored, 151,16^ 

Ageinet produotion of earlier titles doet not ^eoluae obHotione 
ofttmdtf, 150^ 15A * 

At to aoceptisg epedded eTidenoe^ doet not predlnde obieriiont 

A, 

Bpeeit], what generaUy reqoired in Tariout oaeee, Oh« IT, a 4. 
XTee of tpeciri, by flduriary Tenddta, Ch, IT, ft A 
What amount to breach of bruat, 17A 
What epeda], may be need by moiigagea, A. 

Too etringent, by mortgagee, yet mle not readfly stopped, 71, 
Effect of exprew power to tell under apedal, 17A 
Whether truteee may buy under, 90, 

BeatrictiTe, do not neceeearily protect a puehaaer fiom notice 
of what might be leamt by in^^uiry, 17 A 
Qeneral remarka on opoda), 178 ri ecg., 17A 
Depredatory, wbat are^ 174,175, 

Whether anetloneer hae general authority to uec> 17A 
Whether impliedly inoorporated, in aaboeqtMKii agreement for 
mle hf prirate oontraet, SS9, 

Copy cif ahould accompany abetreri^ 808, 

At to partiee, 511, 

What olgectioat reapeoting, are oljeotioni to title for pnipoee 
of r efe rence, 1097, 

What uenal, on eale by Court, 1199» 

how prepared. A, 

C<afDT7Cr, 


Of pardee, eridence of Ul^timaop, 887,838. 

Whether admitdblt aa erldenoe againat adranoeilMbl, 989,98A 
Qj^pkintiff, after contract, a defence^ whan, 1084, 

Of purohaeer, defending nit, ltn#ffiri cm eoet% 1181. 
CONFIDENTXAL OOMKCKIQAllOlfB, 

Yendor need not dltdcee, 880, 
cWhat are protected m tn^, 681, 





COHn&MATlON. 

Of tlUa, by QtdvBi tt # 

Of poxdMMp by 99* 

Of porohftM, by lunUd woua, 98. 

Of voMubU pTOobMe by tmitoifc 49» M 
What ntommry io eo&ftitata^* A 
Of ToidaU* ooatnoty 106* 

Of Told az^Moga^by Tltba CommaUtlonComxiiIwiontf% 987^0. 
Of ToldAbU «atata» emUd by tMuat la UU, 811. 

Of doabtlbl titl#, by aepaiata dead, wbeiber poroliaeer ean 
require, 809» 

Deed of, rodtale of objoctfoae in, 094* 

aoi UebU to od euform du^, 709. 

Volu&tMy, of mIo by l e v orml onor, wbea invalid, 69i, XL 701* 
Adviaed, of pniohaae at undervalue^ ban relief, 709« 
C0N7IRUATI0N OF aAT.iM ACT. 

Oeuenl proTidoae of^ 0b« XXI., a 9» 

Haa a r e troepe c tiTe operatiou, 118& 

Mode of pfOC6dni% under, 1184. 

CONFLIOnKG. 

Clalmanta of eatate, agreement between, for tale and divialoo, 
of prooeed% a oo&Teraion into peraonalty, 906. 

CONSENT. 

To aalei by par^ thereby benefittad, valid, 64,75. 

by c$iM tnui beooming a truateo, 64. 

By crodlton to iMigneea buying in eeiate, 66. 

to aale by aaaigneea of inaolreut, 67> 

Qenanl, to eale, whethm* enffident, 70. 

Fowar to, how alfSeoied by alienation of eatate, 76. 

Of partlaa agraaing to Join In aale, ehould ba in writing, 989. 
When ineoffident, ^ 

* To Incloaura and ezobaogea under Ineloeure Acte, aa to proof 
of, 987. 

Of oommittea of lunatic, to aale under power, 70. 

Of protector, to oMunmee^ 068-680. 

deed ot, vendor for, 707. 

Of trueteea, tenant for life contracting to eell without, lOGO. 
BequSute, toll omitting to state, yet not demnzrable, 1013. 

To eale ondet Settled FMatea Aria, 117A 
when diapenaed with, 1170. 

nndcF rooent Act, 45. 

of partte tmdar diaabiliiy, how obtained, 1180,1181. 

CONSIDERATION. 

Ineepadtated veudort or ^urriiaaen impeaching lale, must 
*rastor^ ^ 6^ 96, 98. 

FiducUiy vandore nay aall, Ibr what, Oh. IL a A 
On «la of reveraloa, oondiUon, on reaalo, egninat reqnir^g 
eridenoe of ita euflioioncy, 171. 





COK8XDSIUTIOK-<09ttttMi^. 

OtoBot bd wd for m on pfcfol om trM^ >Q0^ 108^ tiM* 
of ptfol OOOtoM^ wlm » goodf 901. 

SMaoM&t oi^ in oobt^mm^ A90 # Mf. 

WlkAtdtttjOD»And ob wbAti 09fi #m|.| 604«t 696. 
AppOTtionaMOt wlim UtmI P 0 ttT« 7 «Bett talna^ 006» 616» 

60^ 700k 

«n MUof eop^Mldand otiuriB«p«ij»696. 
WOm it nmiriili itock^ Oow to bo votnod te pvpoMt of 
dotj, 697| 607» 606. 

Whoro it eoudoto of o 597| 60A 

Wboro it of OB oiuiBitjry 097,607» 606» 

On poiohoAO by Boilvmy Coopony, how to bo oooortoiBod, 098. 
Moot bo traly ototod, 095, 606. 

MkototometU o( do«i not oToid tho dood» 606. 

Afidorit AS t^ moy bo roqolrod, 606. 

Uospooidad, la ooBTAjoaeo^ othoiwloo Toltmtey, vttit bo pKOfodt 

001. 

27o port to bo paid to ototatCTy TOBdori 08A 
Wbot aoffloioat to oappori oettlaooat, 600 ol 
Porehooer lor, how piotootod in Bqni^« 3m Ob. XT* 
Adoqnooy how to bo detomlBod, 758. 

Of OMRijige, how for H ostaadiH 893 it mq, 
laodoqaooy o^ whoa eony oyo aco ooi ooido fort 747 it mq, 

on alo of fo f or o l op, fbnaor mlo taxoMiitfng, 750 
it mq. 

or oxcva of, a doteoo.ln Sqni^, 1060 it Mf. 
a gronnd fbr rofu^ng ooota, 1197. 
tTnooriomiy of, whither it exclndoo qnartioa of adognapy, 1061. 
Fold, yoi yendor’i nut nwtainihU, when, 966. 

^^veat of, w»j be preyed fay parol evideaoo, 931. 

COKSTBircnON. 

Of partienlon and eonditiona of nle, Cb. IT. a I. 

Of doubtfol inotnuneQts, whether pnrehooir need notloe^ 661. 
Of ignetDont, miitake oo to, whether a deftnoa 105A 

caao of plaintiff Ineietltiy on hk owi!, 1116. 
Titti% held good, bad, or donbtfb], on qneittoM 0^ 1187 M m§» 
OOKStTL. 

Miy tike affidarit on oaib, 57A 
COHTIKGBNT. 

Inttfeet, Itfh m net inpeUd to owners e^ 4A 
Intere eti in real eotote, mey bo eony oy od, 948^ 577« d60i 
in e^yholda, aro now abondblg, Ml. ' 

Byint, 00 to yendoc’a li«i lar pnrotnio ■engypoyobloon, 786 

Bo wpl on^ no to laadoqnocy of mgklaiatfoe paid lor, 750. 
Botoiai^ ownoli wbm portieo to onlb 
« AjDout ofeenrido r o t ioo, etftct o^ m taepiotohiidiqiony, 1064, 
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CONTINOBNT-KMKMMid). 

OoMUiMUoa. ftOoM ot, lU «flbot, UO, K>6S. 

BaoMUadaci^ tltt* fcoaJ^J ob ilnbuoikin 1139. 

COB^TBAOS. 

Am t» mIrietloBi m gmtnl power to eatw into, Ch. X* 
lUadifx vttdon i«Ulagb^^T»ft% M* 

Toideble^ hq/w my bo oet op^ 105. 

AfMtd frmmd, 101 

OoMditloa fer roorindtna how ovoiUUo, 157^ 16L 

fldindory rocklom dox tioo» 157* 
▲«okloDoer» oonnot rorj oHor nlo^ 176. 

Bp o^al Ob. y. •» 3» 

^TbothM 00 —titatod bp aoUoo from Bo&woj Oompup, BOO 

JMVo 


Aj to omfraolo la wTitiag» m$ AasuioaiT. 

Approtil bp ■oUdtor of daft, wbothor on egroemMil BBl 
Bp pabUo oompoaioi^ Ac., S36. 

biforo oompleto regietnttitt»» 948,841 
EffMt 0 ^ oo relative rights of partief^ Cfa. YIL 
Porohaaer entitled to eetato^ end voador to raooeji 841 
Pareheoerie genoral righto under, egaioet vendor, Oh. YIZ. e. A 
yendoi^a genenl ri^te nnder, egoiaet pnrohaeer, A. a 8. 
Ughts of pertlee under, •nlw e^ not afteted hj death, bank* 
r^top, kc^ tl a 1 * * 

XUKative righU nnder, d veadorio real and pareonal repreaanta 
tive% if be die befrie oomplet*<m, lA a 6. 

And of pvrehaeer’a, if he die, Aa, lA a. 6. 

If t^tiijing^ opera tee aa a oonveieioii, 867,861* 

Kot pree uni ed aa heir, 870. 

Sfleet of eontraot in variona apeelal oaeee, A. a 7. 

On prior deviae^ 861, and m 861 

Bnb*pnrohaem, whethw ha can call Ibr the original veodn^e 
title, 871 

Abatract mnat be given n|s on abandonment of, STB. 

0^7 of, ehenld aeo—ipanp abetiaot, 809. 

Kow aflt ot ed bp enbaeqiie&tjndginenhdai. 

Pvohaeit^a rit^ ^ reeclnd on notice, te delap, 481 ecg. 

for frud, mlarepreaentation, Aa, 
7B6 riMj. 

Notadminlbla in eridenea at lawae to parcela in omiTepanee, 688. 
Bp tenant in tall, cannot ba e nfo rced ageinei lene or remainder* 


inan»640,991 

renadp In BijoHp, Aa, tSu XTHl. 
rnmhmr reenfndlnc. whit ilemrgm htmej Trliiin^ TtlTff itj 
PW eti^ feeniniling efterhill fliiili ntr mTitiglTirni 1187» 

Ctom UU for ree^dini whan not to ba fllad bp pqr e h aae r 


107^ n. - 
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OOKTR^CT-K«>»Kihi«cO. 

io, not graarftUjr 4 HMMiij p4i^ U> ralt Ibr ipeeiflo 
|Wfibfi iiifc c % 1006, ^ 

coinBiBunoN, 

To ponmottot ehtfgoi, Ch. XT. 4 6» 

To purdMMmon6gr»o4 joint pttrohftii^ 9S9, 

Boii ibfi jototpur^OMT, 087* 

" COK VBNIBNT/* 

HoiaiO,irh4t ii «, 18S. 

OONTEKI£MT SPEED, 

Wlioti^MtngordoMJcoand pui^«4a»lo^tniito«s»58| 86. 
OOKVEfiSIOK. * 

What omouAto to, 86^—866. 

OompnlMaj ponhue hy opoblio oompoay^ whoilior 4,806| 860 , 
mU by traitoeoandor power, i44| 078, 

Power of, ihonld beezercieed for getmAi beoeflt, 64. 

Oflond bonght ee 4 epeonletiop, 086, 
jSieCovTAAiCTr. 

CONTETJJffOR 

Of govelkind Unde of on infent, 3« 

Of lende of 4 lwi*ti4 7, 

Of Unde of 4 Burrled woAiii, 8, 

'' Oomtaon oonditioa reepeofemg, wbetber neeoMuy, 180* 

CondiUon 4e to ooeie of, ita eAct, 156, 

BegoUitioB, tbeietn&g«rali44Ji^iD,4a ol^eetion to title within 
oommoii fwmttitifTfi fnirmefiniling rrmfrant^ 160, 

Agreement to proeon, ahonld be in writing^ BOa 
Bighte of peJtiee before, M9 Co VTjutOT. 

Approrel of draft of, whether ea egreement, 88A 
Memorendqm of treaefer of chittele, when ealjeotto doty ee, 838, 
Oflegel eeUte,ttoderetetQte, 856, 563 Mg., 1181,1881. 

To pnreheeer, when it rerokoe prior derie^ 867. 

Inoojaliranoee, eoneidered tnetteore of,iaBqaity>8SA 
Should not be piepored before deede ere prodnoed, 400. 

or notil it U toMoneMy cert^ thet the 
title will be eoo^rted, 601. 
Preperetioa o( whether waiw cd title, 488,601, 

Ae to the prepemtion oi, gexwraUy, CU XIL, end sm dOS, a. 
*Whether purehoeer oen inrisf oa hie own form 501* 

or on keeping donbtfal auitter ont o( 508. 
or oa horiog Boperete ooaTejreno4%508, ead 
M 505, 506. 

Ae to ihmi et4tntory fome <4 604, 

*Wlio ehottld be mede pertiee to, Ch» XtT. 4 % 

Mode 0^ in oeee of 4 enb mle, 51L 
Arrangement end deeeriplion of paitiee to, 517« 

Of Und In IndU end the oolonlee^ 586. 

^ to Its ezeocitioD, Ao., Ch. 2311 4 1« . 
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CONTBYANOS.— 

Ytndot ahoold «x« 0 Qt«,iii pmon^ 560* 

Aft to ttft Mgifttrfttion, ftorolmft&^^fto.^ CSl ZEXZ. ft. (L 
Aft i<i thft fttfti&pftt Ch* XTTTi ^ oad $m 5S5 4t mj; 

Whfti li ft| lor.tbft poipoftftft of Stamp Aota, 6SA 
Aft to thft ooftts of, Ch. XTTT. ft. 10. 

Tfhftt Ift ft| in thft Looal Bogiotr^ Aoti^ 670* • . 

Iti ftffftot on nIfttiTft righti of Tondor nnd pnrchftftor, Oh. XIV» 
on ftdTonft lighU of third paftlea, Oh. XT. * 

WKftH nformod W Eqoitj, 74A 740, 750. 

Sxftoation ot^ hj rnrnhaftar. not nftoftomrj to cnnhlft h\m to ono 
on ▼endor’ft ooronftntft, 706. 

With pow ftr of Yftdftmptim, whoa not a mortgag*, Oil. 
Dftfmtlrft, vhfto maj bo vomftdiftd hj pimhaoor getting in legal 
ftfttatft^ 684. 

Bights nndftr, of Joint porohanre^ An, Ch*XVL 
Costs of, whftthftr rooorftrmblft at Law, 05(X 
Plaintiff at Iaw, wh«th«r bound to tendor or esoouto, 066, 061. 
BftAasal to ftaocnto^ whctbftdr a dofoncft to notion on soouritf for 
pqgrh iss^mcofty, 061. 

Oiving instmctions for, not a part parfonoancft^ 1Q96. 

Execution oA hjr rendori not a part performsaoe, lOOA 
Of propertj hy Teodor, pendewfe l%i4f when restrained, 1004. 
Preparation and exeeution of, in suit for epeoido pofonuan^ 
1116 ei eeg. 

Bxeention bj ** all neoaeiar 7 partiea,** 1110. 

‘When settled hy the Cour^ lllA 
and on aales hy the Court, 1816 H eeg. 

OOKYBYAlfCBB. 

Oertidoatod, cannot proro notice to client, JimUr, 661. 
‘CTnoertiAcated, cannot recorer for eerrioee on epeclal contract, 
788. 

Opinion ot, not oonduftive s^lnst tlUe, 076, and M 1103. 
COPABOEBSB. 

Poesoeeion of onc^ dooe not esTo others’ right of action, 687. 
Bstate o( how afTeeted hy judgment, 457. 

COPIES. Sm Anaem Com 

Cenditira that purdiaNr shall fot> mortgagee tnaj usft, 178, 
and ew 178. 

Of what doemnants, should accompany abstract 303^ 304. 

Of deeds, or emtdmenis of deeds, when erldeDoe^ 31A 813. 
Tender has a right to rotidn, when, 676. 

Of reeoeeriftft, Crown grants legal proceedings An, 315 sf Mg. 
Oflee, usually reoftiTod In eTidenee, 31A 
Oertided, of rooords under 1 A 8 Tict. o. 04^ 31& 

of ottm documeuto under, 14 A 15 Viet a 00 310. 

Of wills ^ben are reerirtd, 31A * 
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Ormord%ud«r8 * 4\niLIV.e«74: ft&d 1 4SYkl.o.M» 

818 , 818 . ( ^ ^' 

Of Inatramnt* con yeor 4 , T#od« 1&47 TtxUy aMnwt tjt 148, 
406. 

CmoAQtIbr i^lto tiktfi^doeonwnte&otdilifmdi 884| 665. 
PnrrhiiOT*! to, on ootopletSon, Oh. XUT. •. 8 ^ IftL 
Oop 7 of ogrooment, piodoctioB ol^ vh«a ordmd *6 Iaw, 887. 

QOKB OP OOUBT BOLL. Sm Oorm. 

Am to prodoetion 148,556* 

Whoihtr pnrdioMr oon require ooreoABt iatf 877« 

Sridont^ although not tba original copiai, 811» 
eopiaa oridanoe, e 6 . 

Btoward to d^eer out, atampod, 70A 

oomos. 

igraanient fbr nlo of atandiag, ahould bo in writbig, 808. 
Tandor in powewloa may out, for baneht of puitihaaari 847, and 
m 436, 1087* 

Impropar cuiUng o( by pgrtibaaor, rariruioad, aembTf, 861* 
Furebaaar in pomamion mMj out bafora oonvayaaaa^ 486. 
OOFYBOLSa 

Aaaoranoe of, by mazzlad woman, 8,576,580.,.. 

Quit renta, dw., naad not ba notioad on aUa of^ 117,118. 
Paaoribad aa ftaabotd, 188. 

Yagua daaeripdoD of, on Court Bolla, Mfflaiaat, 155» 
Snfnmohiaad, oonditiona prewar on of, 1661 

aa to idantity of, 334, a. 
what titla to be abown to^ 888 * 

Formerly wiata, eouditiona, fto., 185, 166* 

BubMquanUy luxTandarad to uaa o( would paaa bf prior will 

888. 

8 iz^ TMMn titla to ba abatmetad on iala ot^ 888 * 

AMuranoea how prorad, 810 . 

* Surreadarc^ praaumad, 383. 

to uaa will, praaumad, S8A 
by whom praparad, 500* 
in maa of aeraal tenamanti^ 50L 
How by Statata of liiritaiioai^ 404 

Hot axtandibla on a jodgmaat uadar old law, 468; 
dlitar under 14 8 Yiat o. 110; 468 at aif. 

Laaaai o4 wban axtandibla under old law, 467* 

Whatbar axtandibla by Crown pro earn, 4^ 

Oonrt Brila ahould ba aaardmd oa purrimaa of, 456,487* 
Statutory proridoaa aa to produoUoa of Oouft BoUa 414 
Are within tha 87 SUa. u 4, 680; a., 8b6» 

And withia Lodbo Kln^a Aal, 818* 

Not within tha Haigar of fliHaftad Tmuna Ao^ M^dDQL 
^ Kor within tha Ooui^ B ag bto/ AU% 487« ' 





OOVYnOLDB^mHiit^M^ 

Kor wfttta Domwr AM, 91& 

» Jlt* i^ifimhU tadw tb« ]$M Wdu Act, t93, a. 

8amod«r ia 500^ 603» a. 

OonddiTitioti, lAmk to be apportioned, oa por^ase of^ ivHh 
other properijr, 69A 

Vendor obould mirroader, In ptroon, 569. 

AwmBco of, by jDARied vomaup 576. 

Awnraaee of; need not bo ontorod in Xioonl Bogiotry, 08 Ol 

nndor the Tmeteo Aot, 1850, 560. 
by toajuit In toU, 068 *4 stq. 

Entry of ununnoeo on Oonrt BoUs, 6d8«-M0. 

on mIo to BaUwiy Coaponloo, Ao^ 696. 
OootingMkt Intonoti In, are now allonaUo, 091. 

Adnittonot to, noooMacy to eomplete tbo legal title, 693. 

Entail in, bow barred, 086; 089. 

Btamping of aMoranoee of, bow eflbotod, 708, 704. 

Sapeneae bow borne, ^n nle of, 708, 709, 710» 

CoTenaato will nm witb, 770, 791., 

Oonreyanoe of, under podrate Ae^ efftot of, 917, n. 

PowTliaeer need not take, Inetead of ftoobold, 188, 107A 
Nor need he take freebdd inetead of, 138. 

Pnrehaee of, by one of aereral lord# of the nunor, ita effect, 9^0, 
COP7BXUHT. 

Whether there la an implied warranty o^ 544^ n. 

COBKWAtiL. 

Doehy of—eridenoe of deeda relating to, 318. 

titie aoqnlrod agalnet, by adrem poveaaion, 405. 
enrolBieot of awaraoeee of land In, 687. 
pnrahaaera ftoax, proieeted, 85A e 

CXIBPORATION. 

P r o perty oft eoHnelTe Mle oi, 18, n. 

Oannot hold Unde without a lionee, Ac., sa 
^rodtial, pnrehaae by, 91. 

Tmt to member o^ of oorporate property, aet aaide, 83. 

Agent of, not to be appointed by par^, 188. 

Ctetraote byi aboold be ondtf eeal, 835, 

Trading, eontraota by, 836. 

Mmkipali ean aaU under Tnnda CUueea Coneolidation Aet, 

1845, with OQumi of Troaavy, 89. 
reetrietiona oo aale by, lA 
landa o( bow afftotod by Judgmental 473. 

On mU of leaaa gtutod hj, freehold title moat formerly be 
ahown, 196. 

Modm^ ea escamptiOQ from titha, how prored agalnet; 35A 

How aflbetod by 3 A 4 Vm. IV. e. 87^ 39A 

Ptofftowta by ^ 588. * 
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zia)Kx. 


OORPORATl 

IToiiM to» of ftct* of bftiikr^ptej, ^43, ft. 

MUwloed to mSip icc^ 17» IS. 

OOBBECTIOK. 

Of OTTor Ift aigftod ftgtftmmif Iti ofto t , SS6. 
COBRESPONDENOS ^ Lftrmw. 

Maj coofltitote agroenant for aaU, t07» SOS* 

Teat of lia ■nffioioooj m aa agrooia«iit» 886. 

cosra 

8al« to ooHoltor in diaobarge ot, 30. 

Pldndarj Tendor^ obtMiuDg Uavo to pnidhaae troat tatato nuat 

Of ^>^loation that mortgagee in^ bid in baakrQpiejf 30| n. 
Fidndarj eendor porohaaiogi pa^^ if aalo aet aaida* 47. 

When tbla rale la xelaxad^ ib. 

Of unaacoeoafVil anit| mortgagea^wbaft dlaaUowed, 73. 
ndadaij Tendora liable to^ aa agaioat pnrohaaart 8i| 66. 

aaagaiftatoMrMtgw# lnMr» wben^ 08. 
Of attaated oopiaoi a&d dead of oorenaii^ 143. 

ftftdar tbe Y. & P. Aet^ 1674| 
143, 144. 

Of coftnaiildzig oonnael, bf Taodoni, allowed Ia bankrupted, 170. 

' Of reinTcatiaaQt, on aala nnder Landa Claoaaa Oonaolidation 
Aot,6U 

Of anctio&aar, in intaiplaader anil, 176. 

Ofabatra«t,860. « 

Of examination of abatraot, 306, and m 949. 

Of prodnetion of deeda, 407,408. 

Xnetirred hj Tender bafeie fatal objection bj porebaaer, 489. 

^ wbat recoTerabte hj porebaear, Cb. XYIL 

jKUtim, 

lAsdownar baa &o lien for, on nnn dapoatted bj Ballwaj Oom- 
paaj, 444, 718. 

Of nnnnririmirj aeanbaa dlMUowed, 466. 

Yendor’a aolioitor haa no lien for, <a oonTadinea, 566. 
PurdMaai^e lian fbr porcbaae monaj and eoale, if oontraot 
reeoinded, 440. 

Of pref)aration of ce n Tejaaee, 609. 

Of the pvcbaaa ganemllj, Oh, ^Tyi. xo. 

•Of gatting in lagal eatate from iofrat hair, 708^ 706. 

Of eetting aeide ftandolent eonTeyanea, 766. 

Of atatntoiy Tendora, 711,718. 

Of patitfon under laade CSaneea Conaolidatien Aat, 716 «f aa^. 

wbera thare ara aaroal ocapaalai^ 780, 
udar Tmatae Aot, 1860^ 664, A 
Ae to atipiilatlog fo, on ealae bj tynateei, 88 * 

Of arbitniioft nodar T^iida Claneae OotneUdallao Aa^ 781. 
ifdditional, vbat boma hy render, 781, 788. 



DTOSX. If71 

C06T8 

* Of n^tor^ f yatVm ^oonraTKiu^ngi 7S3 U mq. 
nrtjtrtii [inroh^t, faoTwmbW ooto eorewti for ttfele» 703, 
T07- 

PoTOhaw »Upwod» tf w^lo opt mUo fa tend la raidor^ 80S. 
What not rooOTon^bU io aoUoa nl Law, MMX 
Gononl roloo la •oil* for apooido porformaaoe^ 

Oh. XTtlX a 11, aad m 1183 M mq. 

Whm fraud U lUoely charged, 1013. 

Whera defraAttii eabmite to pUatiff^e demaad, 1138. 

Where he diaolalma, 1184* 

Where title la peHboted, pmdtnU 1183. 

Where foit ml^t hare been brought In Coun^ Court, 1017f 
1187* 

Under Artition Aet, 1636, 1160. 

Oeneral ndea reepeotlng, on Mice bj the Court, Clu XXL 
What io be paid on opeoing biddioge, l^UO* 

Of refecenoe ee io tlU^ 1810* 

Of epeoial caae, 1081* 

CO>TBUSTEE& 

Oidnlon of, tnetee need not adopt, 36* 

BeeponelbUl^ for acte o( 75* 

COUNSEL* 

Bojing up chargee on eUeni*e eetate, 83. 

Opinion ci, wh^er binding^ 163, 300^ 807, and mc 973. 

onabetraot,purchMer’e ligbi to, if oontraot goee on, 879. 
Coete of ooneultin^ prior to «Jo, 804. 

Ae to oeneoltuig, on of pundiaeor, 806* 

Aoeeptanoe of defeotire title b/, doee not Und client, 810,43a 
ConSdential eommuni catlona to^ ae to non-disoloeure of, 830, 
681 ri Mg* 

Ceee for the opinion of, inadmiaible ae eridenoe of pedigree, 
840* 

Ueoallj direoti what eearehea, 434* 

CcATejaneinfr ref e rence to, mode of, 371, and ew A., n. 

Nottoe to, whether notice to dlent, 676 ri m;* 

Bat hie eridenoe le inadmlesible in proof of notice, 861* 
ConreTanring, reference to^ on purehaeee bj Ooui^ 671* 

<^nnion oi, la taken on ealee by Oouit, 1197. 
doee not eare coete, 1186 . 
adTeree, doee not make tltte doobtful, 
1103. 

COX7NTSEPABT* 

When preen mptire proof of leaee, 888. 

Who peja ibr, 711* 

COUBT* 

PnrohaeM, what eaaeUoued by, 9C* 

Btriogent condition^ not faroured by, 133. 





nfpsz» 

OOUBT— 

SftUi or poadufeM hf, wfeeCber within Statnio of lHodf» 107. 

Moortoin prioo^ in wboi ciin, tSi. 

ISacuMi^e Mdao hjf whothor o ooii?if«lo& of Miplu proo<idi| 
MX 

P owot o^ to oonp^pfodoottm of iSUe deodo^ 414» 

IViiotOM tpfoitMd by, powor of» 000 . 

Into, of pnrchito monoy, on «kloo by rtntntofy owbm, 
It* InTootmont nnd npptiontloo, 668 H oif. 

Coaroyoneo wb«n oad bow »tddd by, 1118 
Soloo nnder ^ilor of| Cbo. XX., 

wbot oDTcnanto for tltU ontorod Into oa, 
646. 

ooinrr bolui. 

Oopiai o( If »nlb«Bticntod ort orldanos 611. 
ftodoction 414* 

of o^«t of, to pqrobooor, 14t, 677« 
poroboov Mtitlod to ooronuit fdr, 660^ 

To bo oenr^od on poroh—o of oopyboldo, 466, 497* 

Stntotoiy proriiloM m to ontry of owoimnooi OB^ 691* 
AirigDOM omitting to enter their title on, yet not p oe tp cnod, 
846. 

Are notloe when, 868. 

If not eeerohed ere not notice, 671« 

OOTSKAKTa <8»Rn-«rar. 

Unnanel in leeee, aotioe of leue le notice o^ 9^ 117, end c» 
168. 

In leeee^ decepdee etetenmi reepeetl ^ , 96,119» 

Conditioa ee to, by fr mt ore end mortgegeee, 180^ 171. 

Should not be re fe rred to e* ** vnel,* 166, whet eve enoh, d. 
Eridenoe of perfermence o( cceyliticn ee to, 169. 

Whet breeohee o( it oorete, 169, 17(X 
Wetrtf of breech U, title diyending on, IIM 
Siow eShoted, if leemr porcheee nnderleeee, 97A 
Whet ahonld be ineerted in eo n re y eiice, 648 et mq. 

By pweheeer, for indemnity, 667. 

Implied, when, 563. 

under land Tremfer 46t, 1876^ 1161 . 

Wlien pnrcbeeer eleeta to eoeept defeetiTe lllA 
OoiTeyeiioe in coondenUon oi, whether Tendov^e Uen exieti, 
784, 786. 

Bind pordwer though be do not eaceoBte nevreyenee, when, 

66S. 

A^inet e known defect, ehonld be by e eeperete loitnmtnt, 

668 . 

YeBdoe^e remediei on pnrobeeevh Ob.*XXT. n A 
Pnrchntf% how elemUed, 764. 

whet do endaWbet do not in with ^ lend et' 
* Lew, 766 Mg. . 



V 

\ » 




COVBKAKT^^0fiM«M^ 

TmibkM^ wbm $iif Wodin^ 2 m. do not oxoetito oca* 

TO^MM^ 704 * 

l«gil2 priTlt 7 wheUMF MWDttAl to, lo u to 1 m on- 
foretoble hi Imw, 765. « « 

Brooch of| by oUctiae, wbon rertnJnod, 767. 

RcoMeifTO^ w2uit inqolry ohoold bo mode reopeoting, 4dd, 

• on mIo of boilding ootoio, how onfbroeoblo, 708 


coootmotiTe uoUeo of, enflldent to bind qUocmo, 
760. 

^ whether eon 2 m relonmd, 774. 

Pamageo award^ In Equity for 2)reach of, 770. 

when tliie relief granted,.and when reftued, 771 et $4q, 
in donbtfhl cooeo, 778. 
wliero there liao been aequieocenee, 773. 
whore the daraage mtalne«l U trivioJ, 774. 
what reoorerable at Iaw for l>read& 791 et mq^ 
not ai^rtlonable between tenant for life and remain¬ 
derman, 797. 

Corenantee, though not named, may take the boneflt of, 6$0, n. 
Puroiiaeer'e reroediee oo vendor*e, C1i« XIV. a 6» 
when they paea to hie alieneee, 776. 
run with leaeeholde and copy hold#, 779. * * 

how for prirlty of eetate, at date of corenant oeeen* 
tial, ib. 

Benefit of, ie apportioned.on eereranee of eetate, 46., 779, 760. 
wilt ran with inoorporeal bereditamentn, 760. 
how far enforoeable by equitable aaaignee, ib. 

By leeway who may one on, alter aale of reTeralon, 816. 

By A. and B., relatire ▼alnee of, Oonrt will not determiue, 
886, B., 1069, n. 

To indemnify hualMnd, a oonaideration for eeparation deed, 89 ], 
and Mm eh, n« 

To iettle land, parebaae when a per f ormance of, 941—943. 

,ite effect on after acquired land, 948. 

Pnexpeeted lial^ity to, a defence to epecific performance, 1075. 
Collateral deed etacdpe on, 064, n., 703. 

Breach o^ when reetrained In Equity, 767* 

'* by leHee, iHiat pordmeer after eoDTeyanee may aoe 
for, ai4» 816, n. 

Building porch aeer of one of two adjoiniog oatatee, when 
aiBbcted with notice of, 876. 

COTEKAOTB FOB TITLB. 

Fidncdary eendora corenant only againat incnmbranoee, 76,650. 
Eaoept i^er epedal eircnmatanoea, 660, 661. 

Oondltton mepe oti ag, neoal, 

Wbat entered into by render,'In rarione easee, 643 ef.ecg. 
X/1a2dH^ of ebUcltor, in reaped of. frame of, 643. 
rou u. s a 
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INDJSX. 


COTESAJSnS TOR TITIiE— 

Moft be enteM into hy de^ 544. 

Bat no preciee fom of #oide neoeeewy to bStul ooTenatitof^ if 
ha adopt the deed, i5» 

Covenanter need not now be a pari/ to the deed, i3. 

What entered Into hy abeolute beoedcSal owner, 46. 

What ma/ be <dnltted, 46. 

To whoee acti the/ exteod, 545. 

on a tale by the Court, 46. 

Whether benefielariee muet enter into, on a aale hy the Court 
or hy tmetoee, 545, 55& 

Landowner entere into what, on wde to a Bailway Company, 
547. 

When entered into by tenant fi>r life, how ahonld be reatilcted, 
547, 54a 

Haaband entera into, on aale of wife*a eetate, 545, 549. 

What ahonld be entmd into by vendor of leaeeholda, 549. 

By tenanU in eommon and joint teoanta, whether ahonld bo 
limited, 549, 558, 787. 

When 56a 

Breach o^ what amonnta to, and pnrohaeer^a remediea,' 760 
0i9eq. 

>Vbat are nenal, 751, and m 759. 

How nanally reatrieted, 788, 758, 790, n. 

When oonatmed aa rcetricted, 769 ei aaj. 

How broken, 761 at 007 . 

When may be ened on, 768. 

For <paiet enjoyment, how broken, 762, 763, 769. 

not by a wrongfbl claim of a etmnger, 
76a 

ezoopt in what oaaea, 763. 
Meaning of particular ezproeaiona in, 763—766. 

For ftirtber aeaumnee, parchaaer^a remedy under, In Si|tt1ty, 
Ch. XIV. a a 

What acta are, and are not, comprUed in, 767, 806. 

What reftual to convey So a breach of, 767, 766. 

Pnrohaee-maney when ^plieable in diaoharge d Incambnmcee 
oorered by, Ch. XIV. a 7,' 684. 

When relieved againot in Equity, 791,797. 

Freeh, whether can be required under eorenani fit further 
aaauranoe, 787. 


COVENANT FOB FHODUCTION. 

Of deede not delivered, pnrehaoer^e tO| 148; 381, 554 of Mf., 

678. 

Inability to foniah, not iin objeetloii to titlO, when, 148,868* 
When to be entered Into eeparate deed, 6 M 
Vendor having only, mnat proenro ps^cotton ot deoda to 
l>andiaicr, 406. 
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COVSNAKT FOB TR{>VUCTlOif—(coHHHue(i). 

Vendor haring ezitnnd Into, not entltlai to reUn title deede 
*mU*, 974. * 

Wlio pnyn coete of» 077* 

nader the T. & B. Aet, 1S74, 677. 

When to be made detemiinable on portlog with deeds and pn^ 
onriog enbotitatcd eOTenent, 606» 

By flduoiaTy rendora, how ehoold be framed| 659« 

To what dooamente It extenda, id. 

When it rune with the laud, 55a 
With whom it ehoultl be entered into, %b. 

To prior eovenanteee, purchaser taking deeds must enter IntOj 
66], a75« 

Who enters Into, on oonrejanoe in strict settlemcnti 561. 
Whether to be required under oOTonaut for fiirthor assurance 
787. 

Inoloded In oonrsjanee, not liable to stamp dutj, 70a 

COVEBTUllB. Sm MaRBiED Woxax. 

No expose for participation in fraud, ll, S8, 450, 641« 

Estate of bosbend during bound bj jodgmeuts, 457. 
CKBDITOII. 

Of bankrupt, adrising ou sal^ cannot purchaeo, 35. 

Execution, maj bu/ the oetate, 39. • * 

Under oomposiUon deed, whether bound by m^ority to Told* 
able solo, 43. 

Single, may oompel sale of bonkropVs estate, 53. 

Orediton of insolront directed time, mode, and place of aa)e 
66, 67.' 

X/eiten to, when not sofflclont agreement within Statute of 
Frauds, Sia 

Of purchaser, by judgment, his rights against vondor before 
completion, S47. 

Judgment, when neeooinry party to oonreyanoe, 510. 

to eoit, OOa 

Buying part of the lands extended, disebatges the rosiduc, 010. 
Not a purchaser for ralae, witliin S7 £iia o. 4, SSO. 

Vendor's lien for purchase* money is Tslicl against, 730. 
Ck>nve 7 ance to, when will be supported, 850. 

CouYeyancoln trust for eroditom, when roluntary, 690,001,003* 
What couTeyanoes fraudulent against, 600 ci Meq^ 005 cl sej, 
What may ftaudnleat cooveyauoe, 006 ct seg. 

Case of Spir^tt r« JVtiUpwtf and conuucafn thereon, 008, 000. 

cROpa 

s 

Condition as to payment for, 13a 
Bight to, if no oonditioo, id* 

Growing, written agreomeat fbr sale or purchase of, wheu 
neeeswuT, 901, 903. ^ 

Who eiiilUcd nniii time fixed for oompiotioni 347. 

B S 3 
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Vendor mmy gat in, pending oenapieiioo, 847| 94&' 
erhen Unble id nmoni to, 1067. 

0B0S8 ^TT.T. 

For radnding oontipe^ when noi to be filed, 107S, n» 

For enforoing yaried oontraot, 1116. / , 

Decree iviUtont, lilt. 

Coete of, 1116,1131,0. 

CEOWN. 

Bigbte of, egmiaat eotetee of trmiton end felony 13,33. 

or of Aliene, 2fi, S3. 

May OToid pnreliAee hj Innetie, S7. 

Grant froto, to be abetracted, on of eetate held under, 235. 

when loot, condition ae td^ 166 
how proved, *316. 

vendor atatlug pUoe of enroliBeBt o( need not pro* 
dnee, 406. 

C^not waive a forfeiture of leaee, hy aoeepting rent, 170^ n. 
Debta, when eearch ehonld be made to, 433 405. 

when the lien attachaa, and to what It extend#, 433. 
r^;iatntion and re-regiatration of, 434, 65fi. 
aatiafa^on of, how entered np, 490,590. 

« Giant froTD, of advoweon, preeniDed, 323. 

Utie acquired ogatot, bj advene poaitiariop, 400. 

Proceea, what eatatea ore liable 201, 433, 484. Copt* 
Box^na. 

mtection agalnat dabta to, hj Statute 471,433, 034,030, 608* 
Makea no allowance to evicted purchaaer for exp^ditnre, to, 
493. 

Givaa no covenant#, 062. 

Hot piejndteod hy Locke Kingfa Act, 613. 

Balling, paji no coata, if title bad. If ll, n. 

Yolontar 7 cnnvejanoe to. 690, n. 

Bight of, aa raapecta minee, 1106, and aaa iO., n. 

CVJVB £ST 80LT7H, ETC. 

Effect of infringement of rol^ 115. 

CUMIVATIOH. 

Compensation claimable, f6r atate of, nuadaecribed, 6^ 

or to dateriorstion throngli want of, 
649. 

CUBTE9Y. 

Eatate by tite, aobject to jndgmenfa, 457. 

CUSTODY. 

Of deed#—condition aa io> 144, and mt 674. . ^ 

** Proper,^ what ii^ 312, n. 

Of da^ of tattled eatate, right to, 410^ 4Il,asd4W 670^ 
t how to material on a ^naetion ot pxidritife, 844. 
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CUSTOM. 

TJoirtml^ ooadiUoat be twl (»q m to ooathvTone» 10 *. 
Moaorloli or looi]» nood iiot bo notlood iu porUooUr«» 116» 

Tbot otoword oHaII preporo mmndorOf ralid, 600. 

KogotiTiug doetiibo of roooliing trooto^ ii bodi OdO. 

Srldouoo ot, wb«Q adtni»iblo to espUin ogreomont, 003» 

oas 0 ot Tuy otoiutoiy maoniog of oeii^o oxprcooloDO, 
OUSTOMAfiV FBABHOLD 8 . 

'Wbelbor onbjoot to judgmouto oiuier old low, 468. 

Aro oaljoct to judgmouto under new Inw^ 46^ 463| 464, 469« 
Are not withto Merger of Sotiefled Termt AcU, 280, 606. 

And 3 A 4 WilL TV, & 74, o« 53^ doee not opp^jT to^ 61^ 600^ d« 
Are devlMble ondor tho Ute WUla Aot, 603. 

Ao to AMnranoe of, 520, n. 

\jj married woman, 577. 

CUSTOMABT HEUt 

Hay .000 on oorenanta Ar title before admittance^ wben, 701» 
CUSTOMABT. 

Oonrejanoe hj married women, A 
Meaanrementi aboliabed, 644. 

DAHAGEa SmAohoit. 

lieoorerablo for breach of contract, notwithetanding oonditlon 
toT fbrfeitoreof depoelt, 163. « • 

May be awarded in Equity for broach of reatrietiro covenant 
whon, 770 tt aeg. 

What recoverable for breach of oorcnanta fbr title, 791 9i 
and Mi 954 4 mq. 

When claimable ae a debt in adminietratton aait, 706. 

Not apportioned between tenant for life, and rcniainderuiau, 
707. 

For prior negllgenco of render, when recoverable by parehaeor, 
622. 

What reeoYerable at latw for breacli of contract, 944 et m;., 
952—956. 

Wbat not leooverabJe, 950. 

Buie, aa to, laid down In Flumu r. Thomkii^ 951 ef «eg., and 
aw Earn r. and commente thereon, 964, 955. 

Beoovery ot, in prior action, a defeoce at law aad.in Equity, 
. 971,1069r 

Whan recoreralde in Equity, for breach of contract, 105, 082 
4t 987,1122, and eee 1117. 

Freeamed inadequacy 9f, the ground for decreeing epeciAc per- 
fonhanee, 065,987. 

Inability to recover at law, when a defence in Equity, 1001. 

By abetraetion of adt^eet of contract, p^ndmU aaoei^ncd 
by action, 1117* 

DATE. • - . 

tnatrument without, when It begina to operate, 006. • 
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INDEX* 


DEAK AND CHAPTER 

Sftld of leAM granted hj, whether freehold title mut be pro* 
duoed, 167» S90. « 

On ealai hj, time le of eeeenee of the contract, 41R 
DEATH. 

Actual or Imminent, ^ Ufii tenant, muet be diacloeed in dealing 
with reveraionA', 107* 

Of life tenant, cts(u£ que or annuitant^ pen^g oontraot, ite 
effect, 849, 200. 

Of propocer, rerokee uiiaoeepted offer to eell or bu^r, 830. 

Of either part/, contract not affected b/, 253. 

Of pnrchaaer, iutettate and wiUicrat heir, before completion, 
Tender may retain cetate and pnrcbaae-tumiey, 193, 194, 252. 
*Of Tender, twfore completion, relatire righte of hie real and 
pereonal reprceeutetivee, Ch. VIL a 5. 

Of pnrchaaer, before, Ac., reUtlTe righte of hie, Ac., ib, a 6« 
Preeuaption of, ai between Tender and pnrehMer, 340^ 342. 

ae between adreree claimanta, 340^ 348. 
aa to time of, 348. 
ae to aurrironLip^ 344. 

Value of non-reoeipt of tidioge ae railing preeumptioa of, 341. 
Of vU, aa to proof of, 341. 

Without iieue, 344. 

' ETidenoe of, 346 aeg. 

Of Tendor or purchaaer, who may me and be med for breach 
« ofoontiaet Bee Ch. XVIL 

for epeeifio peribnBAnee in Equity, 096 §t mq. 

Of huahand, effect of, on hie contract to te ll wife’e ehattele ^mxI, 
1001 . 

Of puRhaaer under decree, effect of, 1801. 

__ eAcr ceofirniaiion of eale, effect of 1203. 

DEBT. 

Eroin Tendor^e agent to purchaaer may not be diadiaiged out of 
pnrehase-moncy, 191, 666. 

Purchaae money la a, from purchaaer, 846,1117. 

UortgBge, mortgagee need not reoelTe before time fixed for 
redemption, 688. 

^^uat to pay debte, purchaaer when bound to eee performed, 

697 H 9eq. 

aa **eapr<ae’’ tniet wltiiia the 8 A 4 
WilL rv. 0. 87, 

Charge of debte In will, ite effect, 614 et eeg. 

act u “ e ape ea e** traalwithin the 8 A 4 
wm IV. c. 87,881. 

Statutea making real estate aaaeta for payment do not amonnt 
to charge of, 681, 688. 

Purchaaer from heir or derieea need not see to payment of, 683. 
When eubjeet to ad eaforem duty, on oomreyaace, 696. 

Eanagea, when claimable aa, in adniniatantibn aid^ 796. 

Bale by the Court for payment of, 1198. 
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DECEIT. . ' 

Ajotiou otp v«ador when Uftblo 

DECEPTITE FLAK OB BXAT£UfiNT» 

Aroids what ironld otherwiM be botioe of def»oto in eetoU^ 119^ 
oad M 186| IZ7. 

Am to oocopeacji lU effMt, 114, n. 

Ae to ooTonaate In leaeo, ita effeet, 119* 

DECISION* 

Of Court belovp doee not in Appellate Ooiirt render title 
doubtful, 1109* 

Reported and einee rerereod, bill (lied on anthorit/ of^ may bo 
diiBUMed witboutmoeU, 1199* 


DECLABATION* 

Verbal, at time of tale, effect of, 110—11A 
Statutory, by vendor, not enffldent evidence of title, 339. 

copy of, abould accompany abatraot, 146, 
304. 

oonditloa ae 148, and m 149. 

By inembera of faraily, eridence in matters of pedigree, 347. 

By husband or irife, inadmiseable to bastorUiso iaaoe, 337. 

By strangers, not generally evidonoe of pedigree, yet acted on 
by conveyanoere, 348, 346. « 

Most be made anU him mctom, 349, 380. * 

May be made by party in like interest, 360. 

Of identity, should aocompany extraota from Registers, 348. 

Of trust, by whom should be signed, 999* • 

what admissible, to rebut prosomption of adyanoement, 933 

U •tq. 

What admimibte to prove purehaae out of trust money, 939. 

Of right, bov obtained under Cbanoety Improvement Act, 
109A 

OfTitie Ae^ 1689, 114% 1149. 

DECREE. 


Sale under, not within the Statute of Freuds, 197,1901. 

purehaee by trustoe on, 44. 

For payment, hae the effsot of a judgment, 466. 

Is not notioe, 871. 

Form 0 % in suit fbr spedde p er f o r mance, 1114 d s^. 

in suit by judgment creditor, 457. 

Dees not affect persons not parties to suit, 1115. 

Berened, no inteoreet allowed on money paid under, llSl, 1137. 
Abandonment o% by delay to enforoe, 1115. 

Should dirtot wbat aooounts, 1116. 

When it directs a re-sale^ HIT. 

Sales under, Ch** XXI. 

Sale naay ^ made before, 1191. 

When it protoota a purohaeor, 1993 ci $cq» 
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nsnuonoN. 

<)f b/ ftbsliaeii Bhoul^ .b* iu regoUr 808 . 

PEBD. ' 

Bx iofftnt, efleci of, 8, n. 

Bjr loiutiio, 6. 

^ jMnitd wo|Dft&, 9. 

Whai ioAMi moft be ’^i 198. 

Agreement hj, not irithiu SUiofto of Fmode, jiimSfi, 19f^ 
Begietcred, or entered on Court BdU% hov^lbr AoUee, 868. 
Erroneous etetomexit of, bow ter noUoo to pdndiAMf, 876. 

DEEPS. 

Fidueiery purcbeeer compellod to pro^po^ 40. 

Vendor moot produce all, bnt ue^ ^ot atate dafeote apparent 
thereon, 95. 

Purchaaer'e right to Jnepcci eaHJer, where aarketeble title 
ehewn, ^ 

Condition Teepeciing production, and ooplee o( 14^^145,17E 
Inability to faraieli a legal oorenaJit to produce, not an objee* 
tion to title, 143, 888. 

Condition ae to, being OTidenoe, 147. 

Deetraotion of, ite eftect, 148, 418, 874, a. 

Low o( ite effect, 148, 897, 803, 318, 875« 

. • By mortgagee, hie liability few, 413. 

Examination of, with ebetnet, 806. 

mettera to bo obeorred in, 415. 
whether an acoeptanoe of title, 409. 

Broofbf, 318 <t $oq. 

Preeumption 388 «t 

of fonnalitioa relating 10,388,887. *> 

Troduction o( Ch. IX.; and we Comamr wo% PioniiOTJoir. 
*Who may compel production of^ 409. 

owner of an undiTided ehare of the eatate, A. 
of a aerered portion ot the eetate^ d. 

^ purchaaer of a portion of the ertate, 410. 
reated remaindetman, i5. 

Uuaatiafied mortgagee not bound to produce 411* 
except in what caaea, 418. 

Cuatody who entitled to in eaw of aettled eatat^ 410. 

What inquiry ahonld be made reapeeting, 488. 

Non-prodnetion ot, bow ter materi^/41^ and ew 844,848. 

may be notice of a change ^ depoai^ fh, 453, 
840. 

When may be compelled agmuai pnrehaaer fer Talue without 
notice, 834—887. 

Puyebaeer'e right to, ai^*to oopUa of, on eoopletloa, 
Oh. 231L a 7. 

Vendes^a right to r«taln,*oa aale of part of the eetef% 145p 674. 

under the V, dr If. Act, 1874,674. 





DEEDS— 

On Mlft In 14^ 14»r .. 

Gem( ^ now anniiaa]^ ML ' • ' . 

With draUft opamUon^ llAbl« to whot ttmopa, 704. 

Mot proteetod ot low bj rwidor'o lion foi pcwbma monoyi 731. 
Wbo ontitJod to> a. * 

Omlrtoa to oak fbrj or to retuii, Xu effect oe r^onU priooty^ 
730, 844 et mq., 868, 876, 877. 

D«£eotiTe esooution e^ when eupplied, 840. 

KoUco oif M effootiiig prope rty , is notice of entire eoniente, 880, 
864*el 

Kotioe that party holde le notiee of bU inoombnuioe, 887. 
Notice of freod, fton onunal execution of, 688. 

Atteertng wltne«, not efc c ted with notice of oontenta of, 876. 
Delivery ehoold be directed by decree^ 1118. 

Burnt after contract, and title therefore bed, yet bill diemleaed 
with ooeta, 11S6. 

PordiaeeT^e right to^ on aale by court, 1881, and m 1816. 
Teodor may recoyer at Law from defiaulUng pnrcbseer, 668. 


DEFAMATION. 

Of title, when action lice for, 108. 

DEFADLT. 

Cooditiofi that purchaeCr making, ahall pay interee^ 187 aa}., 

836 ai aa;. 

Bent# reoeiTable but for, acccount when extended to, 8SC^ 848, 
768,803. 

Wilbil, what ie, 187,188, 636, n. 

in deliyery of abetrect, its effect, 306. 
pf^ In oorenante for title, 786. 

Of either rendor or purchaeer joatides reeoiaeton of contract by 
the other, 846. 


DEFECTS. 

Patent and latent, what ar^ 98. 

Diacloanre or concealment by render, Ch. III. a. 1. 

Idabtli^ of yendor for not diicl<wing latent, 93. 

In title, how to be guarded againat by eonditione, 163. 
iHwt are not, 881, 868. 

Whet not Included in aoceptance of title, 309. 

In clientia title, not to be diacloaod to client entitW«l io take 
advantage thereof^ 309. 

Known, in title, vmidor^a liabili^ to remove, 147. 

ee to oovenanti againat, 663, 788» 

TendiOT fgr, until eonveyanoe executed, 691. * 

In eetate^ abatement of purchaee mnney in reepeet of, 861 €t 


when a defence agalnai apeeido parformanoe, 1088 

af aif. 







DEFECTS— 

In or liUo, ftA«r .coorvytJX^, porehMi^ g«iiar»l remo- 

diao for, dopand on rendoi^a eoranAnta, 777 9t aq. 
wb«n ralief nftjidad, 808. 
la tlUa, vbat dnmAgoa fbr, if no evletion, 701« 
if thorn ifl o^odoa, 708. 

pnrehaoa/i aqniUUo mraod/ fojv asdor ipooial eircnm^ 
etanooa, 708 4 

when a defence to epoeifio porfonnance, 106S d $eq,, 
lOOOoloa?. 

pofohaaer maj oloot to take title, notwithatanding, 1110. 

made good hj Statate in eOTcral oaiea, 801 . 

when puKhoeor fixed with conatmetiTo notice of> 868 


ti ae^. 

In exeention of power, when eoppUed in Eqnity, 840 at $eq, 

hj2td%$ Tiot e. 35, id. 

DEFENCE. 


Groondi o( at Law, odmittiiig the agreement, Ch. XVIL a. B, 
in Eqnitj, againat opecific performance, exoept with 
▼ariation, Cb. XYIir. a 8. 
negatiring in toto plaintiff*! to epe* 
clfio performance, Ch. XTllI. a 0. 
verbal variationi at time of «de, when a 
■nfficiont, 111, 118. 

Of pQTchaeer fbr valne withont notice, when available, 830, 833 
ataag. 

General remark! rcapecting the preeent state of the doct^o, 
666 . 


PiiTolotia, ma^ be diapoeed of on motion, aamdla, 1006. 
Nature of, its effect! on ooota, 1184 at $€q^ 1131. 
DEFENCE ACTS. 

Forehaaei under, lA 
DEFICIENC7. * 


Of evidjnee as to ideDtit 7 , oovered l;^ the ordinal^ condition, 
103. 

In personal estate, aa to sales to make good, 604. 

In qnanti^ of estate, porebaaer when preclnded from objocting 
to^ 164) 166. 

Bia rem ^7 In respect of, after oonveTanos) 777. 

On resale, fbrfeitsd deposit into aooonnt) 168. 

purchaser, when ordered to paf, 1117. 

In qnantiti^ or quality of sstots, compensstioti for, 648—65A 
In rental, compensation for, to purchaser hwa Ooort) after oon* 
veyanoe, 1886. 

In proof of doonineuts, how fer snpplied by pNsampUon, 388. 


DELAT. 

By infiuit, to impeach voidable pmhase, bait relief, 80. 

' Or 1^ cegite gae fraal, to impeach pvebase by tntstM, 47 <1 scg. 



INDSZ. 




D£fi A Y— MfUinu^. 

Or hy ymdot to impetoli Mo At nnderTAlao, 747» 769« • 

In tAklng procooding%^ii effect wader 3^4 WiU. TV, o, 37. 
377, 383. 

ta ttle or inreetment b/ trneteee, not Allowed to pr^i^ee 
ceWui qu4 88, 89, tL 
Maj oa]1 fn inquiry on pert of pareHAeer, 88. 

In peyment of purcbAie money, ooud}tLon bm to Interect, 137, 
136. And M4 ImnnT. 

In delirery of Abetraot, eflbct of, 186,304. 

of loiter, eoeepUng or rejecting offbr, ite effect, 310. 
lAxidownet'e remedy in cam of, by poblic Compeny, 818 u. 

In Poet OAo^ eouding letter not reeponwbU for, 819. 

In deliTery of AbetrAct, it* effSeot on pnrobAeer^e liAbUity nnder 
oontrmet, 304 
Wilfbl, eSoot eif 481. 

WAiver ol, 486, 48a 
Proteet Ageini^ ite effect, 488. 

In filing certificAte of Acknowiedgment by OArried wotneo, ite 
effeet, 676. 

Of cxeoutore, in eelling nnder An implied power, Ite eflbet, 617. 
la completion, payment of intoreet in ceeee of, 687 tt mq. 

purobAeer Aocediog to, cannot AflerwArde ^prq- 
priate pnrobnr»money, 635. * * 

Effect of expren agreement to pay intereet during 636 W $tq, 

^ From Any cAoee wbAterer,” condition ae to, ite effect, 638 gi 
feq«., Aod tm 636. 

In elAiming compcttBAiiou, ite effect, 646. 

In eTiowing title, Ac., fiitnl At Law, 974. 

In filing A bill, a defence in EqoiQr, 1088. 

MAteriAl ou tbe qneetion of coet^ 108^ n. 

Eeferenee of title before bearing, refneed on ground ot, 1097, 
llia^ 

Coneiderabie^yet oleorly bad title not forced on purebaeor, 
1118. 

In proeecatfng decre e, ite effect} Ilia 
Bill diemieeed.oo gnnmd ofi diemieeed without eoete, 1187. 
Ande$4 Tool 

BBLEGATIOK. 

Of by auuilouieai, Improper, 178. 

BELIVEBY, 

Of AbatiAOt} eondition r e ep e e t i ng, 186, 18a 
neglect in* tie effect, 186, 305. * 
bow to be takep advAotage of^ 308. 
cannot enpply want of written oontraot, 816. 
waiTcr of, 48^ 488. 

On aalce by Court, 180a * 
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Of dotdBj &o^ enforad against h^nd /ld$ pnrohawr wlUioiii 

notiee» 83% 83% 83% ^ 
bjr aortgagaa to mortgagor^ attwt of| 844* 
ihould bo directed bgr dacr^ 1117i ^ 

written dirootiOD na tO| ta^ oonetitato agreement^ 
807, , 

Of parUcnlara of claim in ncUoD^ 973i 

Of land in eseentiot^ under an tUgU, 480y 476-<-47% 

wbatioa,478. 

Of oo&Toyaneo, wLat la a aoffloienti 586. 

Of poaaeaaioD, a sufficient act of part poHbruaoca, 1083. 

to pordhas«r» does not affect rendor^a lien, 780. 
bow enforced, 1123. 

DSdANP. 

Constant, ol tltl^^tberefore no waiver, 438. 

Defendant aubmitting to^ may atop sole, 1133. 

DS2CI8E. 3m Lnasn. 

The word implies a covenant for title, 563. 

DEIfORUER. 

Defence on Statute of Frauds may be raised l^y, 1036. 
DENIAL. 

Of claim on eatate, binds the party, 06, 460. 

'l^SNIZATION. 

Effect of, 84. 

DEPENDENT. 

Stipulatioua in agreement, what ere, 068 ri e«g»s and me 104% 

lOil. 

DEPOSIT. 

Tmd in obtmning, vendor criminally liable for, 105. 

C^Mlition for ^eijmemt and inveatmont of, 186. 

For forfeitnre of^ 188. 

when relieved sgaiaat in Sqni^, Il6% 103. 
its effect at Law, 16S» 

bow dietfngniahed foom oondition for payment 
of penalty, A. 

*Wben may be paid by auctioneer to veDdor, 180. 

Wben pnrobaser may recover, ^ 

Forfeited, on eale of eettled estate, goee as purdhaee^money, 104. 
Purchaser cannot elect to forfeit^ and adoid eontme^ 101. 

except periiapa^ under apodal 
otreumstaAoe^ on sale by 
Oo«r%1887. 

PmThaenr has a tim for, on estate, 108. 

Anetioneer cannot reoeivo mm than, 17% 
ohould reoeivo H in eaeb, 4% 
when allowed Ua dmigoe oot of, 17% • 
his Usbility Wreepoel ^17% 
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INDEX. 


}285 


BEPoarr—. 

Teodor boM Jom,o( m Inoolronej^ of ooetioaeorf 1 M» 

Ittterwrtv whelhertooormbU oo» MO;*ood w 
ikt to. poymMit^ ioTMtxneoi, and forfeiture of» Cb. T* o. 4; and 
tef'ta.'*' 

How to W p^d to oocUonoeF or ogeot^ I7d» 191. 

Inveetmeai of, when binding on purohMer or rendor, 192. 
Beoelpt for, mAj oOTetliote agreement, SOS i but m S20. 

Teodor reeeinding eootraot need not return, nor need pnrobaeer 
reeoixLding enb for, 4Sd. 

Bailwoj OompanieO before entry, 449 €t ee^., 979; 

bow to be applied, 443. 
whether landowner bos 
Uen oo, 444. 

ehonld cover Talid el^bi 
of mortgagee, 444. 

oo pnrobaee from etotuto^ owoere, 663. 
Of deede,os oompletioo, for joint benefit of parties 144} and tea 
674, 676. 

condition ae to, 144. 

notice of, U noUce of lien of depositee, 867. 
for safe eoatody, on sale bj Court, 1889. 
ibfortgages by deposit, bound by prior e o cret tmst, 837. 
Equitable mortgnge by, orerrides aabaequent judgment 481, S/k>l 
Dy b^r, is subject to elaims of ancestor's orodltors, 683. 

Ob pnfohaae-money, purchaser oau reoorer at Xiaw, 383^ 417, 
946 et sag., 968. 

Bi^ment of, into Court, when required in Equity, 1093. 

AoUon for, when not restrained in Equity, 949, 979, 1093. 
Betnm of, when deoroed in Equity, 198,1199. 

ordered in Banbxnptcy, 194. 

Of sarffor title deeds, agood equitable inortgsgs, 645,867, n., 877. 
Agent liable to restore, whether therefore a party to suit^ 1008. 
Cannot be set oflT sgainst coets, 1136. 

Required on sale in foreclosure suit, 1198,1193. 

Wbetber required, on sale by Court, 1189. 

Party receiving, g i ves security for, 

‘What required, on opening biddings, 1803. 

DEPRECIATORY. 

Remarks, Aa, by pur^asar, their efifbet, Ch. III. s, 4. 
Ooaditfons of asle by fiduciary veoden, what are, 73, 179 «l asf« 

what are not, 74 

DEBBYSHIRB. 

Hlning ousioins of, 118, n. 

D£bOSNT« 

If Taemt» proof of ancestor's Inteato^ required, 331. 

Btoek of, presampUoo as to, 336. 
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DESCBIPTIOK. 

Of ftfoptrtj In particnlftn^ CSu IT. b. S. 

« thoald be 9isid eledr, 113. 
lQeoiiaiBt«nt^ not irlibin wtxud ooodltloo m to identi^ 104. 
yngat, oi copyhold, tuffidAni, 100. 

Oeueml, of oaUto, Mfidont in Agreement, SI 9. 

Bnt there mnet be eofae».8S0. 

Bpeddo, of doctuneiite reftned to in Agreement, oo( eMentlAl, S26. 
Of porij, OAonot Amount to a elgnAttkiOi S3S. 

Of piirtiei in eonT^Anoe, 017. 

Of pAToele in ooneoTanc^ 080 et ea^. 

Enm in, ivhen not roaterm), 63S. 

% 

DfitERIOBATION. 

. Trustee, &e., pnrobaeing is liable for, if sale set addo, 46. 

Aooidental, after eontraot, pnrchaeer beare, S4d, 441, 1063, 
ISOO, 1S07. 

Vendor how far liaMe for wilful or permieaire, after oontract, 
$46, a., 649. 

Abatement of price, in reepeet o( 1117; and m 649 et sag. 
DBSTRTJCnOlf. 

Of deeds, eAct of, on title, 149, 413, 674, and mb 1186. 

Iiabi]it7 of mortgagee for, 41A 
Of eonyeyanee, Tender most ozeente duplicate, 768. 

Accidental, of properij, porchoser bears, when, 849, 1063,1800, 

1907. 

no defence to a eoit f<x^^)ecifio perform- 
ance, 1063. 

Of eatato, by porchaaer*iii poaMssioD, restrained, 1094. 

tbroogh fault of vendor, effect of, 049. 

Allowance for, in suits for spedfic perfonnanoe, 1117. 

Of estate, through &nlt of purcliasor, effect of, 1000. 
restr^ned, when, 1094. 

PETERMTNABLE. 

Interest, when sold, should be so described, 117. 

Character of the property, mny make tune emential, 416, 410. 
Interest, purchaser of,froni Court, bears loss of, befbte certificate 
is absolute, 1800^ 1801. 

OEVT8E. 

Conditionally, on purdiaao of anoAor estate, 66, 

By Tsndor, how affected by contract for sole, Cb. VIL a 6. 

By purchaser, how affected, 6^, 266, 867, 616. 

General, not saffident root of title, 896. 

its ^ect on prior contract, 868. 

Specific its effect on prior contract, 863. 
llsaldaary, under new law, whether still Mp6df^ 870, n., 6881 
oTo an infimt, after ooiitraet,*its e ffe c t bn eoets, 1186. 
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DEVIBEB. iSMDim' 

Of « 0 tate^ when aatfilod to hftvo parehMO^mono/ paid out of 
tootator'i portotiol^i 966, itj M7. 

PoMhow from, wboo liable to peymeat of charge*, 618 $i 
SeUm^ moat p^uoe any nbeeqoeat will or oodloi^ 831. 

Or exeoator, whleh ehoold tell to paj debts, 616 ei frf. 

Of aorriTlxig troatee, when he moj eserdao trast fbr aate, 60C. 
CoDTejaaoe from, under the IVuatee Act, 585 el ea;., 1180^ 183i« 
Benefloial, aabjeot to charge whether he can ecll, 616 d aeg. 
liajr one on Govenanta for title, when, 791* 

Liability oi, on toetator*a eoreaenta, 796. 

May set aside oetUement aetnallj hwnduleut, 908. 

When party to suit for spedfle perfonoatioo, 1011. 

DIFFIOlTLTy. 

Of ssoertaiDing oooponsatioD, a ground for refoslng spodfio 
performanoe, 1069, c. 

DIGNITIES, ^ 

Judgments affect estates granted in support of, 467. 

DXLAPIDATION& 

OoneruUy admit of, and giro right to, compensation, 136 n.^49, 
65A 

DlHENSIONa 

Of propeKy, misstated, purohsaer can claim abatement, though 
the ooonpylng toiant, 118. 

DIMINUTION. • 

Of purchase-money, grounds for, 627,046 «< «eg. 

Is ▼nine of estate, whether purchaser, rescinding oontraot, is 
pr^udiced by, 949. 

DIRECTION. 

Id trust instrument, to he strictly followed, 89. 

To pay purobase-money to stranger, when iirevocable, 180. 

In decree for speoidc performance, wliat inserted, 1116 d leg. 

DIRECrrORS. 

Of public company, their power to contract, 835, 236. 
DISABILITY. 

PeiBODs under, enabled to conrey by atetute, lA 

no^oe to, when ^id, 78. 

PerJOQS nndfiF, oonauTTeiiee of, liow to bo obtain^ under Settled 

EsUtes Acta, 1161. 

saving of rights of, under 3 A 4 Will lY. e. S7, 
a7A 

Condition for ooncurrepoe of parties under, fraudulent, 147. 
Owner tinder, eompulsoiy phrohaae from, not a couTersioo, 
866, 860. 

SdSTATUTOET OWHKIU, cM BfATVTM’OV LuitTATlOie* 



1288 


INBEX. 


DIBCfiAUQK 

Of insolTen^ effect of, S9. 

Tor pvdMM-aoa^, inr.bilifej of vendor to give, 4 dafeci .in 
title, safl. 

For pMbuo-mon 67 , when tn ie i e ei, fta, cad glvo, Oh. XIIL ■. 8. 
Of inAmbrsnoee, on ooopleUon, end under Lendi GSaqmo 
C oneol1d»tion Aet,'l846, Ch, XTTL 4 % 

Of Incnmbnuioei, pnrebeae*tnoney being required fbr, nahee 

time mAterial, 48D. 

hy pQrchuer out of unpaid purchaee>money. 
Oh. XIV. 4 7, and eee 588. 
oflleeting regieteted land, under the reoent 
Act, 1158. 

^ Of ptmbeeer, on eerildcAte egeiut tiUe, lllA. * 

Of porohneer from Court, if biddiage opened, 1804. 
PJBCLAIMElt 

Bj InlAat electing to avirid pui^iee, 86. * 

hj tmetee of benkrupt,^ 854, 873, 51^ 786,1008. 

vHhi& w^t period the moet be 

exercieed, 854, 873. 

married woman, of iotereete in real eetate, 530. 

* By tmeteeefor eale, 007, 1198. 

By exeeutora, power of eale eaved to other* by etatute, 608. 

By aaeigneee of ineolvent pnrchaeer, eetate decreed to belong 
to vendor, 1003. 

What iufilclent to eave ooeta, 1184,1136. 

DISGLOSORB. 

Of defecte, & 0 ., by vendor, Cb. III. a. 1. 

Of advantagee, Aa, by parchaaer, Cb. HI. a 8. 

Of defrota in dienVe title to client entitled to take advantage 
of, improper, 3i>9. 

Of inenmbraoee, by ineombrancer to intending purobaaer, 450. 
Of profeedonal confidence, not allowed, 661 et eeg. 
DlSOONTOflJANCB, 

Of uaer, ia not an interropdon, within Preeoription Aot, 875. 
DISCOVEBY. 

Kot'eoDpelled againat bond Jid$ pnrrbaeer fbr valua^ n% 684. 
Joriadiotion of Contte of Iaw to compel, 867,966. 
BISCBEnOK. 

Of tnuteei aa to tiM of aele, 58. ' 

♦ ^ 

•a to time of inveatmm)^ 68. 

aa to mode of mveetmen^ 69; : ^ 

Troata invdvisg, pnrdimaex need not aee pe rfeta aed, 597. 
Diecretionary power of diadaimlng Uinteea,Oogtifi8.exewJae» 

1198. 

• ^ * 

traatoea to Ml, Court will'got compel 
them to extrda^!67r > 
or %■ t6 mode of invim^igt, 6gi 
what abould be iaimrted hi wiUa and 
' eeiUemeota, 90. 
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DlSBNTAILIKa. 

AMiMnoe^ wh«th€ir tenant Is tell eeHing tbe fee (• boond to 

SdO| Md 1063» 

wbothor a aaffloent root of titlcy 3fr7. 

Daeda, wlios to bo ooarcbod for> 499. ^ 

Should bo dlitinet £rom oo&TtTaseo, 904. 

KodtaJji itif gonoxuU^ unuoooomrj, 916. 

Whou dloponaod wl^ou payraoat out of purobaae-mono^ under 
Landa Clanaea Ooiuwlidation Aet to tenant in tail, 666, 660. 
Enrolment oif 667 aag* 

00 ^ of, 707, 713. 

Deed, iHiothor can bo roqolrod nnder ooTonant lor further 
aararaooo, 767, and sm 609. 
atatutorj defoot, not anppllod in, S40. 

DISBOaSAL. 

Of biU| rctnm of dopoolt, when doereod, 198, 1188* 

Did not gonondlj pr^odioo right of action, 963,1183. 

For want of prooocution, ponding roferonoe, irregular, 1000* 
Withont giriog jttdgmont on obJocUona to title, 1111. 

On farther conaidaration,on oortifioato againet title, 1111,1188. 
Of rendor^e bill withont coeta, in what oaaoa, 1186, 1187. 

Bj plaintiff, without ooeta, when allowed, 1180 * * 

DISPOOmON. 

4 

Bj owner of two adjoining tenonionta, ite effect, 360.* * • 

DILUTE, 

Agreement to aooept title ^ withoat,* ia binding, 160. 
DISQT7ALI7IZD. 

Pexaona, no lien prenunod in &TOQr of, 730. 

DISSENT. 

Tnm TOidable purohaee hj infiint, when to bo ezpreaaed, 80* 
D1BTBB88. 

ConY^rasee obtained from peraon in, when aet aalde, 747 •< aeg., 
731. 

Agreement obtained from peraon in, whan not enfiinoad, 1060. 
And tm P o e aE TT. 

DIBTBE88 FOR RENT. 

Dlegal hx rasdor, sot reattaised is Equity, 760, and aae 1094. 
PorehaaarV right to m»k% after oonTejanoe^ 813, 080. 
DISTRIBUTION. 

Of imrehaae-OHnuj, <m aale 1^ Court, 1813 ef ieq, 
D18TURBAKCB. 

What ia a, within eOTenanm for title, 788,763. 

D IVIDEND a 

ApportioniMBt o^*'on aele of etoek for pnichaee of land, 69. 

Of jaist atpch whether within the Apportionment 

Aot,613,n* 

DinsiaN* 

Of e g ta t e ^ e^hitt oS W pdw cdTcaasti ibr title, 779* 


Ton n. 
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I2n>EX. 


PTVOBCB. 

Coori whether crdoi cpf, opemt4 at jodgowntep 467« 

may raetifj nuuriage aetUcraeiit) wben^ 760. 

BOCKSTINO. 

Of JodgmeDti, 468» 486. 

Docketa doaad it Z.yic^ o. ll> 483. 

DOCUMENTS. * 

CouOiitoDJ of mIo reapectiiig^ 142 d Mg. 
liOM ctf how guarded againit, in conditiona, 153» 

What may oonaUiatA agroemont, within Statute of Fraudii, Clu 
VI a 3. • 

Ahitraot ahonld commence with* if praetloable, 29fi« and M 0 807. 
What a ani&oieitt root of tiU% 390 et mg# 

As to abetracting, 809 d eeg. 

When to be producocl merely ao ncgatire oTldonoo^ 383j and <4e 
338. 

Bui pnrohaacr oannot require oopiee of enob, 388. 

Defidendee in proof ot, how far auppUod by preramptioiii 322 
dMg. 

Produoiion of» at Imt, under 14 A 16 Viot. o. 00, 067> 968. 
What are priril^ed, 881,888. 

And 9ee Dsbds, Attsstju) CoriES. 

POUIOILB. 

Foreign, ita eAsct aa to liability to ancoeaaion dn^, 878. 
DONEE. 

Of power of aale, cannot buy under, 35. 

DOUBTFUL. 

Exprtaaioua in conditione, Ac., construed against rendbr, 100, 

114. 

purchaser not bound hy, 160. 
Document, abatraet ahoolil not commenoo with, 897. 

Title, purchaser need not accept, 975,100^ 1809. 

may require confiiraation of, by a separAio 
deed, 508. 

wbat is a, 1000 d seg., 1107, and see 075. 

Construction of executory isatroment, whether frordiaser need 
notioe, 860. 

DOWEB. 8€$ FaBXfisirca. 

ConTQiknee to uses to bar, fbr purchaser, rsroked prior derise, 
whezi, 888. 

How affected by contract for aale, or pnrehase, S78i 874. 
Whether let is, by contract of mortgagee to buy equity of re* 
demption, 874, 

4rteare of, how long reoorexabls, 398. 

Purchaser, when entitled to concurenoe of wift or dowress, 

614 514 516. 

Act, what it extends to, 61#, 
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DOWEB— (continuidi 

lUgb^ to^ not bj malting real eitala ameta for 

payment ot debti, in abee&ce of»an exprcas obarge of debiti 

ess. 

^^uatoe to bar» whether to eonear, 510^ 543. 

Satiefied tem, when a proteotion against^ A14. 

Conrejanee to tiaee to ber* etiU not uncocnmoiit 54S. 

Beteaee of| a enifident oonalderation for eetUement, 89<X 
Speoifio performanoo not enforced againat wife enUtled to, 

when, 997, lOOS. 

■ when eufoxoeable against her hiubaad, 1065. 

DRAFT. 

Conrejanoe for penual, oondiUon aa to fomiehing, 130. 
Agreement or oonreyanoe, approTal of, whether a niffloient 
eigoature, 834. 

Alteration of, one party, whether enffioient, S35. 

Conveyaace, preparatloa oi^ when a wturer of title, 432. 

How should be pemeed, 56A ^ 

Belongs to puroliaser, 505. 

Alterations lu, should bo eommnnieatod, {6. 

Of proposed further aasuraaoe, should be submitted to Tendor, 
Ac., 768. 

Notice of, not notice of executed deed, 87A • ^ 

Conveyanoe, pnetioe rsapecting, when eetUed by Judge, 11 id, 
18X8. 

DRAINAOB. 

By trustees under ImproTement of Land Act, 1804, 88, and ess 
16, m 

Loans should be noticed in absUmet, 303. 

when search should be made for, 456. 

Bates need not be mentioned on sale of fon land, 118. 

An authorised improTesnent of settled lands, under Lands 
Clauses Consolidation Act, 604. 

DBOPPIKO. 

Of lifo. Sh Dmaxb. 

DUPLICATES. 

Stamps on, 708. 

DUBESa 

A defence at Iaw, 969. 

And in Equity, IMd, 1054. 

DUTIES. 

lUlatiTe, of vendor and purebascr prior to sale, Ch. Til. 

Aiwi SM Svann. 

DUTY. 8m Sravrs. 

Legaey, points as S7A 
Sueoession, S75 «0eeg» 


a A A s 
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EASEMENT. 

Whtfi not h mACter for ecifapeaflAtioiip 13^ 140. * 

OonditioA *■ to property Ukon onljeot fo, 166^ 

Out be greated oolj deed, 199. 

Ae to the creetion of newp 60^ 5d7p 54(V 341, ead tee ^.p zl 
G nat ud reeemUoB, ^ vbea pimiineilj 98^ 96CS 86fi| 6d7| 

Wbea iotended to be leteiaedp aboald be exprewly m&tiooedp 
fiOdp 540. 

Dietlnotioi6 between e eonUnaona end dieoenttnaonap 539. 

Title to, noder FreecripUon Act, 556 et 
Whether exUugnUbed, b^ unity of eeiein, 957. 

Undiieloeed, whet inquiry thould be mode reepectingp 459» 
Notice ofp ptiroheeer when effected with, 665. 

Stipuletlone reapeetingp on eele to Beilwej Compeny, Court# 
my enforoe, 669. 

Liebliity of regietered lead to^ under Lead Begietry Act, 1167. 
EABT INDIEa 

leud (D| how convoyed, 588. 

EOCLESIASTIOA L. 

Oorpomtioop euthoriaed to eeU, Aa, 17* 

ee to lend# taken in ezoheage from whet Utle to 
be chownp 867. 

ae to ideaUty of lend# belonging to, 894, a. 
when entiUed to eompeoution under l^ad 
Cl e u eee Cooaolidetion Act, for loM of froee oo* 
renewulp 666, n« 

EDUCATIOK, 

In&nkip Ac., may convey for porpoeei o( 3. 

EJECTMENT. ^ 

By nortgegee contracting for puroheee of equity of redemption, 
" 871. 

By leeeoTp if contract for purehaee leeeee goee off, 878, 

When may be brought by mortgagee^ 379* 

Ae between eeveffal adreree poMeeeorip 403. 

Without compeneatioDp of purohaear rejecting title, 488. 

Of Bmlmy Companiee, 446. 

By landowner, reetreined on ground of mere aoquieecenoe in 
expenditure, 1030. 

Of tenanta hj vendor, compenaation to, 

Coete cf, allowed, m demagee under dovenaate fortitle»*<r98,797. 
Of purcheeer, a deface ageinet spedflo peitomeaoe, 1087. 

Of purohaear, when he hee a remedy under hie covenant for 
quiet enjoymat, 787. 

Of tenant claiming right of purehaee^ whtt reetrafaied, 1093. 

No equhaUe defence, in notion of, 97i^ a. 

ELECTION. 

By ittfknt pttrchaeer, on atfaining mi^ertfgi fOp'M' 
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ELECTION—(aofilMMtf). 

Bj nwlipinM bllwalmiii laMa^ 83; or pordkMar, 854. 

wiflm&t 63. 

|»o««r of Irooor to ooinpol> 

'P$aij V>a^ hj oontno^ moj roqairo other porty to suka hii» 
831, 636. 

^ porchaaer, tndar optUmel oootrACt, affaet of, oa Toidor’i 
ropmoitatirea, 667. 

By Tood^, imdar, &«., of, on porobaaar*a lapreoantatirea, 
666 , 888 . 

of porohMor, when put to hit, 667. 

By 91 M trmi, on uMthoiisad invaatmant l^tmataaa, 611. 
By ▼endori of ramadiaa for porchaae naonay^ 739 . 

In caiM of nppnrant advaneamanti 936, 937. 

By plaintiff at Law and la Equity, 739, 976, 993,1061,1065, 

1089. . 

batwean homa and colonial 
litigatioo, 003, n. 

By aMifpMt of bankrupt purchaaar, 664,1003. 

By purchaaar, to taka defaetlTO title, 1115. 

Title dapaading on doOtrina o( 1138. 

FarUamantary, bond fidt purebaae, for purpoaa of rating at, legal, 

946. . ^ * 

purohaaar not antiUod to vote at, before par« 
obaao eompleted, 850. 

ELEQIT. Bm Jommbvt. « 

What It reached under old law of judgneota, 457 ti aaj. 

Doea not affect prior equitable mortgage, 851. 

Diichargad by purohaeq of part of land, 919. 

EMBLEMENTS. 

. 

Barbl agraemant for eale of orope wbieh would go aa, valid, 803. 
BNCOUBkOEMENT. 

By adverea cUimaat of purohaae, Ac., Oh. XV. a. 3. 

ENCROACHMENT, 

By laana, laam^a right to^ 185. 

By vendor in poaaeariop, purohaaar^a right to, 616. 

EKFHAKCH18ED COPYHOLDS. 

Title to be ahown to; ooadition re^Moting, 166,689, 690. 

Whan unnaoeaMzx to ahow the lGrd*a title, 690. 

* Owner off how he may obtain produetion of Court BoUa, 41A 
PornhaafiT not oompeUabla to aecept, inatead of fraehoLda, 1073* 

ENFRAKOHiaXiCBNT. 

Power of Mia. and enehange authoiiaaa, 78. 

Aet, award under, provea itml^ 81A 
IVaenttwd, 86 A 

Act for, to be aonalderad with reihrenoe to oeriain deikota In ttlla, 
116,188,1108. 





ENFEAKCHI8 EHEm*— 

TJnd«r G«Mnl Enfr«noIuMM&t Aetp lord** iUlo aoed not Im 
• bowx^ 166, 99a * 

WhoUior * petBon to 4ci m lord oon onfrincliiM^ 166. 

Authorised m ea ijiTMtment hy the Ooort> under the L. 0. O. 
Aot,6e9. , 

EKOBOaSMSKT. 

Of draft OMirejenoey rights of pexiiee to, 66A» 

where oontreot reeoinded efter, 666. 
Tendor hsi a lien upon, for unpaid purchase money, i6« 

but his soUdior has none for oosts, iE6. 

ENJOYMENT. 

Absolute, of estate, matter afBecting, should be stated, 116. 

Of estate, matter materiallj affecting, avoids contract, IdO, 1074. 
Subsequent, of manor, whether to be proved on sale of euf^n* 

ohlsed land, 166, 990. 

or of lends giren in exchange to a oharitj, 886» 
Evidence of, when a sufilcieiit root of title, 998. 

Maj raise preeumptlMi of exietenoe of document^ Ao., 399, 393. 
Confers title under Prescription Act, when, 366 «(seg., and boo 
361, d7A 

Quiet, what a disturbance of, within covenant, 784 fi esg» 
ENLARGEMENT. 

(X anciont light, its effect, 368. 

Of time for completion, in Equity and at Iaw, 494,495,974,1043. 
Of bese fee by subsequent enrolled awuianco, 811. 
ENROLMENT. 

Of Inclosurc, award, want of, how xumedied, 164. 

Of proceedings in banhrupioj, when to be required, 317. 

Of deeds, when evidence thereof^ 313* 

under Onehy of Oonwall Acte, tA 
under Statute of Charitable TTses, 680, 687. 

not presumed, 397. 

Of disentailing aasurances, 687 si esg* 

costs of, vendor pays, 707« 

'ENTAIL. 

Instrument creating, should be abetraoted, 997* 

ENTRY. 

On land, what is an, 363* 

Ri^t when it aceruee ss between mortgagor and mortgagee, 
370. 

aueilenecr in Side book, binds pariiee, 161,108« 
subject to whai qualiikatioD, 916. 

In booki, when evidence of pedigree, S48,349. 

In parochial remoter, how proved, 319. 

On lands, by railway companies, before oompletlop, Oh. X. a 6, 

sad sss 970> 

* what is an, 444. 

•ponsliisi an nnlawfol, 446. 
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ENTBY— 

Power of| is oottvex^&oi ot ttinerele, MS. 

■hoold be reeerred, porformiDoe bf pur- 

cbaeer of bie eoreoeau* Ml. 

On oourt rolle, of dioenteiliog e«eamieee» 688^ 689. 

of uanmnoee genenllji etetotorf prorMoni for> 
691. 

B/ pnrohftMr of revenioa, for oondlUon brokeiti 814. 

Ki^i of| whnt ney be eoM^ S43, 560. 

hy etwigera, e defect in title, 1076. 

Of ■atiifieolion of jodgmenie, 480. 

_ of crown debte, 408. 

EKVELOPK 

And enoloeed letter, m to eonnectlng, Old. 

EQQITABLE DEFBNOEH. 

Might be pleaded at Iaw, 078, 1088. 

Foilnro at Law did not prednde the defendutf^m aniag In 
Equitj for on iojanctioo, 072, 078. 

Dnt reliance o&,Ma|r be a wairerof rlgbtto pi'ooeod in Eiinity, 077. 
ITow may be raJaed Judicature Act, 077. 

EQUITABLE ESTATE. 

Troateea for aale o( can call for conveyance of logoi oatate, 88. 
In land, pnrdiaeer of, ocqnirea no priority, by notice to owney 
of oetote, 09, 481, 836, 830. 

Swae where an equitable intereet in aale prooeede ia purohaaed, 
481. 

Controot for porchaae, not equivalent to conveynneo of, 240,821. 
Nature of piirchaaer*a ,under contract, 246. 

Heir of vendor of, ahonld join in conveyaooe, 250. 

Same length of title to be abown to, aa to legal, 298. 
inatnunenta only affectlnj^ ai to abetracting, 299 ri aeg* 

How affected by judgmenta, 457,460, 462 ei eeg. 

Pur^ueer of, ia entitled to a conveyance, when, 501,821, 994. 

when not protected againat prior unregistered 
assurance, 883. 

EQUITABLE TITLE. 

Purchaser’s, without noUce, legal estate protects, Ob. ZV. a. 1. 
More, la postponed to prior equities, Cb. XV. a 2. 

As to cAceef oeften, 848. 

Begiatered, yet tubeequently roistered l^ol Utle prevml% 889, 
883. 

Purchaser o( when protected against prior haukmph^, 940. 
Notice of, whether should be given, 850. 
purchaser need not accept, 1099. 

Unleas he purdiase from the Court, 1200. 

EQUITY. 

Proof of procoedingi In, 316. 

Time when lyeienHal in, 417, 418. 

And Isiw, election between, 780, 072, 003. 
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EQUnr 

Damagw when awarded in, 770 # ai}. 

8 qH in, a diatnrbanoa, 78k. 

EQUITY OY BKDEMPTIOK. 

IfoHgagM tDM^ bnj from Btorigaaor, 86 , 844, 871. 

But Guuiot oontra<f for, at date of loan, 84C 
When barred under 8^4 WilL IT. e. 87,881. 

Pnrohaeer ot, iboold mabe inquiry of ineun&ranoer, 480* 

abould obeerre wbai precaution^ 808* 

How atfeeted b 7 judfmenta, 487,468, 461^ 478, 

by cr own debte, 4^ 

Parebaae o^ an inYwtmeni not MDoUoned by Ooori, 669. 
by tDortfmgce, eifeoi 017 mq, 
by tenanta in of mortgage^ 084. 

Notice to be giren to mortgage^ ou purebaee o( 603. 

Btaap duty on purohaae of, 826, 606. 

Mortgage debt, bow borne ae betwe en purehanr*a rtpretenia- 
tirei, 616. 

Purduaer of, entero into wbat ooTenaoti^ 557. 

EQUITIES. 

Under oonWaet, cannot, before oonTeyanoa^ be enforoed agdnet 
■irenger, 246,681. 

* Notice of prior, Ita effect, 687. 

EQUIYOGAL. 

Terme of agreement, a reaaon for refoeing ooete, 1187« 
ER4.8URE8, &c. 

Freeunption aa to, in doeda and wUla, 416. 

EBBOB. 

In deaeription of paroeU, 141, 580, 532, 508, d 
In deaeription of paroela, wbat oorered by <«dinary condition, 
648—663. 

In aeale of plan, 631. 

In decree for mle, effect ot, 1833,1885. 

Wbetber purebaav need wait to bare rectiied, 1900. 

CKcHeal, in agreement, Court will c o rrect ^1. 

Correetion o( in aigned egreemenb ita eflbet, 886 . 

ESCHEAT. 

On attainder, 18 H aeg. 

Koiu of equitable eetatea, 858. 

Of truft w mortgage eatatoa. prortnon againat, 56A 041. 
ESTATE. 

Gttdnl deaeription of, in agreemoit, eodUanii OlO. 
laboundby oontraotoftniateefor,or do&ee of puwwof aale, 84 A 

* Ckae of purtbaaer bnjdng hk own, 8061 

or ona whidi baa no eiiatonci, <5. 

>of wbieh ia nttgly wQUbiaWi . 

* Olanac in eonreyanoa; eAet of, 548, and Iw SSO. 
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OoQflltfdag olftlmanti fotmX^tokd dirkion 

of pfocoodo k ft oonr«rolon int# po r oo n alty^ 2A8. 

Pftti of| compelUUo to oo&t^ with ftbotomoni^ whon# 

X0S5. 

ESTATE TAIL. 

Bomftiiulon ospoetft&t 00 | whon bomd tiodar 3 h 4 Will TV, 
0 . 37 « 339 ii m }. 

Of turriod womou, snljoot to ft Jointure term, whether legal or 
equitable, 376. 

Enrolment, do., of aaranheei to bar, 667 et $eq. 

Barred by fraud, remedy of retn^nderniftn, 736. 
ESTIMATION. 

Quantity etated, deeerlbed aa being hy^ 631. 

ESTOPPEL. 

By aooeptanoe of poeaemlon from landlord, 853. 

Whether any, by reeital of Tondor'a title, 683,684, 810. 

Whan by redtal, 610. 

By attonuoent of mortgagor, 611. 

Ae between leaMO and mor^agor, where mortgagee does not 
eonour in leaae^ 686. 

ET GATERA. 

Ite effmt in rendering oontraet unoerUdn, 380,1033. 

EVASION. 

Of etamp lawe^ agreement in, ie roid, 839. 

EVICTION. 

What corered 1^ covenant fbr quiet enjoyment, 767. 

Bamagee fat breaoh of oovenant, how affected by purohaeer’e, 
798, and compare 781. 

EVIDENCE. 8 $$ Nkattvs. 

Of verbal declamtione at time of eide, 111. 

Oopiee ci deed% when admieeible in, 148. 

Conditiona reatrieting purcbaaer*a right to, 148 $4 eeg*., 168. 

r4epe ot ing, what nooeeeery in Turioiu caaea, 163 €t mq, 

aa to reeitale bug, 147. 

ae to deede twenty year* old being, 147. 

under the V. d P. 


Aet,1874,i6. 

ae to etatotory deelarntjona being; 148. 

Of identily of parala, condition ae to, 163,154. 

e o vere mere defioUnciee iu evideoee, 163. 
not repugnanoee or abaenoe o( 154* 
fif nnTiqiTita^^din, on leaee having been perform6d,^169. 

• . how nvualiy framed end what it ox* 

tende to^ 168^ 17a 

nml, udmtoetbla to ex|dai|i Imperfbot reflerenoo in doonmenta 

eooehtuiing agreement, 886. 

'f'. to prove thA agraement was coiiiditional|^*S31. 
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ETIDEKCE— 

Oilled for within time, olgeetlone ob, 162. 

NoD'prodoeiioa of, Ite efflot on cLtim to intareet, 630. 

Whether ponhMer precluded f^om, may reqaire infoniiAtion, 

16a 

Statement of, ehould aceompeoy ebetreot, 304. 

Of ezietence end gbrnuneneae of ebetreoted doeomeiite, wbet 
neooetagy or edmieeible, 310 ei 
Secondary, when edmieeible, 31 a 

Deficienciee in, when eappUed by preeamptioo, 322 ef eag. 

Hay be repaired, of whet ieete In title, not docnmenUry, 328 4t 

$6q. 

N<^eUTe, whether Tendor liable to prodnoe^ 331, 67a 
DeAcionoiea in, when enppUed by preenmpdon, 333 ti ae). 
Ordineiy, of meteriel facte, 340 et aa^. 

In mettere of pedigree, dto, by deolaratlone, 947, 348. 

Dofecte in, how Ihr remedied by Stetutee of Preeoription and 
IdAitetioo, 306 at aa^. 

TJnoeceeaery, danger of reqniriog, 428. 

Recitale may be osefnl ee oroeting, 019. 

Farther, no bill for, after conveyenoe, 81 a 
Deed, not properly etemped, U inedmieeible ea, 694. 

• Of^rendor'a intention to abandon lien, what enfficlent, 73a 
Of intention, cannot at Jmw, ent down percele, 740* 

Of profeaeioaftl odrieer, cannot prove noUce, 881* 

Perol peymeut of eonddereiion, proreeble by, egmioet nominal 
purchaser, 932. 

may prove a Joint pnrebase to be a tenancy in common, 924. 
may prove opporent convuyonoe, a mortgage, 93a 
What will rebot presumption of advanoement, 933. 

Parol, may rebut preeumpUon of xesulUng trust, 939. 

What will prove application of trust money, 941. 

Parol, agreement how affected by, Ch» ZYII. a. 4, Cb. ZVITL 
m. 7 and a * • 

Amendment, Act for, 319, 967. 

Of title required for regiatrotion under the Gbansfer Act, 
1876,1164 

On api^oation under Settled Estates Acte, 1177. 

Neceeaory, refusal to famish, ite efEeet on oc s t e , 1126. 

EZAMINATIOK. 

Of abstract intb deeds, expenses ot, 166, 3ia 

* may be mode before ^nnion on 

aUe, 306, 40a 

bntss a rule should be deferred till ofteN 
words, 30a 

'matters to be obeerred in, 4ta 
Of married women, before taking odcnowiedgroenl, *674 
Of iiUe under the Lend Transfer Aot, 1876/1166. 
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EXCESS. 

Ib mIa te pwpOM, pETChiMT not BffieUd bj, 60. 

its ^Aot «i to ooBYonfoB of lorplai 
proo<edi> S60. 

la qoutt^i iHiotliar Toador o»a oUim oofapoatatioa for^ 64^ 
Kot aftor cOBTOjaaoa^ 74t it mq> 

Of putobu mon<7, whothor a porohMoi^a dofoaoo, 1080 M mq.^ 

1089. 

no groand for dioohorglog parduBOT aador 
door«o» im. 

ao rtliof against, after coDTo/anoo^ 808; 

EXCHANGE 

Powar of ailo and, whsn n&aj be aooelerated, 63. 

Power of, aatboHaee eafraaohieemcfit, 76. 

whether it aathoriM partiUon, {b. 

Title to eetatei held itndor^ 886 sf 

Of ohari^ doable title ehoold be shown, 868. 

Of lands of different tenures, hy oommissioqctE, 113^ 

Title depending on Yalidit/ of, %b. 

Bill of. At Bill or Ezcnavoi. 

EXECUnOK. 

Alteration of agreement after, 836, 070. 

Alteration of oo&Toja&ee after, stampa bow alTectod bj, 70Vt • 

Of title deeds, when vendor most prove, 318. 

mode of^ aboald be attended to, in examioing, 
abetraot, 415. 

Of oonveTanoe, Gh. XIIL as. 1, 6. 

hy pnrehaaer, not neoeMxy to bin to 

sue on vendoi^s oovenanta, 798* 

Vendor pays fbr, 707. 

Defeotive, of power, when relieved agnnet in Equity, 840 $i teq.f 

1000. 

What night be taken in, under dd law of jadgmoite, 457 et $eq. 
Creditor, taking deht5r*s body in, discharged Jadgnent, 48X 
XXuasnal, of deeds, whm notice of fraud, 808. 

EXECUTOB. 

Of mortgagee, his power to convey, 15,16, 591. 

Of hare trusted his power to convey, 116X 
Cannot boy testator^s estate, 35. 

As to sales by, Ch. IL 

Whether he can eelJ, after W1 filed for administration, 60. 

before decree^ %b. 

Power to tell under charge of ^bes^ 00, 61,614 tt mq^, 018. 
TIbm allowed Ibr ooder Implied power, 60 tt ssq., 610, 

617. 

iSaMfi T* Smptf remarks on, 60, 61.' 

Belling nadir in^led powei^ whether he can pase the legal 
estate, 616. * 





K3CEcuiTjB^(<owtfmi<rf)> 

Wbather h» ihosld coaettr in % ■dtbxbMMftoinl ralijnot- 

to ft ohftyge ol dftbtft) 619 $i M9. 

Acting ftc ftQctio&MT, cftnnot ebBTgft.com»iitiioii, 161. 

Kftftd not }» nftmod in tgrocmcnti 606. 

Probftto Act book* pro w ftppohitmoat ot, 860, 

OoapoUod to cater Into ipM^ eoruftatt, 

I« eotiUed to what indemni^, on eale of lieeliold^ 559. 
Aetignmant of tern, by one of MvetU ezeoitori^ or before pro* 
bftte> Tftlid, 580, ftod mc 596, 968. 
fewer of, orer chattel epedficailj beqneftthed, 59A 
Qnn giro good ditwbftrgeft, ozileei pwohneer baa notice of b reach 
of tmet, 506,60A 

Wbetber he can releaee eciate fhrom charge oi debt*, 603,61A 
DiecUimer bj, remedied bj etatnie, when, 608. 

Of render, porchaee money ehonld be paid to, 600. 

Contract for aale bj one, whether enforceable agynst hie co* 
ca^||fttoTm, 966. 

Not allowed to bid, on ealc in adminletration enit, 1196. 

Of 1c«ee, entitled to indemnitj fron poichaeer, ISIA 

And m BnPaasnaTAnmi and Twjjoiaxt CRAiAom. 
fiZEClTTORY INTEHEST. 
land maj be told, 843. 

EXECUTOBY INSTRUMENT. 

Doubtful, or Toidablep pnrbhaecr ho# ftr bonnd bj notice of 
86 (^ 664 . 

EXEMPLI FICATION. 

Eridanoe of Fine or BeeoTcr;^, 315. 

EXEMPTION. 

Pnm tithe^ how prored, 864. 

SXPEOTAKCY. 

Ac to Mle of, 846^ 84^ 809. 

EXPENDITUBE. 

By render, after contract, for whoee bei^efit^ 848, n., 853,948. 
improremanU, pnrehaoer when allowed, In aoeoiint, 45^ 438, 
e03,911--91A 

In fattproremente on proper^ of wi8i or child, ralid ae againct 
•engncci in bankruptcy, 98& 

Whan recoreiablc at Law hj purchuer, 798, 808,949. 
.Pordwaer when protected in Equity, agalnei eneoiing. 

lng,84S. 

2fo peifonuaee of agreement to buy and eettfe land, 943. 

By Joinb^mrehaear, be hae a lien for, when, 0M, 

When a part^performaaea, in Equi^,1084 d ^.,1088 d Mg. 
EXFENBS8. 0. 

UauaUy home by reador, ocaditiofi Ibr pajnient by pur* 
o obteer, 156. « 
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EXPENSES— 

. Mtff be.uiM. ^ fldnoU»7 rcador, nmhUf m, ITS. 

Of pwduuMT, to provided fer, op tele to itSlwuj oompenj^ 309. 

>Qf eyejnlnetfon ^obetg»ct» S06. 

Of AiUeUd ooplee deed of ooreuai, 149^ 677. 

Of retiffing obatnc^ on mlo of eopjholde, 311. 

Of prodaolng ood iii^>ectiBg'deedi, 407» 409. 

Prior to ooatiao^ whether nulwoy oompanlee need paj, 713 
elMf. 

What xeoOTerable pordiaaer^ in action at Iaw, 049. 

What allowed to fleet porohaaer^ if biddinge opened^* 1304. 

And m Coen and Ejcpivomru. 

EXPIRATION. 

Of term, agreement for leaae, whether enforoed alter, 1097. 
EXPLANATION. 

Of eaepidona oircometahcee, or advene notice^ 3SD, 330. 

Of doeda not being forthooming, 043,899. 

Of written contnet hj parol evidence, how fluf ■rlmla^bliT. 993. 
EXTENT. 

On Crown proee ee , ita effoot before convejazMW, ^1. 

Of ri^t of light, what may be claimed, 339. 

EXTINGUISHMENT. 

Of ehargea, on porchaeo by incumbrancer, 303, 917,941, 

^rol, of written agreement, inailmimible, 111. 

Of power, title depending on, 1180. 

Of rent-charge by non-payment, 404. 


EXTRACTS. 

Offlctal, of Unee and Becovariea, not atrictly evidenoe, 316. 
From parochial and general r^ivtera, how &r evidenoe, 819, 

349 eeg. 
how verified, 347, n. 

FAC?r. 

Material to title, and got apparent on the deeda, vendor mnet 
diaaloea,94. 

Mattfial to title, w£itia, 97. 

Fklae atatement what, by vendor, may avoid contiacta, 101. 
Increaaing valne of property, purchaeer need not dieoloae, 109, 
107. 


AHUft if increase ▼endor'e intereat in property, 107. 
Mattere of, atet ed in coaditiona, most be proved, 131, 163. 


Inetenment produced eimply to eetabUah, need not be abetneted, 

Mattera o( what to be proved in aniqwrt of title, 398 et eeg. 
Defldeafliea ia evidence of, aopplied by preeamptloD, 339 U Mg. 
How ordinarily p r ov e d, A Mg. 

Notice oif ae prope rty , ia nofioe of connected ftteto, 994 

riMg. 





INXiSX* 

FATLUBS. 

Of imBf how proYod, 344. 

Of oontiagoQt oonaidortlaqp, b«£bre oooplefciooi S50t 108d> 1800* 
Of aql^oot^matter of coatn^ yet oeoount dimted Ia ^oity, 
ill7« 

FALL. jSse.ComcjAi 

Of timber, whaa matter A>r Gompeaeatloii, 943, 441» 

Of building* ooDtnoted for, purehAoer peye for eonew^uent 
damage, 849, 1907. 

FAX^E DEFENCE. 

Iti effect on coet^ 1198. 

FAMILY. 

Dedarationi by members of, ertdeoce of pedigree, 345,347. 
FAMILY ARRANOEBIENT. 

Money payable ae pari d, not liable to duty, 699. 

UeoenJ validity of, 759,691. 

What la a, 753. 

Jealously watobed by the Court, 753. 

Not a sale of reversionary interest, within the old rule as to 
adequacy of oosaideratiun, 750^ 758. 

What a auffidcnt part perfonnanco of^ 1030. 

FARM. 

^tncludee what, 193. 

FATHSa 

Holding inlant'a eetate, preeumed to hold aa guardian, 385. 
Furohaoe by, In namo of diiid, an advancement, 938 ef aeg. 
Arrangemente between, and eon, their valldi^, 750, 753 ef ao<{. 
FAtTLTS. 

Bale with all, 09, 93, 96. 

FEE 8IMFLE. 

Yendor'a interest if onezprcsaed, presumed to be, 115. 

FEES. S 99 Steward. 

FELONa 

How far inoapable to sell or buy uxKler old Law, 1% 89. 

Effect of pardon of, la 

Foribitare of leeaeholda, da, under former Law, 13* 
for felony now abolished, la 

in wbat osaes, 46. H eaq. 
general pxovimoain of prasnt law, 13 
. $i Mq., 99. 

Gmapulsory purchase of realty of, its eflb c t as to oouvsrsiODi 858. 
FEMALE. 

Elderly, presomption against her having issue, 845. 

FEME COYEBT. 8m KAaBm WoicAir. 

FENCEa 

Out of order, oompenMtion whan to bo made fo^v 049. 
flldaldUty to maintain, a defeit in title, 1075. «» 
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FEOFFMENT* 

C«itoznAiy> by infua^ tUU TmUd^ 8i and m &• 

By lauaU^ sov inoperaUT^^ 5* 

By a oorporaBoOj 083 * * * 

OommoB coSTayanoe In AiutraUa, ib* 

FIAT IN BANKBUPTOY. 

Whathar Trader ihould rarol at hia oxpanae, 3X7. 

Not 871. 

Moat Hare iMoad within twelre tponibt after aei of bankmi^t^i 
646* 

Waa held to iaanej whra» 846, n. 

Annuilad, purebaaea nndert 846* 

nCTITIOUS. 

Bale by trttataa, aet aaidOi 63. 

Naine^ opening blddiaga in, ito effect, 1200* 

FIDUCIABY CEIABACTEIt 


Paraona filling oaonot genorally purclioae the eatate, 31« 

Qenend rale applies in what caaoa, 33 e< eaj* 

Incompetent purchaser bound at option of i)artiea interoaiod, 38* 
General rule, when Inapplicable, or but partially applicable, 
38—41. 

How Air It affects tniateeR, 43. 

tmateea for aale, 43, 43. 

Risk incurred by dlaqualified purehaaor, 44« 

On what terma reoonTCTnoce decreed, 40. 

Or eetate ordered to be reaold, 46. 

Pnreliaaer, baring made n profit, must refund it, 47. 

General ralo reapecUng coats, 47. 

Time allowed for Impeacldng aalo^ 48* 

Wlicn Ume begins to mu, ib. 

Coufinuatioa of Toidal;4e purohiise, 49. 

As to sales by panoua filling, Ob. IL aa. 1, 3,8, 4; and sea 181. 
Bhonld adTertiae.aalc, ff). 

Aa to purchases by peraoua filling, Oh. IL a. 0. 

Oaonot allow compensation for their own errors, 141,176* 
break off Idading contract, 69. 

May hare eatate valued, 79* 

Bhonld show marketable title, 84, and see 17A 
Allowed costa of conanJting oonnael, 17A 
May sell under apeetal conditions, 173,174« 

Acting pradently, not liable for loss through auctioneer, 181. 
Cannot claim oommietion, 181* 

Enter into what oovenanta, 173, 640 ti wjm 
Should themaelTea reomve the paz^wae>moncy, 657, butsaa 0O7| 
606. 


And should all joili in ilgnlBg reeaIpt,.60T. 
Flan^ by psraoB in, its edbet, 886 H mq. 





FIDUOIA&T CILARlL<jnVir^MHnu€dy 

On mU hjf Appftrtntlj r^aWi pnrdiMar seed not InTMUgnta 
oollAtOTl qoMtioBtf 67^ 

C^tTMiby^noittilbreedfif dboQDtiiigtoftbreftehoftrat, 1047. 
A ground for opoung biddings on (mJo by Oowi, 1906. 
jrJjfS. 

On toDewAl» iteU^by vendor to bt ^■oudl,’* 100. 

Joint purehnoor, payings ha» n lien €ot, 996. 
tfenoriftl, alleged xnbdeeeripUon of| 110. 

right to, alter eonUmot, 847» n. 

Need not bo notioed, on eale of oopyb^, 117. 

On hie own admittance, porehaaer payi, 709* 

Not claimable before admittance, 710* 

Manorial, right to, aa "renta and profita,* how determined, 1917* 
FINB AKO BBOOVEBY. 

By Innatio waa bindiB^ wheo, 7. 

How proved, Sltf. 

Proof of, nnder atatnte, 915. 

Deieota in, when remedied by atatnte^ 69]. 

Fine and non-claim, eqnitable right to bar adverae H aime 
635, n. 

FINES AND BBCOVERISS ABOLITION ACT. 

,«-Iainatio cannot convey under, 7. 

Married woman may convey nnder, 6, 670 M aag* 
can ooniract nnder, 0,999. 

Proof under, 816. 

"By tenant in tail of freeholda or oopyhold% 687 €t mq. 

FIBE. 

Porehaaer after contract beora damage by, 948, 949, 1063^ 1907, 
and M 1900. 

Vendor need not inanro againat, 949. 

Policy, who enUUed to^ $1& 

wm\f 

Partner in, how affected by fraud of ^o-parfrier, d6B 
Affbeted by diaabUrty of oo^partner aa to buying, 39* 

Or charging eap e na e a , 4t«^ 799, 


Flsu, 

Hthee ei, exoepted from Commut^on Aet, 369* 

Kght of riparian proprietor to, 364. 

Biid^t to, when a profit d pranirs within PfeaeripHon 379* 


Cmiditioaa aa to payment for, 13A 
By valuation, 999. 

aa diatinct from contraet te aale ^laod, A* 
Tenant amj aell to landlord by pared, 904* 

Priee liable to ad qphma dnt^, 595,607* 

JfflU pam by oonveyaDoe^ th^n^ not ^eeifled, 636. ^ 





FIXTURBa— 

Botatinum •old aapimtdx team th# freehold^ 

Wbaft Aro» 636 M Mg. ^ 

^ I PrwBt atet* of Uv m note »t foot of Xri. 

▲• to latoroot on TaloAtioo during delny in oorapleiion, 633. 
FLUOTOATINO. 

Ttioo of proportyi uuy mnko Umo oaoentiftl^ 410. 

Sti e ff b oty if tliore 1% deUy in Mokiog roliof, 
1087. 

Bodj^ &et ^ T«adon brings mo/ ruftko isaaonUiU, 419. 
FOOTPATH. 

Exiatcnoe ci, a potont defect, OS, 117,1070. 

And not n cottclent defence to parohnwr, 1070, eed gv. 

FOROtBLB. 

BAtiy, AQ •ooeptAtace of UUe, 433. 

FOREOLOSURE. 

Suit for, whether wiclitii 3 A 4 WilL IV. o» S?, 306. 

whether the AppropriAte equitable remedy for judg* 
xnent ereditor, 476, IlOA 
01 for equitable mortgagee, 1104. 

4 Mle when ordered in liOS M $eq. 
and on what torme, llOS, 1193. 

Mortgagee eftii^«g alter, oaunot enforce oollateral eoeurlcihii inb. 
Mortgagor, in enit for, may be declared tnietee for niortgagee, 
601. 

70REI0N LANtlUAGE. 

Agreement written in, Courie receive evidence of interprota- 
tion, 963. 

FOBFEITURB. Sm Dzpoeir. 

By treaion, Stiony, Ao, under old law, 1% 

now aboliahed, lA 

but not oe reepeota out- 
* lawry, ^ 

Of d^Mit, condition for, ita eflect at lakw and in Equity, 168, 

163, and m 06A 

when Equity will reUeve againet, 103. 
eSect cf Judicature Act, 1873, on the equitable role 
egainat, 46. 

Of liaee, when olyectioDs barred by the ordinary condition, 160, 
17a 

Cbown cannot waire, by accepting rent, 17o, n. 
lioenee to commit, its eAct under 88 A 83 Viet. c. 36, 
. 61 A 

wnlver c^ ita aflbot^ «A 

act by tenant jamoonting to, a part performance nf 
tgreemeni to buy the freehold, smhU^ 198A 
But h a deface to enit to OMnj^ grunt of Iceae^ 106^ 1090. % 
T0& n. nna 
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FOBFEITUBg- 

.Agreement wj^iAjronld lead to, not eaforoed, lOfia * 

, ■%]>«« there is a ooaflict oi 
■D , ^ ^ sridenoe as to, 1069. 

^•"iov^rfiring, anbaeqWa&t ri^t of, to enter, 387. 
Clancy tlUe ander,^ 1188 . 

Fl>i,’2flSR^TRUMBNT. 

Purehaeer without ndtiee nnd^, yet proteeted by -Betting in 
l«gd mMe, 826; bat m 825, h^e 
.PORGBTrULNBSS. ' 

Truitooy giving wrong informnUOfii throng)], liable^ 80. 

FORMAL. ^Notics. 

FORMALITIES. 

Of deodo majr bo preonmed, 320. 

uot^f^thotondisg mntUatioB, ib, 

r Xit not if roqnlred by Iaw on 
groondo of goneml pdloy, 326, 
327. 

Want of| in czooutioo of poArcr^ when anppllod Jn Equity, 640. 

^ when oupplied 22 A £.3 
Vlct. 0 30, 46. 

Wont of, when onppliod, in oinitrftct by married woma^ 1000. 

FCXVD. ^ 

By infiuit or mjmiod womfiii^i when roUevod ag&iiut, 3, 4, 11, 
27, 400, 841. ; 

lu exercioe of power of sale, n'^ido aale, 62. 

Must be ahowfl, in action agminst atrangcr for nuatatement, 
103. J 

A gronnd fur nroiding oontneiL 106, )06e 

Of vendor, a defence in action logainat aaotSoneer, or agent for 
depoiit, 179, 186. ] 

Concealed, when Statute of Lii^itatlona begina to mn, in caeca 
o( 382, OIA j 

Of one member of firm, affecta oo^phrtner, d8A 
By vendor, incombrauoer eueoOraging, Ao., poa^oned in Equity, 
460, 641. 

In barring estate tail, remaisdermaa when relieved, 706e 
Of vendor, ptirc)»aer accepting defective title by, relieved, Ch. 
XIV. a e. 


Of agent, principal bound by, 63, BOQ ei lag. 

Of a common agent, 65^ t>59 n* 

Of atranger doea 2 ot pr^ndioe ionooent pnrohaaer without 
aotle^ 8S0. \ 

Of t int tee, Ac., its effb^ 825. 

Of married woman, bit^ her, whan, 3, 11 ,841, and ms 43., n. 
Pnrobaacr, whether praected estate oblelned by, mmUe, 

820,aBd«M83A ' 

Qroei negligence may be venUd as eqqivniwt tc^'Sfil, 
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MAt mspicdoa dtto &ti tAet powihitfi S7CS 676. 

not an olijtattu to Utlo» 1104. 

Not nndar tlUo donbtAiI, A. 

Of hit own protarional tidtimr, whother parohoMr hat lapUed 
nottoo o( 876« 

Cam of^ with rttetoot to iwodootion of dooomeot^ B&i, n. 
How prttfchiteg 6^^ ^ moot aoooaat^ if tale eet aald^ 611. 

A deftnoe at l^w and in £qiiitj^» 668» 1037,1054, lOSO, 1084. 
When a groond for deereeing epeeifie performacoe of parol eon- 
tnet, 1063. 

of a written oontraot wiih parol Tariationa, 1035. 

Bill founded on unanbetantlal allegation of, when dicmiaeed 
with ooete* 1015,1164. 

GrouudlM impotaUon of» Ita eflhct on coeta, 1015, 1184,1186. 
A ground for aeitiog aaide Mle hy Court, 1806 . 

In proceedings purohaeer under Court when not affocied hy, 
1884, 1986. 

FBAI7D8, STATUTE OP. 

Written agreement when neoeetary under, Ch« YI, a 1. 

What ealee not within, 197. 

Caeea within, and not within, tite 4th coot., 800— 801 
What informal docunonts maj oonetitnte agreement within, 
Ch. VI. a a 

Ilocnment relied on moat oonelet with alleged parol agreement, 
9ia 

What ie a euffioient rignatore within, C8i. VI. a 4, and eee 186. 
Doea not afleot right to waire by word of mouth contract not 
under aeid, amhh, 970,971. 

Want of oontraot anffioieot within, when euppUed in equity, 
Cb. XVni. a 7. 

Sales by anctlon and in bankrupt^ are within, 197,1031 
But not sale* by the Court, 197. 

Nor reanltUig trosta, 960. 

Defence under, may be taken by dmurrer, 1035. 

or by anewor, though admitting the ogreomen^ 
815,1031 

or orally at the hearing, where no answer 
required, 1035. 

but must be elmmed, if relied on, 815. 

FBAUDULBKT COirV£Y42TCEa 
What ace, 689 af sag. 

Aa agalnet eredltma, 699,900^ 937 sag. 

* what are, and how validity (o bo teated 

906 et sag. 

SxaeutJon a miadatnaanour, 9ia- 
Who amy jaat Midi 90% 906. 

Sufaaaquaat oradlton nay firrAnh, when, 906^ 909. 

9 a p 8 
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rKBE«BENCB. 

WihfB right io, boQDd 1^ hvmhciad*% eoAtnoh wbes* 997* 
AtlMhc% wb«o, 974. ^ 

!■ not within the Dower Ae^ 616. 

How defMted, 676. 

Jm not defeated bj ftatntee making real eetata anete fbr pay- 
ment of debt% in abeenoe of eapreea eharge, 699. 

FREE PUBLIC HOUSE. 

What U n<Jt, 198. 

FREEHOLD. 

l^nd pmomed to be, if teniue not atated, 110. 

If land eolil aa, prove not to defect whether &tal, 188,1073. 

be liable to nndboloeed rea t rl fltl Te oovenante^ 
whether defeet fatal, 139. 

Tneteed of copyhold, pnndiaeer need not accept, 188,107A 
How Ur extendible, under old law of Judgment*, 467» 

FBIEKDLT SOCIEnBa 

Aieonnoei to, how far exempt from dot/, 699. 

FElTOLOUd. 

Objoetiona to title, danger of taking, 498. 

JDefnoe, muat be dJepoeed of, before refmnoe, 1096. 

IN COUBT. • • 

Stop Older on, when to be obtained, 99. 

FUHDB. 

Pnrchaaer, whether affected bj variadoD In, 47,199. 

on purohaee fr«m Cout, 1906» and w 1916< 

Loee by variatio& is, not recoTeraUe at Law, 960. 

FURTHER ADTAKCES. 

Tendoi's lien extended to, 730. 

FURTHER AS8URAKCE. 

CoTcnant fbr, a uenal corenant, 644. 

whether traetoee muii^ enter into, 660. 

What can or cannot be required thereunder, 767* 

What time, fro., allowed for executing, 768. 

Purcbafler^B right in eqnS^ to, Ch. XIY. a A 

extenda to an intorc^ auhaequitttlj acquired 
by vendor, who, 808. 

Enrolled under 3 & 4 WilL IT. o. 7^ ocmfrnne prior voidable 
estate created bp tenant in tub Ollt * 

FUR T HE R COK81DERATIOK. 

Order fbr reference of titles ehould iteeane, 1096. 

OauM to be aet down oo, with motion to diaduaye eertifioate in 
&vour of tiile^ 1111. 


FUTURE. 






QATBLKIND* 

wmf «onT«7 rmdn erutiom of» 3. 

Titpda tnjij b* cxohang^d' bj. oMsmlMloiMn for Unds held In 
oommon 9<m^ Sd6, n.. 

Z4Ad4 ar« vitbln Dow«r Ao^ 616. 

Pr««Qmptio]i M to load in Kent beings 3fi6. 

GAZETTE. 

Brldenee of benkrapt^^ 646. 
le not notloe, 671. 

OBNSRAL DBVISK 

lU effect on prior oontnot, S6n 

Mey peee tnut and mortgage eetntee, vben» 331* 

GENERAL BELIEF. 

Fmyer ibra what to be obi^ned nndtri 1014. 

GENERAL WORDS. 

Wbat uanally toeerted in a ooiivejaneo, 634. 

Tbolr aeoa ib. 

Not out diows at Law by erideooe of inteniiona 744. 

GLEBE. 

Boetor cannot buy thoa 34. 

How aflfeoted by judgmental 458^ 469, 403 ft tdq. 

00008 . • 

Kortgage of roTerdon for price of, 736. 

Right of etoppage «a fnme^ &&, on aale of, 730, n. 

GOODWIUU 

Stamp dnty payable on ealo of, 667, 697. 

Contract fbr aale of, may be epooiBonlly enforced, wbon» 980. 

when not enforcoable, OOl, and eee 668,663. 

GOVEBNOB. 

Of oharity, cannot boy or take teaae of chanty lands, 34. 
GRANDCHILD. 

PnrchaM in name of, on adranoement, 936. 

Whether ao, if be be ill^timatc, 46., n. 

GRANT. 

From Crown, title nnder, how to bo abetractod, 696« 

condition on eale of property held under, 166. 

how proved, 316. 

when preanmed, 383. 

pnrchaaer mnet inapect the original, 408. 

title agniaet, by adTeree poeeeeaion, 406. 

Of eaaem^t, when pmomed, 366, and eea t6., n* 

By lord oi manor, prenimed, 6 Yam. 617. 

Andenty modem neage admieaible to show what pawed under, 
333. 

Flotioa if pMurned, not neoewaty under PreeeripUon Act, 366* 
Tb^woid, not to imply a oovanrat, 668, bnt me 663. 

Freehold eatato in poeaeeaioa, Uea in, 630. * 
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nH>EX. 


GRANTOR. 

Of ftimmiji must what to ioto&ded grutoap 97« 

ORASR SmCBovB. 

OBOUND-BENT. 

What it ia, 1S3, 

Want of title tOp 1S8« 

Improvedp iostoad of, imrehaaer need not take, 1073. 
GUARANTEE. 

Of wolrtncy mnat be in writing, lOA 
That eatate Tielda a epedded income, 103. 

GUARDIAN. 

Enabled hj etatnto to eell, 3. 

And ward, tranaaotiona between, 30. 

Cannot pnrchaae ttom ward, 35. 

Ad liUm^ maj not bid on aale by Coort, 1190. 

And M Statutoet VsnoEa. 

HANDWRITING. 

Evidence of, 348, n. 

HARDSHIP. 

A defence in Bqtdij, 1040,1065,1063. 

Breach of traat, when a defence on tliii ground, 1051. 

*r*^iWsen not available ae a defence, 1003. 

When to bo aecertained, Hk 

Bill diamieeed on gronnd of, defendant doea not pi^ coeta, 1138. 
Whether a gronnd for diachargtng purchaaer under a decree, 
1337. 

Ita effect on ooata, 1137. 

HKLU. B 44 RBPEBamtTATivEa, LovATica, IniTAirra, Maeeibd 
W oiCB 2 f. 

Infant, inA;f sell ondcr cpatom of gavelkind, A 
Need not be named in contract not luder aoal, 305. 

^ghta oif under oontraet, Ch. YII. ys» 5 and 5. 

Of equitable vendor, whether a neoeeaaxj party to the oonvty* 
ance, 366. 

Adopting anoeetor*a parol eontiaet tor Bale of eaUte, converta 
it into personalty, 358. 

Deviaee telling, when required in Equity to prove will against, 

aao. 

On Bale bj, or by party claiming nuder, will atated to be in- 
valid mnat be prodne^, 331. 
lAtent, title agunat, under Statute of Idmltationa, 401* 

Want of conveyance by, when raddled by Trustee Aet^ 684 

tag. 

When declared a true lee under, 58A 990. 

When a tmitee te legal pereonal repreeentatfres of mortg8goe, 
591« j 

* lofimt, cocte of procuring conveyance ftos, 708p 709. 
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HE 

ParefaMer from, mutt m to poymont of logmdM^ but &ot of 
dobto, 6S3. • 

Coneomnoe o( to confirm title under unregistered will, 083, 
f^peotant, sele of rereitioB hj, relieved agEiiut» vben, 761 et se^. 
Crzstomeiy, n^y ene before admittance, 781. 

When entitLad to sue for breach of covenants, %b. 

When, and hoir ISar liable on anoestoi^s coveiiaat^ 79^ and see 
808, 

Selling expectancy, must give forther aesonnee, 810. 

Whether registered oonveyanee by, displacoa unregistered con* 
veyance by anosstor, 866, 666, 

Of Mttlor, on tzukrriage, bound by limitations to collaterals, 603, 
Sale by, displaces fraudnlent, but not merely voluntary oonvoy- 
anoo, 90^ 

Of purchaser has no remedy at Law upon the contract, 676. 
May enforce contract in Equity, 096,1011, 

Of vendor, ie bound by contract la Equity, 090. 

When an unneccBary party to suit, 1008. 

When a necessary party, 1011. 

When title must be established against, 1106. 

HERALDS’ OOLLEQE. 

Records and hooks from, their value at evideneCf 348* 
HEBBAOE. 

Exclusive right tc» whether a profit a pnndrt within Preserif^ 
tion Act, 373. 

HEBIOT8, 

LiahSU^ to, undisclosed, whether fistal to contract 116. 

Except on side of copyholds, or luanorial freeholds, 117. 

Are rtfU within the 3 A 4 Will. IV. c. S7, 377, 

HOUSE. 

Prcoautioni to be used on sale o^ Ikfi. 

** Subetantial and con^nisnV* what is a, 122. 

Materials, or number of, misstated, defect is fiihd, 138, 

What is a, under lands Clauses Consolidation Act, 212. 

Wbst is "part of a," within, 213, n. 

HUNTIKO. 

Right cif when a profit a yrmdr^ under the Prescription Act, 
872. . 

HUSBAND. 

Power of, over wife's chattels real, 9,677,002,1001, 
hUy annul purchase by wife, 28. 

B£ay purchase of wife, 43. 

Signature by marHsd woman in surname of decensed, saffidouti 

262. 

Amranoe or abandonment of estate by, 380. 

Covenants for title, on sale of wife's estate, 646. 
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HUBBAKCMmawMO* 

ConeniHnce of, la MareTMOo of bar etMa> wbo 'dlapaaaad 

C<iptr»oi by, for aolo of ooUta, affect oi, MB, lOOC^ lOi^ 

1040. 

of wife** raol» wbatbar U biada iHfa nr* 

wiring, %00l. 

Will not be reqnircd to procure bar ooneamnoai 1064, 

m 1060. 

HUSBANDRY. 

Improper, depredation by, mnet be oompanaatad, 64d» 

by porchoeer, a reaaon for piirchaae*i]ioaey being 
io, 1090. 

IDENTITY. 

ffWlare oi, in rabjeot-matter of contract, fktel, 188. 

Vroot of, by etotntory dacIaratio& ae to pnmiadfm, 149. 
Condition re^>eotiag, 103. 

eoren mere dodcdapdoe in OTidanoa^ 103, 
104. 

not repngnuoee or abaenoe of arldanM, 
154 

doea not apfdy ivbaa part of proper^ 
cannot ba foond, ^ 
or cannot be ideaiifted, ^ 
or when deaeriptiona are Inoonaiatent, %b. 
Of paroela, and individnmla, praaomption of, 333, 334 
Of iudlTidnala, wbether provaabla by doelantiMia, 4o«j aa a 
matter of pedigree, 349. 

Latent ambiguity reepecting, may be rcmored by eridence of 
inteniioo, 964 
IDIOT. 8€e LtnfATta 
10N0RANC3S. ^ 

Mutoal, aa to value, wbcAer a ground for relief, 148. 

Wilfnl, may be oonatmctiTe notioe, Yben> 368. 

ILLEGAL. 

Agreementa cannot be enforced, Cb. YL a 6. 
what are, 839 d Mg., 1040. . 
at Jaw, or in Eqtdty, 970, 1040. 
aeenriiy given under, le void,* 741. • 

Tnrpoae, concealed from vendor, doea stot avoid oonveyuo^ 760. 
Om^don of etipnlation auppoeed to be, ia binding, 104& 
Allegation in ansmr that agreement le, 1180. 

AbaWact ao written aa to be, noed not be reeeivad,. 804 
A gi ae m enb evideaoe to dodpber, 963. 

Of child bon in wadlodc be proved, 336. 

Doea not rebut preanmpdoitof advaneaoan^ 98t» > 

• * whether ao, In oaaa cff giuddiibl,' 9^ n.' 


\ • 
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ILLKES& 

Oorattut for ftirUter umwaotf not teokaa Isj ffomX to co&- 
OB tha ground o^ 797. 

IHIIATSBXAL. 

Taarma of ogroamont naed not ba pioradp 108& 
IHPRISOlfMSlIT. gM and lOM. 

IHPBOBABLB. 

OUim, po^rtbfllty of| whatliar titta \md, 1104^ 1106. 
IMPBOYEHENT. 8m Aoooum, Ezraromru 

T^niat'to purohaaa doaa uot authorise axpouditure on, 66. 
lotendad, of adjaeaat laud, afftei of plan ahoving, ISl. 

Bj landlord* parol agroe&ant to pay for, ralid* 904. 

Purehaaer^a azpandltuio for, when allowad* on aala being aat 
aslda, 436,767. 

OrowB dabtor not anUtlad to allowanoa for, 498. 

Promiaad, of^ refuaal to axacuU, a dafenoo in Equi^, 1040* 
hk aatato, after oontract, balonga to purohaser, 846,849. 

Of aettlad lands, under Tnnde Clauaea Couaolidation Aot^ wbat 
aotboriaad, 06A 

Value of, when reoov e rable bj purehaaer, on ooiiTeyanoo being 
eat aside for ftaud, do, 608. 
what allowed on purohaaer being erieted by a prior 
claimant, 911, and eae 767. ^ 

whether reoorerable nnder oovenanta for title, 793,79$. 
made prior to oompletiou of contract, whether re* 
oorerable by purohaaer, 960. 

Of charity proper^, when allowed for, 767, n. 
OCraOVIDENT. 

Contract by agent, uot enforced, 1048. 

INADEQUACY. 

Of conudeiatioQ, when a ground for a reconveyance, 747 m mq^ 
On mice of revereiona, former ruIe^reapecUti^ 74i^ 1060. 

Onua of diaproving, waa on purebaeer, 749. 

exSepi where vendor fixed the price, ib» 

And the rule lulled equally in case of a mortgage, 74^ 760. 

and noiwlthatanding perfect hvnajkhtf 760. 

But applied more qmiingly where ptioe depended onistsalculable 
contingenciei^ 760. 

General retnarka rcepeetiog the doctrine, 766. 

Itecent statute respectang, on nie of a revonnon, 766,1080. 
How Arn^mnl-nmAj 7a4« 

When a deftnoe in Eqnity, 1060 ri eiq. 

Of daioagea at Ij(w,tho principle on which epecifie performance 
!a deemed, 9^0. 

Its eflho t on ooeb^ 1187* 

INCAPACITY* 

To sell or purchase^ I ^ 

To convey, a breach of oovonant for right to convey, 761« 
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WOAFACTTY^conHfmd). 

Of deftfida&tt to cou(nct|« deteoe In Iaw, 960; t&d in 
1043. ' 

O/plaintiC whothor n defonoe In Sqiil^» 1044 
IKQAPACITATED OWHEBS. 8 m Statutobt Ownns. 

CorapnUoiy porcHafe frcnii not n oonTenlon, S39. 
INCIDENTS. 

AU Ugnli pKanmnblp aocmpanp Mtnto> llA 
INCLOSED LAiniS. 

Oonditio&fl wuilj reqnliite on iale o( 104 
TiUo to, S86—SOa 
INCLOaUEE ACT. 

Sale* nndtf 1 10. 

. Of land allottod nndor, wliat titio ^onld bo ihown, 306. 
CommiMioiurB ondar, vnlldit/ of appolotmont of, pronmod, 336. 

and Talaozi under, oannot pawbaie land in 
pariah, 33. 

Proriaiona of, where land la aold before allotment la made, 116. 

Condiiiona oa to awazd under, 164 

Froviaioiia of, aa to eridanee of oom^lanoe with, SS7, 883. 

Awaxd under, how prored, 310. 

ntle ozider, oonArmed In oertaln caaea, 363. 

I^Od&E. . 

Qoanateed by Tender, 103. 

Miaatatemeoi ai to, 139. 

INCOME TAZ. 

Not deducted from interest pdd into oouri, 1307. 

AUtm in private aalee, 644. 

INCOMPETENT. 

PeracA, bidding by, at pale hy Court, 1199. 

INCONBlSrENT. 

Daacriptiona of parala, not within ooramon condition teapecting 
idantity, 164 ' 

INCOBPOREAL. 

fiereditamanta, eovesanta mn with, 760. 

whether within Y. & P» Ac^ 2374, 395. 

INOBEABK 

Of rent, agreement for, mnat be in wriUog, 304 • 

Of porrhaae^mwiey, 637 et mq., 614 

In vaine ot estate, porchaaer reaeinding oontraot, eannoi edaim 
Ibr, 944 

oremuBRANCEa 

On elient’a eataia^ conntel cannot boy ai a profit 35. 

Effect oly oa powes of tenant fw life to conaant to aale, 76. 
Yandor mnat diacloac, if not appareat on the deed% 94. 
bqnliy reapeeting wbat, ahoald be iDad 4 98» 461'et'ee6 
Ternument, ahonld be noticed in partlctdar^ 116. 
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IKBEX* 

Condition^ §m to iadeipni^ «gain«ti 157, 

Notle# of» to pm^Mor, b«lbro ooATejaDee^ binda, 947* 

before peymo&t of ibe whole of hk pur- 
chM^money, binde, whaiii 89^ 

Whether ImperfboUone of tiUoi or metton of eoiiT« 3 re&oe> 981» 
984. 

Equitable, eetlefled, whether to be abetructed, 998—309. 

whether to be regUtered in local regiatr/, 679. 
Buboieting, ehonld be abetraeted, 903. 

And fnuU for pajment, differenee between, 361. 

On land, right to reoorer when barred, 303 ef leg. 

Aa to aearohea for, and inquiriea reapeoUng, generally, Oh. XI. 
Inqtdry aa to, proper form of, 400. 

moat be anewerod, %b. 

Whether inoumbraaoer bound to diaoloae) to intending pur- 
ohaaer, 430. 

Entera Into what ooTenanta, 369* 

Fidu^ary Tendon oorenant ag^nat, 86, 560. 

Aa to the diaoharge of, 6n completion, Ch. XIIL a. 9. 

Vendor liable for, nn^ coQTeyanee executed, 691. 

Should be diachiurged before oonTeyaaco, or aeouritj for their 
diachaige giren, 609. 

Diaeharge o( under Landa Clauaea ConaoUdation Ae^ 6dj, 7^6. 
Ooata of diachargiogi who paja, 791, 799. 

Furchaaer, when linble to aee to^ 613. 

Whether they can be paid into Court under Trueteea Belief 
Act,'661. 

Vendor, whether bound to get in, by separate deed, 601,798. 
How to be got in, on ealo in lots, 606« 

How to be kept on foot, 606. 

PoTohaaer, keeping on foot, muat pay oxpenaee, 604, 799. 
bujing up, 806. 

Aa to i^^pUcation of pprehaae*raooey, in diaeharge of, 613 et sag. 
What may be diaoharg^ out of purchaae^money paid Into Court 
under Landa Cla u a e a Consolidation Act, 663. 

Beluaal to remore, a broaoli of oorenant for further aaauranoe, 
78a 

^gbt cf purchaser to peo^ off, after conr^ance, out of unpaid 
purchaao-money, Ch. XIV. a. 7,894, 895. 

Future purchaaer («js Iniereet on money retained to meet, 644. 
BqoltaUe, aheuld Be registered in Oouaty Begieter, 679. 

Legal estate, when a protection against, Ch. XV. a 1. 
Concealed, thrown wholly on pufm equitable purchaser, S39. 

of eimngcr, when reUered against, 641. 

In fttrour of ohariUes, rule as to noUoe» 830, 994. 

What is BOtioe of, Ch« XV. s. 5, and 843. 

What ia oonatruciiTO notice ofA860**^C3. 

Contribution to, 913—016* 







CdkoUdAtkM < 916,916. 

Kerger ii» aad «m 918. 

Eipwiiw of mrcbei for, i^en rMomblo, 949. > . 

eqjojrmmt of ««UU, i dofanoo in Eqni^i 1076. 

WlioA noi oTulable m a defoaoe, 1060. 

Bliehoige oC fttfeot^regiiUrcd lond, imd«r nooai Act, 1159. 
Applicntion of mono;* in ditohArgo of, on oala by Oonr^ 1807, 

1813 a mq. 

under Settled Eitoteo Aot, 1178. 

INCT7MBRAKCER. See Olaxm, Ex ymni r cn i, IvoounAjroM, 
Moetoaod, Konci, PEionirr. 

Wketbcr botind to diecloie inenffibmnoe to Intending pur^ 
cliteer, 460. 

Releteing, oorenent bjr, 56A 

1£mj impliedly ogree to eonoor in mIo, 688. 

And mej be liable In Equity for enooniAging pnrebeoe, 641. 
Prior, eeokingeid of the Conr^ mnet be prompt, 838. 

Equitable, when protected against rabeeqnent Judgment er^ 
ditor, 600 , 861. 

AfeifM, whether let in by purohaie of equity of redmption from 
mortgagor by flret mortgagee, 917. 
not defeated by purobaae by mortgagor from first 
\ ' mortgagee, 919. 

INDEMKITY. 

Against chargee, An, oonditions as %Of 157. 

its efieot, th. 

•hould be stipulated for in prirate eoatxaot, 806. 
Nature df if offered, should be stated, iA 
Mutual, condiUon for, on sale of leasehold estate in lots, I7l. 
Lemee, enUUed to, from purchaser of term, 871^ 667. 

“Bj mor^pigee, against lots of deed^ 413. 

Oorenant for, against rent-charges, 663. 

Bondi of, how construed, %bf 

Farchaiermnst enter into corenaats for, when, 567. 

Vendor when entitled to, against iiability to ^odnos deeds, 
661, 676. 


Executor of lessee, entitled to, mi sale by Cour^ 1818. 
Bueccsaive assignees of lease liable to gfve what, 811, n. 
Covenant for, does not run with loud, simVi, 76^ m 
Yendor's tight to, its effect on purcnasetis tight to stcM 
leases, Ac., 8S4. 

Neither to be given nor taken compolsarify, onless Agr^ 
ment, 167,1070. 

Agreemmit to give, enforced, 167,81b 
Covenaot for, insufficient, in case <^annosl oharges, 663. 
INDIA. 5 . ; > 

land In, how conveyed, 688. ^ * * 

ilssunnces of land in, must A rtg i sfored^ 686. 
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nn>ICTlCENT. 

Hat ^gainsi gnator and grutae in fraudulent dead, 01%. 

IKDOBSBHENT. • 

On dead, ahMld be examined, 41B. 

Of reoa^A on eonT^^anee^ not oondoeiTe evidenoe ef pajment, 
vben, 006. 

Of notice of oonTejanee, on leading title deed retained b/^ ran* 
dor, 600. 

On deed, that It la a duplicate, 786« 

INDOBaSD BSOEIFr. 

Unoanal poaltioa o( ahonld be explained, 416,666. 

Not nonolntiTe aa to paTment, In Equity, 660, 730, u, 874. 
INFANT. 

Hov frr InxqMble to edl or pnrdiaae, 9, 3, 4,5, 35^37. 
Bleotion oi, alter m^oritj, 85. 

OonOnaatiM by, 86. 

Eatatea ot, whether Cotui can aell, % 1137, 1101 ,1103. 
fn enaee of xereraionary interwte, 8, n» 
in oaeee of partition, 8, 1167. 

Bale by, under custom of gaTalldnd, 8. 

Trmnd by, relieved against, 8, 87. 

Notioa of sale served on, ie valid, 78. 

Facilitating fraud by vendor, 450, 841. •• # 

C$tM» q%t4 tmef, tmateea for, can giro discharge^ when, 597. 
Trueteea and mortgageea, oonveyanoe by, 064 et eeg., 1180,1881. 

Coete of obtaining, 706 H seq. 

May be declared trustee, under the Trustee Acte, 669. 
Ineumbrancer, encoora^ng purchase ox expenditure, 460, 641. 
rotate penon buying, may bo treated ae bailiff, 913. 

Made a eo-plaintiff in reepeet of advexeo or ineonaiatent right, 
no deoree^ 1006. 

Cannot enforce performance, bnt other party cannot 

reeeind contraot, 1044. 

Devise to, after oonitCct, ite effect on coets, 1186. 

Convoyanee of estate of, Judge must eettle, 1116,1818. 
Conottirenco o( how obtained under Settled Estates Acta, 1161. 
May be ordered to oonvey, 1880. 

may innie agaijiat, 

INPANT9 BELIEF ACT, 187A 

Whethsw it aiqptiea to contracts fbr sale or purchase of real 
estate, 6. 

INFANTS SEXTLBMENT ACfT. 

Infrnt mi^ makd a ralid settlement under, A 
INFBBENOB. 

Tiiil ■ iiin wit produced merely to negative, need not be abstiasted, 

996. 


Of Lair, whether bill need etade. 1013. 
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infC^kcb. 

Vhdaf^ (Mt A«iJe on ground of, SO. 

pqrchftMi Mt «i groond of, 91. 
bj mortgsgee pnrehMing from mortgagor, 86 « 
bj lolioitor, 88 , 4(X 

EzordMd third penoo, pnrehAier not rapoiuiblo fbr, 744:' 
INFOBMATXOlf. t ' * 

Porsonnl, irhon m dAnoo in Eqnitj, 111. 

Whether pnTcbneer precladed Arom evidenee 1007 require, 103. 
Inhebitnnte of a place, cannot bnj, $0 nomin^ 9l. 
liabUlt/ of tnwtee for giving wrong, 461. 

INHE&ZTANCEi 

Fidnciaiy Yendon mnat eell timber, &o., along with, 66 , and 
«M 1193. 

AU that fome part of, belonge to pnrbbaaer from date of eon- 
tract, 847. 

Act, eUtutoTx preenmption m to eto^ of deeoent under, 396. 
Owner of aaj portion o( can one on oovenanta for tlUe> 779. 
fint eetate 0 ^ when to be a part/ to enit, 1009. 

INITIAI^. 

Signatore of agreeoont bjr, enffleieot, 838. 


INJUNCTION. 

Agaioet Bale b^ ddodary reudore rare, S6« 

Qmoted againet waate hj porchaaer in poweelon before 00 m- 
pletUm, 861, lOM. 

Formerly againet exereiee bj veDdor of hia legal righta, 1094. 
Or againet proc ei for rent by landlord Tender, 868» 

Not against mortgagee contracting to eell eetate and rndng for 
mortgage debt, 2171. 

Against judgment creditor, 461. 

Against payment of purcbaee^inotiey to Tendor, 989. 

AgsuASt breach of oorenant, 767. 

grounde for interferenoe of Equity 
by, 767. 

but the joHe^ction now abolished, 
979, 1093. 

Damagea in lien or in addition to^ whMi now awarded, 770 
ei S0g. 

Ag^nst action for depoelt, wb«i, *960,979,1099. 

Against action for want d title, not disedlTed, peo^og reference 
on title, 973. ' 

Againet Bailway Company, 4^ 109& 

INJUBT. 

To property, ihrongh prior act of vendor, remedy for, 888. 


IN LOCO PABEHTIS. 


Pnrobaae by one etaodiu^ an advancement, M8. 
e Wbat constitutea the relatioki, A il 
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INQlTniY* ♦ * 

SholUdfbo niftda of tappoted doimouts on 0d| 440»^ 

of 451, 

Of tnuUw of root oiteto oonftn nS priority^ 09| 45t. 

At to tba ojdftonoo of nnditolotd cootment^ 9m., 459 . 

mtriotiTe ooTO&tntt^ %b* 

M to titlo dMdt, 4M, 677 | Ch, ZV* i. 0 | S 4 & 

Should be lbmol« 99 . * 

Bj purnhtnr» Tendor boond to entver whet, 148 . 

Bj pvohteerj Toodor not bound to tnower whntp 399 . 

Of Tendor’t %^<AUa9, toppoeed ineombnacert, &o.| 449 . 
PurohMtr frendulentlj n^teioLng trom, otte of| 861 -« 863 . 

negUgenUj nbeUiniog, 868 el seq,, 877 ^ 1055 ^ 
1071 , 1077 . 

For title deed% omlMlop to mnbe, ite effect, Oh. ZV. e. 0 . 

Whet directed^ on n refereooe te to UUej 1098 . 

IKBOLLED DEEDS. 

fieocDdnrj evideaoe whether ndiulMilde in proof of^ 149 . 

When eeoroh thoold be made for, 499 . 

Purehneer, whether entitled to oopieo of» 677 . 

not entitled to ooventui for prodncUon of« 554 

INBOLMEirr. 

Of award uiuleT incloenre aot, want of, how remedied bg 
etatate^ 164 

Of conroTance to a oharitj, 673 , 685 , 687 . 

INSAKITT. 8m LtniATia 
Eeidenoe of, 6 , 98 . 

Corenant tot further aetarance not broken inabQltj to 
oonrey on the ground of, 787 . 

INSCEIPTIONB. 

When erldeneo of pedigree, 348 . 

WheUier an ackiiowledgtucat of title, under Statute of Limita* 
tlona, 386 . • 

INSOLVENCY. 

Of auotioneer, lone by^, lalU on rendor, 181,194 
Of principal, agent need not dineloee, 167 . 

Of part 7 to contraot, doca not ayoid it, 953 . 

Froceedlnge In, how prored, 317 . ^ 

Court of, whan to be eearehed, 455 , 498 . 

Of purchaeor, a ground for appointing a receirer, 1099 . 

Of rendor, purdiaeer when protected agidnat, 845 , 849 , 851 , 
Notice 0 ^ irittt euiBcient, 860 , 871 « 

INSOLVENT. 

How Ihv Ixinapahle to eeU or buj, 14 , 99 . 

Judgmenti a^net, law reipecCing, 30 ^ 
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Aa^gatm of^ whea tlux nuut tel^ 5^ 

how th«j a^«ald mIC Cb. II# •< & 

* might Mil holow priM fix«d bj OMdltorii 80. 

might mU iMMbolda whto» A&d M th^j pleMed* 

A<«7# • 

ftfipc»aJaMBt of, to bo regiotorod, whon, 847/ 
ParfiMer, ■wlgndbi o( dlaolftimiag, Mtoto deoroecl to ▼•ndor, 
1008# 

Dmoribod m **% nun of largo property,bj ^«ador, lOL 
IKBPECnOK. 

Of prior dooda bjr parohoMr, vhem marhotablo title ehowp, 
^ and 18L 

Of ptup e ii^ b)r porohMar, its effect im misdescription, 187i 
Of lesM, ehoaid be allowed to pOiohaMr, 117# 

Of abstnMt, prior to sale, 168. 

Of wlU, when ma^ be required bj pnrriMser, 8fi& 

Of title deeds, Ch# IX. a 1* • 

maj be enforoed bj Statate, 414, aad sm 
O h. XVH. a 5# 

INBTALlCENTa 

Faith Me*money payable by—porehsser when eatlUed to pot- 
*, <•. eeetion, 833. 

payable by, and secored >by bond, does not 
esclode Tendco^s lien, 786# ^ 

IKSTBITCnONS. 

Frirate, %o agent, effect of, 188. 

Agent eiteeding, principal not bound, 188,184# 

Writing sent as, may amount to.sgreement, 831# 

IKBUBAKCE. 

Agaaxtft fire, vendor need not keep np, 840# 

porriiaser shoold reqnln policies to be inolnded 
in contract, 808. * 

Who entitled to, 81A 
Covenaste for, in lease, 170. 

breech of, now remedied by statute, 17^ 

TiiU depending on snffiden^ o4 1189# 

lile---poliey oi ; porebaser mast infium vendor of death of the 
insured, 187# 

ZMTENTION# 

Of anihor of trust, test of tnstee^s powe r to give reoelpta, 088 

A . #4 

ri mg. 

Of vendor, as to lien Ibr purehaaa^nonsy, be bhown, 788# 
Svidenee oi^ cannot at Law eat down gviml wor^ 745# 

Of parties to ooveasats, is to be ooUs^id from eptt^ Abed, 791. 
Contrary, wha% b proofs irithht 4^.818. 

t Svidenee o^ when adwbriMa at Inw, ia|dd ^ n^j^rrMaanli 964. 
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INTEREST. 8e$ Acoovvrs. 

On siupliM Mie iqodIm, mortgage whan Unbla io, 66. • 

On piirebMe-moiia 7 » o(»ditlon rapaetinj^ li7> 636 stq. 

mM^f ba marYod aooording to nKconding 

a«A2e^ 117, IS9, 643. 

Aa to pnjmant o/, 697 #< M^^K)6. 

On mortgaga debt, wbot rao^^nbl^ 399. 

On ptmhaoe-mone^fi what rMoranble^ GS9» 

MiMdcnlatod, T«n<lor cannot elAiu afto? oonvepancc, 740. 

On depodt, not raooTambU from nnetionocr, ISO, 644. 

FapnbU at what rate, at Iaw and in K<iulty, 697. 

Wbatber eoinponnd, eatf bo elaimod, 46., n. 

PayabU from what date, 687 et $eq, 

' Wboro no time fixed for bomploiloo, 689. 

Itow may bo enfbreed by Tondor, 630. 

Whore the Mtate pnrebaaod ia a reveraioD, 630, 631. 

On pnrchaacynioney may be oet-off agaiuot mortgage debt, on 
pnrohaae by mortgagee, 631. 

On TalnaUon of timber, payable from what date, 631 tt erg. 
Furohaeer evicted can recover, wbon, 708, 707. 

Pnrobaaer can recover, at Law, on brcacla of coniraet, 949. 

ou pnrebaae-moiieyrefonded in abatement, 666,1117. 
Furobaaer allowed wbat, on aale of roveraionary intereet being 

•et aside, 767. •• ^ 

on oouvejance being reedndod for 
fraud, fiw., 803. 

Whetlier allowed on mon^ refonded on appeal, 1181,1137. 

Not on application under lands ClAueea Consolidation Act, 043, 
073. 

After nsurions rate, may be reduced, 767. 

On money diarged on Ion A 6^ what time recoverable, 398. 

First purchaser allowed, if biddings opened, 1804. 

When allowed to person opening biddings and outbid, 1806. 
Fiid into Court must be clw of income tax, 1807. 

AlUtr on private sales^644. 

Of vendor in property, porchaser must disclose fbeto incroaeing 

lOr. 

Of vendor and purchaser, and their rei>resentatlves, under eon* 
tra^ CSi. VIL 

Reversionaiy, of married wotzan, aricnowledged deed pasaes 
^riiat, 677. 

In eatata, o^veying party mistaking, has no remedy, 748 et aeg, 
Snbeoquently aoqnired, pnrohassr may oU for, 808,1072. 

when bound by oontraot for aale, 1063. . 
ParUal, whan vendor bound to convey, 1068 . 

Contraeted for, title not ehown to, a defence, 1078,1073. 

INTERLINBATlOKa 

Prenusptlon as to, In deeds ai!& willa 416. 

VOI. XL 


ccc 
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INTEBLmEATIOKS— 

In Affidavit vAxifjriog oatideato of Ack&ovkdgmaDt bj mattied 
women, their effwt, $7\ il 
1KTEBPLKAD£R. 

Order for, anetionoer maj obiaii), In reepeet of depocit> 179,>nd 

CM 

lOTEBPBETATION. * 

Of •greemoiit, evidenco of, kdmiASjbU at Law, 96S, 

INTEKBUPTION. 

TTndor PreicripUon Act, what amoimie to, STS’, 878« 
INTBBTACY. 

And death of vendw beibro ooitTejanoe, righta of hdr, Ch, TIT. 

a A 

And death of pnrchaeor befbre conyeTance, lighta cd hrir, 
Ch. Til. a A 

right of vendor to oetato and 
paid pnrohif money, 

What evidence of, can be required, if title oommencce witli 
eonvejaaoe by heir at law, 890. 

Or in other caeca, 380,331. 

Proof of, how hr vendor bound to fhrniab, d3A 
How proved, 338. 

^ BUoubtlhl, Statate of Limitation# not to be r^led on, 401. 
INTOXICATION. 

Of par^ to ooniract, ite effect, 104A ' 

INTALIDITY. 

Of cemiraot, a groniMl cl defence to acUon for breach, 960. 
INTESTIOATION. 

Of tatte, flhonld be expro eriy precluded, If eo intemded, 159. 

on ftJee by Court, Ch. XXI. a A 
rnrehaeer neglecting, haa eonetraetive notice of defoete, 804,8G8. 
Ooata of, wbcm lecoverablc at Law, 949. « 

INTESTMXNT. S^e ArraorataTZov, PoaoHaaa>MoKar. 

Of parch nee money, ffdudaiy pur^iaeer, whether bound by, if 

aale eet aeidA 47. * 

hj ildociaiy pvehaeerA 37. 

What authMieed, for Odudary pui^aeen, 88. 

Of purchaee-money, who bean looi on, 656. 

Of depo^ condltimi for, when expedient, 198. 

or purchaao-money, when hdnduigon purdiaaer, 109, 
656. 

Of purchaae money, and declaration of truet* diedurge purohaeer, 

596. 

on eak under power of ailemey, Q6L 
paid hf Ballway OompanlCA fto.|603 et mg., 
668 . • * 
toei# o( 711 ft cfg. 
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XNVE3T&£ENT--(MfiMMMrf)* 

Of pnrobMe pOT>y» whMt It a ptmtatfat, a ttmpo* 

ntji 714.* 

OD tUt udtr Stttled Btiaitt Atly 117& 
B/ tnvtott in gtnttal, IL a d, 

Powtp of TUTlngf whether it Impllet a p o wer to giro roceipte, 
$&mbU^ dlO« 

Bx Ui^her ot hit own monej along with aetUod fimd% ao 
adTanoment, 030. 

Of ptirehate mon^ on MJa bp Coniii pordiAtcr when bound bp, 
1907,1910* 

L O, TJ. 

Anetlonoer taking for depoait, 17A 

For porohaa^monapi Tondor mnp iqb on, althoogh oonTepaneo 
aoknowledga papment« 740. 

Want of litlo a defeaee to action on, 943. 

IRBEOtriABlTY. 

In procaodioga,porcliaeor horn CSouri, whether aFccted bp, 1923. 

irricTation. 

lUght to nee water for, 904. 

Bp traatoeoi under Inprorement of Land Act, 1994, 89. 

IBSUR 

to 

Failoro o( when preaamed, 34A 
Preeumption againat aged femala haring, 34G« 

ISStlE IN TATIj. 

Barred, under 9 A 4 >ViU. IV. o. 97, to aamo extent aa tenant in 
tail, 999. 

Not iMund bp agreement bp toiuuit in tail, 985, 09A 

JOINT-PUBCHASEBS. 

What dntp OB oonrepanoe to, 70A 

Bightt, Ae»i of, under ooPTep a nce^ Ch. XVI. ■« 1» 

Adranoifig more than due proportion of pnrchaao-monep have 
no lien on the eatat^ 996. * 

Where the oonrejanee ia taken in the naniebf one of the Joint 
pdrdiaaere, iroat map be prored bp aobaequent aota, 99^ 
999. 

Abandonment of oontrad, bp one of aeveral, 1085. 

Of aetata fr om Cooat»pBTObaae monep meat be paid ontlze^ 1907# 

JOINT-STOCK COMPANIES. 

B^tee oomplete regletaratioBt ean oontraet onlp «u5 mode, 944. 
JOINT-TBNANT. 

Contraot for mle bp, aerm Joinb-tenancp in Eqni^, 978, and 
M997* 

PoaaeaaloB hy one, doea sot aare tha ri^t of another^ 387. 
Fftata of, how affiotad bp Jndgmanta^ 46A 499. 

Entara Into what oornanta fot^tle^ 56A 
At Law^ whan not lo In Bqnitj, CSn XVL a* l» 

o"oc 9 
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JOINT TES±lirr^€ouiiHU6d), 

Lien of, on ieUte, for ezpenclitore, fto., 9S6. 

Dealing with property for^orpoeee of trade, holds le tenant in 
oommM, 9S0. 

JOlNT-VBNDOBa 

Any one of several can, at Law, give a diauharge for purchase* 
money, 660 . * 

Aliier in Equity, ib» 

JOINTUfiE* 

lleliod on iu har of dower, whether title to land must he shown, 
014. 

Beleasc of, a snilicieut coneldemtiou for settlement, 9D0. 
J0DENBY8. 

Expenses of, ooniUiion aa to, 15C. 

To ejuimiue deeds, 407. 

To estate, allowed on opening hltldings, 1201. 

JUpOMENTg. 

Agniost insolvents, 30,4ft4, n. 

Batlsfimtion of, how entered np, 30. 

under 23 & 34 Vicb. o. 116, 46D. 
Bind purchasoi*'s interest under conhnet, 247. 

Agaluet vendor, give a lien on unpaid pnrohsse-niouey, 261, 

• ^%9% WO. 

Should be ahstracted, 303. 

Are within 3 A 4 WiU. lY. e. 27, ss. 40 and 42, 304, 308, n. 
Kuteriug np, what is, 468, n» 

Vendor cannot be required to search for, 326. 

As to searching for, general law respecting, Ch. XL s. 8. 

Do not affect purchaser^ Ac., without notice, 466,401. 

nuleis search is actually made, 466. 
Under the old kw, what they did, and what they did not, affect*, 

457, 458. 

docketing was ngnrmsrj, 458» 

except where purchaser bad notice of 
nudocketed judgment, 460. 
how affected 1^ bankmpU^, 460. 
effect of, after contract, 461. 

Bstendod legal and equitable qwratiui of, under 1 A 8 Viet e. 

110,469,463,473. 
under 23 A 24 Viet 
e. 8d« 464. 
under 27 A 28 Viet, 
a 112, 470 

ef ssg., 1104. 

What decrees and orders hats the effbet of, 466 ef mq^ 

What property of the debtor they affeo^, under sew law, 468 

Beeent decisions respecting 477 dm;. 
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JXJDOMEKTS- (MHiiHHmfy 

' Dlaoluti^1> U debtor tabea io execatloD» 462. 

bu4 not hj relMM of pnrt of the lA&d dinrgoil, 483. 
How efTeoted bj notice of prio# ohnrg«v 460 M 
ObUinod in one pert of the United Kingdomi how enforceable 
in other petin» 469. 

What learchee ehotUd be made ior, 490. 

when in thenamee of prior ownerej 491 
General remarke on the preeent state of the law o( 4|)1. 
Suggeetioui for Its improvement, 402. 

Crtditcn b/t whem to concur in co&vcjance, 010. 

not purohaaere within 27 £lia e. 4, 680. 
bujlng part of the lands extended} disoharge the 
Judgment, 019. 

' epecifio perfomanee enforoed against, ODd. 

How affected b; pnrehass of part of debtor's land, 019. 

\>j bankruptcy, 482. 

Against purchaser, vendor's lien is a protection against, 730, 
731. 

llefbeal to remove, a breach of covenant for futlicr aaeuraucc, 
788. 

Are subject to prior equities, 8iU). 

Unregisterod, noUce of, must be setonl, 857. 

Hugistered, ore notice only if piircliaser search rcgiebcr,^l56, 
863, 671. 

Order in suit for payment by purchaser, a judgment debt, 1118. 
JUDICATURE ACT, 1873. 

Its elToct on equitable rule against forfeiture of doporit, 103. 
Power of oompelJtng production under, 900. 

Equitable jurisdiction to restraui action abolished, 073. 
AMimiUtes rule as to time being of the osaouco of the ooutruct, 
975. 

Equitable defences how maybe raised uuJur, 077. 

Trial of questions qf issues of fact oxitler, 000. 

Action under, trustees represeut c^uU t/ne tru/U in, 1010. 
Statement of complaint under, 101^ and me 1015. 

Questions of law or fket, how may be referred under, IKU. 

JURISDICTION. 

Land out of, agreement relating to, enforced, 987. 

Trustees, out conveyance from. See OoKYSTAnen. 

Court exceeding, purchaser from, not proteotod, 1223. 

KEYa 

Of house, acceptance of, equivalent to poeaemion, 435. 
are flutores, 535. 

XiACHBS. Bee Dslay. 

LAKE. * 

Joint owner of, allnnatioa by, 278. 
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IjKm& CULUSS8 C0K80LIDATI0N AOTp 1645. 

EuaUm InoApaoiUtod onm to ctamjt 14. 

to what i w Ul ction ai to tiiaa for ooiapYilaor^ purohaaes, 

66 . * 

Aa to aalaa ti&dar> hj traitoip and othar Bdodarj Tendorap SI. 
OoatB of lainraatmat on aala hy truatoM, 81. 

Or b 7 manldpal oorpotjttio&op 8A 

Kotloo ondoTp whan and how frr an agraema&t lor pnrehaaop 57> 
800 at 078, 09A 

Mnat ba actod on within raaaonaUe iiaa, 81A 
Eflwsi of ooantar notioa ouder, hj land ownar, 811. 

What Ha* booao** within, SIX 
What la a ^mnnntaciory ** within, 91A 
Company, on mlea under, paya for abatiaot, 880. 

Eiit^ a^ po-aoMloD, ander, hy Bailway Company, before oom* 
ptolion, 448 $t mq,, 07B. 

Surveyor under, how appointed, 448. 

Payment into Court of doijoelt under, 448 $( le^ 

where land le in mortgage, 444. 
where olaimed under an adveree 
tiUe, 446.* 

Pdnaltiee under, for uolawfbl entry, 446. 

( Vvmpuleory |>owor^ under, wiUiin wbat Uwe to be oserdkod, i6., 

, .677 tt 

The wOrd**grant* ojimatea aa an implied eovanantIn convey- 
anoe under, 503* 

Conveyance nodor, by promot43re of uudertahiug to themaelvoK, 
061. 

OonYoyanoe niider, etatutoiy forme of, 601. 

Diachnrge ol incumbrancoe under, 506, 008. 

Pnrebaw of other land^ under, 663. 

Kzpe&ditore in improvoinrute under, what anthorieod, 661, 060. 
Amount of parchase-njonoy, how aaoortained undor, 81, 685. 
Jlec^pt of two dlreotore a sufficient discharge on aale of aupci' 
Ouou^ lands under, 683. • 

Purchaeo-nioney, how aecertaiued under, 686. . 

Payment and InTostmoDt of purehaa^BioDoya under, 063 et 
Uenend proetioe rcapecting, 667 ct teq, 

Amunmoa of land under, whether to be regietered, 681. 
Aaeuninoe of eopyholda taken under, to be entered on Court 
Holla, G08. 

Payment of eo*da under, 711 ci mq, 

ot isiercat on uninveeted purcluiae-money under, 644. 
Vendoi^a Um on moniee depoaited under, 741. 

Vendor’a right of pre-ompUou of auperflooua 761 4i $eq. 
Omitted iotarett^ parovidiw for their aubaequeni pnrchaae, 016, 
Ui7. 

What ia * wlllhl roAiaal * do convey withlui 717 
What ia ^odvtfae litigation’’|Witbi% 717* 
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1«AKDB QhAVBBA CONSOLIDATION ACff^coiUin^. 
PMitiioa xLodtt, <m when to bo oorvod, ond iHw poji oo«te 
718 HI. 't 

Bomodj Ijj moadorooi ondor, C& ZVIL a. 8 , o&d m 99A 99 A 
LAND* Sm OomiiAiT. 

Agrooment to ooll, Inotadeo Tooclor^o enUro Intoroit, 114. 
IntormlEod} 4( diffmtit iootiro, ilionld l )0 diitingnlohod, 104 
InehidM who^ uidor 3 la&d 4 WHL IT. & 17; 376,394. 

under 8 A 9 Tiet e. 11% 180. 
undor the 18 A14 TioA e. 6 (\ 084,'s. 
under the 17 A 18 Tiot. e. Ill, 477* 
under 30 A 81 Vlct e. 4e» 113, n. 
under the 37 A 88 Tiot. o. 78, UA 
Looi of, not oerfeididy oompeneolod f>r te domngeo, 087 A 007 . 

** llor building puTpoeeo,** wbnt ia, under lAode Claojce CooijHdU 
dn t ion Aet, 763. » 

AocidenteUy oniittodfrom the eouteynooe, may bo claimed by 
purobae#, 739. 

LAND DHAINAGZ ACTS, lA &. 

LANDLOBD. 

Agreoment by, wltb tenant, vbat ibuet be In writing, 104. 

for fade of land to tonant, ite effbot, 131. * 
Punhaaa by, effect of, 810. 

LANDOWNEB. ^ 

NoUoa by, to company, wben an ogreemenA 67,110 ef ley. 

muat be acted on within a renacmable iisao, llA 
Hie remedy in caee of delay, lio, n. 

EObot of oounter notice by, 111, 11A 

how loet, 111 . • 

petition o( to InTeetmeut of purchase-money when it doee not 
anpply want of written oontract, 110 . 
lUghti ae to depoeit made hf company before entry, 448 

Eefbeliig to eonrey to company, 446, and cm 717. 

Uaa nj lieu for coat of arbitrati^ 417. 

Selliag to company, ^im into what eorenants, 647. 

In poeacaelcn, right 0 ^ to luon^ ledd into Court, 606, 667. 

Not entitled to interest on purchaeo-money paid iuto Court, 675 
LAND ESG18TRY ACT. 

Title under, how abetracteJ, 306,306. 

Amurance of land under, need not bo regUtored in Iqpal tegisiry, 
631,114A 

Gene^ prorieione 0 ^ 1141 u ee^. 

Caueee of its Allure, ll 6 <h 

Report of Oonuniadooera rcepeeting, 1160. 

LAKD-TAX 

MlfldtMrtptloa ae to, llA 

la preeuaptiraiy a diai^ oB^’roperty, 361,1073, n» 
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LA19 D*TAX--(<Km«mii«0< 

Merger of^ 958, li. 

RedompUon of, bpir ihoipi, 358. , 

Alionld be sboim on mbetnwt, i^ere eetsto ie 
■old fno from, 868. 

■cte for, nle under, I6f 35X 

In ceeei of mUofruenU, IMim t. TKoo^ Tam. fr B. 934. 

Fee farm rent, in nAtnre of, bow dieenteiled, 99b. 

Certain defects in title to, remoTod hy sUtate^ 601. 
Apportionment of, on iOTeimnoe of eetste, 919. 

Of wHOf power of boebsnd orer, 1008. 

LAKD TRANSFER ACT, 1979. 

Qenerol prorisioiis of, 1151 H wg. 

Repeal of sect. 5^of V« A D* Act, 1874, and roeaaotoient wltb 
amendments, 119X 

bat not to ^pl/ to T^leteied land, 1108. 

District Be^stries niaj be formed .ondor, 1170. 

Repeal of 7tb eeeUon of Y. A V. Act, 1974, ll70. 

LAROB8T 

Lo% wbat is, 144, and m 974. 

LATENT 

Defects, wbat are, 08. 

must be disclosed hj vendor, 03. 

* Xmbiguity in sgreement, eTidenee to remove, 904. 

LAW. 

ProGGodingi at, bow proTsd, 310. 

Time wben Mseniial at, 417. 

And Equity, plaintiff ainat elcet between, wben, 730, 078. 
lUmediee at, for breoeb of contract, Cb. XVIL 
Boiolts of, wbetber to be stated in bill, 1013. 

Inability to recover, damages at, wbetber a defence in Eqiiiiy, 
1061. 

Gnso not sent to, wUhoni pQrvbsser’s consent, 1090. 
cost of, 1136. ’ o 

imctice of rending to, now aboliebed, IIQO. 

Questions of, Conrt more readily decides sgainst pnrolioscr tbiui 
questions of constraction, 1108 

TlUss held good, Inui, or donbtftil, on questions of, 1137 H $eq. 
LE^^E. 

Pretuinm obtained frandnlently by infant for, retomed, 4. 

To aliens, past and present Law respecting, 98,88. 

Infant repadiaUng, sod having enjoyed pari of term, cannot 
recover ^emitun for, 87. 

Putting up of, to sale by asdgnees, 93,878, 873. 

Notice of^ wbetber notice of all its contents, 06,9^ and m 109. 
covenants, Ac., 1% need not be mentioned on sale 117. 

how should be notteed, 199. ‘ 
wbsl aui usual, 

wbat run with the land, 769, m 
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Bat thera mtut be no mk re pwMntn U oD i &e.^ 96,119,180, 
BemoraT^btiildiDge, when to be fteted on mJo o( 180 . 
Mlwi ae of^ kofte reepeotioi^ wben IbbU, 119,180. 
lUf^renee on e*]^ I17r 119« 

Wbere^deriooM l« idid m a, 180^ 136, 146. 

Opportonlt/ of ezMnining, ebonld be Allowed to porchasor, 117, 
877. 

CondlUona hioaIIj reqnkito, on lale of, 167^171. 

What to be bj ic., lok 

What agreemenU reepeeUng, moat be in writing, i6. 

Xor leae% what U ah^d apeeUy, 880 . 

fiow afltked by ooutraot for pnrehaae of rereraioo, 868,869,870. 
lUnawal of, by Teodor, after eontreot, iU effeet, 863. 

Or by oontraot by loMor to porehaaa nnderleaae, 878. 

Equitable aealgnee of, in poeeeeaioo, bonnd to indemnify original 
leaiee againat brea^ea of oovenaot, 878, 667, and 90$ 811, n« 
Title to be ahown, on aaio of, 890, 801. 

nndar tha V. ft P. Act, 1674,890,801. 
Whether a aufflrient root of title, 800. 

Eccleeiaeiical, recitala in, when evidence, 314. 

In writing ita effect bn rigbte of rcveraiouer, under 3 & 4 Will. 
IV. 0. 87, 368 

Preparetion of, when a waiver of leaeor^a title, 43X 
Grant oi^ eqniralent to poweaaiop, 436. 

How far liable to Judgmenta, 467,404, 406. 

to Crown debt*, 493. 

Of copyholda, when extendible, under old law, 457. 

Connterpart of, when to be depoelU*d, 676. 

when pmomptive proof of lease, 383. 

What to be entered ja county register, 680 . 

UnregUtered, defect not aupplied by registering aaaigumeni, 866. 
When liable to ad wiiema duty, 700. 

Boildiiig, liable to urjiat duty; 700. 

Agreement for, in conveyance, no hddJtloxud doty, 706. 

Leasee paya coats of, and leeeor'y solicitor pre]iarea, 7lt. 
Proper^ in, rights, fto., of jamt after oonveyanoo, 818 
Kent estate is now the rey^'.^ion, 816. 

Purchaser of, has what notice of leasee’s 87A 
Notice of, w^tiier notice of collateral fitets, 46. 

Void or v^dable, pnrdueer may dispnto when, 884 si seq.' 

Act &r eonOming, 886, o. 
no comp ens ation allowed to pur^aser in 
respect of, 1071. 

Whether Vendor mi^ set aaide, for hie own beneff^ SS6. 
Fnrcheeer when entitled to dispute voidable, 867. 

Granted by husband and wilh ahonld bs acknowledged by her,670. 
Granted by mortgagor, without oonourrenoe of mortei^ee, 
whether Iciioe bound by estoppel, 666. * 
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lease—. 

«o MiSgii, h<Hr ool to 1 m pa rtb rnMd^ 1078,10T4, i07& 
io gxmn^ whether enforewl, 4lthott|A term expired, 
1067. • ~ 

For ft leM term thoa that erntreoted tor, pnrrlieenr apt com* 
pellftUe to t'Mep^ 1074^ 

For iuuMmed liv«, e^reement to great eitfoxeed| 1008 
LEASE FOB A TEAK. 

Bedtol of» whea erid^noe, 31A 

Beferenoe to Act, diapea^ag with, itnnicweTy, 080. 

LEASE AKD BELEABE 
B7 lunfttie, 

LEASEHOLD. ^ 

Of married woman, ftanienoe if, 0^ 577, 008 1001* 

Of ifi^lrent, might be eolA when, ftod «• ledgneei ptefteed, 64,86. 
Dfoeribed ee fteehold, eftriftBoe ie fhtol, 188,1078, end m 1008, 
1069. 

Miedeeoribed as reaewablo, not a qneitioa of title, 101. 
Generali/ an Improper ineeeiment for troetoeo, 87* 

Conditions on eale 167 U 

Freehold title moot foraerly be lUioem on mle of, 900» 

excei^ In what caeca, t6» 
. need not now be ehown, 890, 891» 

BenewaUe, what title to be ehown to, 891. 

For liToe, what title to be ehown to, ib. 

Time when eeiential on eale of, 419. 

ObjeetioDe to title on pordiase of, waleer of, more teculU/ pro* 
fumed then in caee ot freehold, 486. 

Covcaenti by vendor of, 609^ 644,649* 

purohaeer of, 667-^669, 981. 

ABetkation of, by exeonton, 660, and m 998. 

Occupation mi to be peid fiM, inetead of iniereet, dnriug delay 
in eompIetioD, 688. 

Interest, buying np^ when sanctioned ae an lavcitaneni by the 
Oonrt, 670. 

Covesaato tot title run with, 779. 

Hot within the Merger of Tenna Act, 880,606. 

Vor within Locke Klng^e Act, 818. 

PimhfiTiTrIn rnffifliwiTTnirfjthitTTTil jrajin pmTluff mimtiy, 1091. 

And MS LsAftx, Lnaain, oad Immon. 

LEASES AND SALES OF SETTLED ESTATES ACT* 

Laaeii by oommHteee of Itmatica nnder, 7* 

Saleennder^ 16, and ms Oi. ZZ. a, l. 

* Minerala nay be rmervad on nle nader, 1171, and ess 88. 
Dedication of road% Aft, nnder, 1178, and see 69. 

Whftt i| ft ** eettiemant ^ and ^aeltled eetoie * ivBhii^ U7A 

Older to aate mder, how sad by whom obtained, 1178* 

I Mode of pn we d nte nader, 1184 sfMf., IXSO stseg* 
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LEASES AND SALES, Ao., 

CoMomnoa a£ naatMyr paxiioa iHmd 4^^AiMd vith, 1179« 

^ tudar raaaat Act* 

Apj^Uaaikm of Mia moiLaTa aodaf, 1177, ll7Si 
Diirrthaiir aoqaicaa u ladafaMlbta tiUa tuider, MMUa, 11V. 
OaoanJ racaarka on tha Aetn, 11 S 8 » 

LEGAOT. 

Oo parohaaa wliat notiaa iKoalil bo ^lTeB> 09* 

Bight to raooTar, whan barrad ondar 8 A 4 Will. IV. a 87,89^ 
What la a» wi^ 3 A 4 ^niL IV. a. 87. d* 

Cbargad on land, fagUterad jndgmaot eharga% limhA^ 470. 
Whatbar within tha 18 A 19 VIei. a. 15,47L 
la ehaigad on land givan with pasional eatata aa raidoa, OlA 
PaTmant of, whan pnrcbaaar tiaa«l aaa to, 595 9t $$q,, 618. 
Aodgnment o^ nead not ba regiatarad, 581. 

Dnt/j idhan payable on proeeada of aalo, 87A 

asardM of mara diaoretlosasy, power doaa not let in dalm 
to, 875. 

PnrcliaHer of, mu^t rafond for payment of dabta, $38. 

Expected, diarga npou, a^taUinad in Equity, 810, n. 

LEflAL ESTATE* 

TkrH, married woman may convey without ackuowiodgmant, 11 * 
Femooal reproaaotatlveaof mortgagee may oouvey, wLeo^lS, 15, 
501. ^ 

Deiwndant on praowlent condlUona, difflcnlty attending aala, 64. 
Tmataa of, mnat oouvey to tmatae for aala of cqnltablaeatata, 85. 
ITow for a protaotien to pnrohaatr, 847, 451, 511, n., 604, 78U, 
683, Oh. XT. a 1, 858, 853. 

Conveyoaoo ol^ whan in infanta, Aa Em OowBTAJioa. 

Being ontatandingf whM sot a dafoei in dUa, 882* 

notioa ot, la notioo of ita trnata, 831, 867* 
when pnrchftaer may get in, 88 A 
eonditiona aa to expeoao of getting in, 156* 
Bat abatraot moat ahgw ih whom it ia vaatad, 868 , 883* 

AU doeumanta affecting, ahonld he abatracted, 89^»301* 
Beconveyanca o( when preanmad, 383,1140. 

May ba got in, under Tmataa Acta, in what cnaaa, 503 «t 
Exacatora taliing nnd^ im^ied power, whether tiiey can paaa, 
618. 

Tmateaa vendor mnat proonra to oemvey, 1063, 

CoHa of getting lis, how to be home, 708, 709,1188, 1180* 
Aoqnirod by a diffarant title from that deduced, may protect 
ptuifoaaar, 887* 

in tnm nnaatUflad inonmbraaoer, avidlabla aa agiiuat aob« 
aaqcMnt incamim 2 ioar«,. 888 » 

Whathar a pcoteolion teapnrohaaer,if got iu from a dry traaiaa 
having noltaa of intarvaning inenmbrmnoa, 889, 830* 

QananI ramaiAa on the doote^a, 888| ^86. 
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V 

I 

LEQAXi li^ATE^^coftiitiu^» 

Truai aaclared of, its ciTcet if tiuifemd to pnrduMr^ 8^. 

Boat right to coll for^ ir^e& it givaa priori^ in Eqoitj^ 831. 
Vondor mtrainod from oonTojing vbast 1094. 

LEGATEE. 

Of bond debt, out aet arida parchaie hj 1 miotic teeUtcr in oon- 
•idefotioii of reledhe qf debt, 

ConH tOMj eell under 3 & 4 IV. o. 104» in anit by, 1192. 
LEGITIMACY. 

Of child horn in wedloch, when preamned, 336. 

How preeuoption la rebnUod, 337. 

Decloimtiona of h^ubend and wile inadmiaaible, ib, 

Deolemtion Act, 163^ 330. 

LESSEE. 

MladeecripUon of occupier aa,noi matter for cmnpenaation, 140. 
Eneroachtneni bj, enurea fbr IcMor'a benefit, 163. 

Purebaje of rereraiob by, 353, 37(^ 371| 613. 

Bight acquired agoinat, Unda rererrioaer, 353. 

Hae conatrucUre uotice of Icaaoria title, 868. 

Hay be aned by purchaser fbr breach of ooTenaat, &o., wboo, 814. 
A purchaaer witliiu 87 Elia, o. 4, when, 880. 

Liability of, under corenanU, afteraaaiguiuent, 031. 

, LESSOB. 8m Lakdlobjx 

Title of, condition against producing, 145 at 167. 

rule agidnet production of, 167, 106. 

Contract for sale of erope by, to incoming tenant, moat bo iu 
writing, 303. 

EiTcot of coutract by, to purchase undcr*)eaee» 37A 
Title of, when to be produced on sale, 390. 

lemoo, or purchaser from, baa notice of, 808, 874. 
notice of tenancy, not noUoe of, 674. 

LETTEB. 

May Gonaiitute agroemeni, 80^ 

What flufficlent for that purpose, 907, 308, 318. 

When iuaufijcieut for that puipoee, 816. 

And envelope, as to conueeting, 218. 

Binda writer from time of tranimfaaiop, 

Party accepting offer by, not re^mibla for del^ in post-office, 
319. 

Imperfect references in, to other docUDcoita, 936. 

Agresmeni, or merely teea^ by, dietingnlehed, 397 H 9cq» 

When a aufficieut acknowledgment under 3 (k 4. Will. IV. o. 37, 
397. 

Stamps on agreement by, 336 dmq. 

To oounasl, aa to not produdn^ 333. 

How to be rstered to In bill, 1013. 

LEX NOH OOOrr AO DCPOaSIBlLIA. , 

* When 8 de ffi nss St £nw, 9tl» 
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LIABILITT. 

of AdooUfy voado^ 84# 

Of ftiotionaer^ Ch* Y, •» 9.- 

Of (A. y. i. 8. 

UndoriMflti oooditioa fb? opportionnoni oo mU^ 171. * 

Of pQTohMor qador ooDtaet^ hk oUenooi dko., most oadertokei 
947. 

To |xr f or m eoniroct^ not oflbotod by d6o(h« kc., 203. 

iotta the rektire rigfata of dther party’e rfpremta- 
Uvei, 960. $i mq,, 904. 

Frethi ineomd by Tendori mehea time eeecmtUj 416. 

Of iniiiee» for Jilrlog wroni; iafonnatioD, 461. 

Of Tendor, porohMor moet onderUke mhMXf 067 << 

To dleohe^ inoambnmeei, 691. 

Of porbboier in poe«eeeioo» 436 H m;. 

provleo detarcuiaiDg nmd^^ uuder oovetMOt for 
prodocUoOi 060. 

to afe to epplioetios of piirobwo-moDey> 696 $t $$q, 
aadar oontreot^ whotber dependent, Cb. XTIL e. 3. 

Of pnrohaaer, mattere inureeeijig, when % defoaoe in Equity, 
1076. 

Attechiog to tho property, Teudoi''e riglit to be reliered tem, 

osa 

LICENSE. 

Perot, to nee lend, whothM* relid, 199, end m A., n. 
le rerooeblo by grantor, 199, 990. 

but Mionable notice ehonld bo gireo, 
199. 

le dotenidned by the oonreyenoe, 990. 

Void egraement mey operate ee, to exeuea treepera, 901. 

To create e foKeitnre, ite effect under 92 & 93 Viet. o. SO, 610. 

LIEN. 

Implied, Adoolery pnrcheeer, ordered to reconvey, bae none for 
belaaee dooi 46. 

Vondor hee, on eetate and eonreyenee, for porehaeo-inoney, 961| 
799 ef erf. 

euit 1^1 to ai9>ree, U ibr roeorery of money charged on 
land, 390. 

Pnibbaecr haa on eetat^ for depofU, when, 193. 

fcft piid porohaea^money, 440. 
Judgment la* a, on unpaid purcfaaee money, 951,861. 
lemdowner hea none, fbr ooeta, on eom depoelted by EaUway 
Company, 444,719. , 

Bat haa on zaUwaj^ for unpaid pnrnhaeo money, 447,1099. 

How it niMj be ento reed, 447,109A 
Of eoUoitor, on deede, ite eaitmi^ 419. 

Of etnoger advueliig pnH of the puteheae-money, 661 . 
Vendor’a Mllcitor haa aooe^ oS eoaTeyonea, for cc^ 566. 
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LXES^wUinmi). 

'for oapoU porohoM-moft^i after eoaveyaooe, (ti 
/ oateat and natue» cLrXtV^M. 1. 

^ Hot within Locke Slng^ Aek» 494, TSS, 618. 

within the Amendaeot Aot> S84» 739^ 690. 
ti " maoi&j payable out cf land** wftbin eeeh 40 of 8 ft 4 

Will ty..e. 97,864, and m 788. 

Irat not an oapreee trnat within, 861. 
la Talid, againat whom, 780. 
le aaeignal>U hj parol, 789. 

It iHthln the Statute of Charitable Ueee^ 964,783. 

Not within the Jodgmcnt Act, 16 ft 19 479,783. 

When loot, hj taking eeeniitj, fte., 788 it tag. 

Uaj be wnlTcd by epeeUl tcrme of ooniract, 7d7» 

Not loet where pnrrh nee-money payable by inetalmenta, 737, 
78a 

nor by*an tinanthoHeed payment to the ▼endot'e agent, 
738. 

BCay enbelat ae to part only of unpaid mon^, th. 

Praenmable JntenUon Ibr or agfunet Uen may be rolmitod, 

How loet ee eg^aet third parties 
Parohaeer when aflboted iHih notice of, 671. 

None implied in ftTonr of dleqaalifled perion% 739. 
fa merely equitable, ih. 

le a proteotiem againat jndgmoit oreditore, when, A. at 740. 
Doea not extend to miacalcnlated intern^ 740. 

Nor to money! dopodted In Conr^ onder l^da Olauea Con- 
■olidaiion Act, 741. 

Porobaeer haa none on appropriated porehoe^moooy, 606. 

Or on money pdd into Conit, when, 1913. 

Notice of poeeeadon of deeda ie notice o( 607. 

VaDdor’a tenancy, when not notice 67A 
Of joint tenant, for bii adranoe^ 996. 

to what it extend A 


Liii'fite 

Miedeecription of, how not qualified, 101. 

Dropping befim conreyanoe, 830, 1900. 

Moct be ahown to exiat, on mle of renewable leaee, 961. 
ftodnotion of, 342. 

Ei4eto or annolty, on «de of, tinwi Je aaterial, 41A 

pniohaeer of, from Oonxt, when entitled to, 
1917. 


LIGHT. 

A4Hai&f landetatedtobebnUdinglan^yetTaBder meynot 
bnild on ao ae to obetmot eren new Ughta, 191. 

Title to rfgbt^of, nnder Fraeriptioa 967 efMg. 

.aehd seol be aa of 
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LI OBT—‘ (cwUiiHiirf), 

Title to rights cfy under rreeciiylloq Aet| whether lost hr en- 

• ' . , laigeme&t or site* 
ritlon of sncieni 
lights, ft58. * 
to whet extent maj 
be oleimedi 309. 

M to the qnenti^ of 
light which iSAj 
be cUimed, 359. 
on tele of two ad* 
joining tenenente 
bj owner of both, 
390. 


LIMIT 

Of |irioe, agent exceeding, piinoipal not bonnd, 1S4. 


LIMITATIONS. 

In favonr of ooUaterali, within the marriage contract, wlmn, 

dddrijej. 

lIMITATIONSi BTATXrrS OF. 

Delay for lew than time allowed 1^, may bar right to relief In 
Eqnitj, 48* ^ 

'nthei, how affected by, 396. 

General prorieiona of, 376 at stq. 

What ia "tend** or «rent** within, 876, 377. 

What ia the oommonoement of a anit nndor, 877^ 

Saving In caao of dinblUty, 4ko., 37A 

When right is deemed to have aeenied, ib. at 379. 

as against a mortgage^ 379. 

IS against an adminlstrmtor, 380. 

«, as agMnst remainderman, 380^ 367, 

388. 

‘ in casee of expreee trust, 380. 

what 1% and what is not, 
an oapve w traet, 380,361* 
in cases of fraod, 383. 
as agmnst dmrities, 386,830, and m 
004. 

where the p roper t y is eulgeet to a 

where the property is snhjeet to a 
tenancy from year to year, 386. 
Right 0 ^ action mved by acAnowledgnunt, 386. 

* ' revived by acknowledgment, 393 

Wbst is a mfttieM acknmlcdgment, 880,391,898,897. 

Time aUewtd for action, Ao, ^ spiritual corporatiiui sede, 398. 

fay married woman, 388* ^ 
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LIMITATIOKS, STATUTE OY^(4xmHHUfi). 

Time eUowed to reoorerj of edrowecui 363. 

«of monej chewed on liind, lA 
of enreei^ofdower, 396, 

« of amort of rent» A. 

What ere raite within, 3i3» 

What ia ** entrj^ wtt&in^883* 

Effect of adreree poeeeaaion nndeti 403. 

aa between lord of a manor and 
copyholder, 404* 
aa agaiuet the Crown, 40A 
at agaloat Unde of the Dncli^ .of 
Cornwall, 46. • 

Porohaaer eompellod to aeeept title under, 401* 

* IZow altered hj recent Act, 406, 406. 

Bolt to enforoo ▼endorse lien ia not within 86th aeet. of, 731,738. 
Begina to ran, when, in fibvonr of oorenantor, 781. 

on conrejanoe by tniatcea in bfeaoh of trust, 913. 
when, In oases of ooueealed toud, 46. 

LIB MOTA* 

DeeUratloua need aa eridonce muat be made before, 340. 

What ia a, 360. 

LTS PENDENS. 

Search for, U usually directed, 464. 
to what periotl, 496. 

la not j)4r H ground for refo^g to ooraplete, 496. 

Satia&etlon of, 496. 

Yaeating registration of, 46. 

What ie a, 496, S03, n., 878. 

Muat ho registered, to bind purciiaam without notice, 466, 668. 
Is notice, only if regietered, 863,878 el eeg. 

How far it is notice, 878, 678. 

Special ease la is 49A 863, n* * ^ 

But uot' a windiikg-up petition, 497,^63, n. 

Oeneral nature of the doctrine eonaiddred, 878* 

Does not depend on the equitable doctrine of notice, am6i^ 873 
Exictanoe of, not a ground to oertUying against title, 110^ but 

M1106. • 

LIVSBY OF SEISIN. 

Presumption of, 386. 

LOCAL. 

Public act, liabilities under, need not be stated, 116* 
aa it is notice, 863. 

Deritation of ftmily, whether a matter of pedigree, 348,349. 
^Meesnree abolished, 646. 

QustooiA evidence o^to esplala contract, 963. 
what, need not be elated, llA 
^ B^tsters, whm to be searrfbed, 466,497^ 
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9 , . 

LOC • 

BagistrotloQ AeU| whether effMed 1 A S Viofc. c. 110| 486. 

ifl to jtrioHty undetp 808 ei etq, 

LOCAL BOARDS OF BEALTH. * 

PorohniM hj, $1. 

LOOKS KING’S ACT.. 

Tondor’s lien for unpaid porcbaae-money^ not within^ 864, 730, 

818. 

vlUun the Amend¬ 
ment Aot, 730, 
890. 

Whnt \m n ** mortgage * within, 739. 

General proTiaiona 816 et eeg. 

Caaea within the Act, 818. 

EfoepUoae in the Act, 810. 

wiiat ia a oonirary intoation ** within, ib» 

Applies to a niero oqtiitahle charge eemUe, 818. 

How it operatee where there ia a collateral iioouHiy, t5» 

Doea not opemte agalnat the Crown, wbeiw there are no neat 
of kin, 810. 

Amoodmont Act, general proviaiona of, 880. 

LONDON. 

Mlddleaex Regiatcr Act does not affoct, 061. 

LORD OF. &I4NOR. 

Cuatomaiy vallditj of grant l>j, moat be shown, 180. 

And title o( on aale of enfranohiaod copyhold, 18U, SOO. 

except in what 
canoe, 89<i. 

Righto of, how affected by Statatc of Limiiatione, 404. 

LOSS. 

Fidaoioiy Tendon aeWing by ancllon, not generally liable for, 81. 
>1 liter, if they boy in, and resell withont autliority, 83. 

Through auctioneer, falls on vendor, 104. 

. By inveetjuent. See Iktsstuht, and Tvvdb, 

Of tinatampcd egraement, 938. 

AcddentAl, alter contract, Ihlle on porchaaor, 848, 840. 

r^e, on ealea by the Court, 1200,1801,1807. 

Of early Utle,*bow to be prided for by conditions, ld3« 

Of deed, when not an objection to title, 807, 303. 

lets ill secondary evidence of its contents, 148,318. 
what anffident evidence 148, n. 

Of right of way, how eanaed, 363. 

By non-payment of cheque, how borne, 069. 

By breach of contract, what reccrerable at Law, 050. 

LOTS. 

Not to be varied, on reeale of estate purohaeed by trustee, 47. 
Fidudajy Tendora may eeU in^C7. 

Tou n. 


pn n 
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LOTS— 

Altcomtlon in^ bo Mdy^xiU^ 00. 

ConditlMi Ibr wi^^nwln^ lt4. 

M to daliT^ tt obstnct on mIo of Mrenl loti udor 
, ooRimon utlo, 126 . 

Oft nle 1 b» ecadition i^^to attoitod coploo, 14& 

On mIo Id, abitrtot^ould bo roriftod at Tondoi^i onponi^* 155, 
17a • 

Lorgoit lot, wbit is, 144, 674. 

ONoaiebolds lo, what oooditioni roqoiaito, 171; 

A^lojttieDt of MTonJ bidden, not allojirible, 195. 

Pdrohiser of Mrenl, should toko seponte ooatncti^ f05» * 

Who oDtitlod to deeds on sole in, 674, ISfia 
Stamps, un agreement for pnrohase of seVenl,^ 967. 

* Porehaier of on^ when made a partj to suit respectiag another,* 
1007. 

Fart perfomanee as to one doee not aflect another, 1034. 
Inadeqoacy of oonsideraUoa as to one does not afleot another, 
765, n. 

l>efeet in title to one of serenl, 956,1066,107a 
As to opening biddinga on some onlp of soTeral, 1203* 

If biddings ^med,.estate may be re-allotted hj order, 1204. 
LOTTERY, 

r* Side fyit purpose 239, n. 

LUNACY. 

Evidence of, 0,27. 

Bnhsonnent, does not aroid eonimct, SDa 
Orders in, operate as judgments, when, 466. 
how proTod/dia 

LUNATIC. 

How far inoompetent to bn/ or sell, 5—8, 27. 

Slatnioiy powm of committee 7, and m ib^ n* 76, 82* 

Notice of sale served on, is valid, 7a 

Porchase b/i—vendor, without notice, can retain deposit, 194. 
Cotnpolsor/ porchase from a, b/ a public company, not a oon* 
verdou, 259, 260. 

Tendor, oonveymnoe from, under statute, 584 «f sag., 1120, *1221 • 
ooet of convoyance from, how to be bone, 709,1129. 
Froteetor of settlement, bow consent given, 68S« 

Ooncumnee of, how to bo obtained under Bett^ed Estatee Act, 
1181. 

* Highest bidding by, on sale by Court, 1199. • ^ ^ 

Ertate of, when sdU, 1224, n. 

Bm Oouitm^Mnd Oownraifcm ' 

LYING IDLE. 8m fmtMAam^uoMzr, 

' • • - - - 

MAINTESTANCB. ~ 

, Agreenunt MnouBtia, tamlid, S39 & 
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MAJOBITY, 

Of csodito«f| or mNw qui inttt, wbethrr «bl6 to liind minority, 
4AW. » ■ 

Of dt^tort ct hmolrtntf diredtod that ud mode of wtU, 1^. 

MALICS. . 

4 

Ua«t ba piorad in action tot riaador of titid, ld8« • ^ 

tfALlNr ACT« 

Married womans power of alienaUon nndor, 680. 

s 

MAKAOEMBMT. v 

Aoto of| hj pnrohaeer In pooMslon, no w^rer of title, 436< 

MANDAMUS. 

To compel adnltUnoe to copjbolde, 601, n. 

BaUtenoe of remedy by, ^tiiether a defence In Equity, 008,003. 
Bemedy by, under Lande CUneee CouaoUdaUon Act, 67, 814, 
816, a., Oh. ZVIL a 0. 

Action of, 900. 

MANNEB OF SALE. 

By fiduciary rendore, Cb« If. a 8. 

MANOR. 

What it iodadee : care to be taken on ealc of, lEl. 

Gtutoiiis of, need not be atatod on tale of copyliolde, 1^7. • ^ 

Fmbolde etated to be held of, quit rente nud beriote need not 
be referred to, $embl€, llA 

ConcRtioo ae to title to, on mle of onfironohieod copyholdii, 166. 

• ae to enetomnry grante of waetc, 106. 

On mIo of, fine* when ooneidered to accrue, iM7, n. 

Set Cov%t Bouo. 

MANSION. 

Vendor not oompdled to oonTcy, apart from estate 10C6. 
MANUFAC3TOBY. 

Eflbot of notice by Baillray Company to take part of, 813,814. 
What U a, within the L. C. O. A^ 813, and m A., n. 

Vendor oontreoting to eeU entitety not forced to convey only 
■hareein, 1066. 

MAP. SwFlan. 

MABKBTABLB TITLE. 

Fidndaiy vendon should abow, 84. 

pnrchaaeie ahould require, 89, and m 1107, what ie a 
^l,cae a, when ■enetloaed by the Cenrt, 69, end m 670. 

^ ttnaUm ehonld be ezpreealy authorised to buy 

with, 90. 

* Ordinary v en dor moot prioidfiuU dedooe, 96) 430* 

Pardiaaer*s right to, moj be waived, 480. 

Fidodary vendor ihonld cavtlettsly use oonditiona reatHct(fe 
of 173,17A 


p n n 8 





X£f i^EXi 


MABRIAQE. 

InvElid, iti effect u ngardi wM» dUpddog povor^ l*i« 

To Britub ttubjoot, lUktimUiM female alien, i5« 

Fremnption of| 336* * 

« M to Talldi^ ot, 3dd. 

Evidence of, 340 «$ mq.. 

Bettletnoat, m to cotcnant* hj vondor claiming under, 040. 

A cnfficient conaidmt^ for eattlemeut, 698. 

but not, if iuTtlid aocovdiog to 
the Uwe of thia country, B03. 
even Uiongh bond ooolmeted, 

<b. 


except in wbat oaaee, %b* 

And tnob MUlemcnt may yet be fraudulent and void, 000. 
Wheilier an aa in ^vonr of coUaterale, 094 €i Mg. 

Bnbaequcnt, may aupport prfur volantaiy aettlement, 901* 
la not a part pcrfomaooo of parol agreement, 1087. 

But there may be part perfonnanoe*of an Independent parol 
agreement, on the fidili of vhicb the marriage it oontractod, 
1088. 

Written agreement after, when valid, 810. 


MABBIED WOMAK. 

^ Cliattala real of, hoahand’a power over, 8,077,008,1001. 

How fkr inea|)abio to aell or bny, 8 af Mg., 80, 89. 

Ebtatee of, how convoyed, 8. 

when enUtied for eeparate itae, 10 . 
when jadidoUy aoparated, eb., 88. 
when marriage invalid, 11. 

Frandolont aale 1^, relieved againat, 11. 

purebaae by, 80. 

Confirmation 00. 

Slgnatoro by, in aomaue of firat hoabaod, valid, 838. 

When haired under 3 & 4 Will. lY. o. 87,368. 

Htuband oovenania, on sale of her tatate, 040,049. 

need not eoneor, on aale of her eeparate eetate, 076, 
Cannot convey by ottorn^, 070. . 

Conveyanoe and diaclalmer by, under etatatea, OTC^ M Mg. 

whMi entitled fbr her a^rato 
nee, 070. 

when a bare tmatee, 07E 
Aaanrancea of co^liolda by, OtO. 

of revenionary intereata by, 077,000. 
of tenua oi year* by, 077. 

Aaaignmentby woman, erroneonely.anppodng hareelf to be, 743. 
Frandulently aneoura^g purdumer, Ao., la bound, 45^ n., 
641,848. 

Contraot for aale of her aatato, when enforced, 099. 

aefcnowladged under 3 ft 4 Will. 4. o. 74, Unda, i3. 



l^DKX. 


1941 


UABBIED 

Sarrlriog, wh«th«r aha may adopt lnuband’a oontr&ot, 1001 • 
Separata aatata $i, bound bj ber oontmt, lOOC^ 1003,1046. 

poTtbaM oot ht aaTliiga ot^ btlmga to hor, 

040 . • 

marriod n*onkan, whan protoetor in reapect of 
harness. 

ganorml doctrine raapoeting, 1003, n. 

And lioaband, voidable contract by, for aale ot lier eatate, 
whether pnrehaaer can naoiiid, 1041 
Conourrenoe how obtained nuder Settled Batatoa Acta, 1161* 
When not ordered to convey, 787, o.^ 1880, 

MARRIED WOMEirS PfiOPEUTY ACT, 1870. 

General proviaioiu of, 11, It, 

What ia aeparate eatato onder, 878, lUOt. 

Does oot afleot niaritai right over wlfe'a diatt^U real, Mmb!e 

1002 . 

Uuaband how lar liable an Jar, for wife’# antemuptuU debia, 
1004. 

MARSHALLING. 

Doctrine of, in ease of accaiitiea, 015, and ace 733. 

MASTER IN CHANCERY. * 

Purchaae before a, by traatoa Aa, invalhl, 32. • ^ 

Balea before^ wore not withiu Statute of Fiwadi, 107, 1201. 
Iteferanoe of title to, now abolUUed, 1110. 

Appointed under 1 Will. IV. c. 35, to oonvey, 1121, 

Dill rooommeoded by, yot diamUa^ with ooetn, 1X25, 

MATERIAL. 

Fact^ not Appealing on deeda, vendor xnuat diadoao, Oi. 

Wliat fiioU ora, aa reepects title, 07. 

Mia*atatemoati avoid contract 138,130. 

Terma of contract, Conrt miiat bo ablo to apocuiUy euforco, 1016 
1062. • 

Part of eatato, iitla notebown to, Ita elTuct, 1074. 

HEANS. > 

In ooveuAnta for title; 783. 

MBABUREa 

Statatory and local, 645. 

Statutory meaning of expresiuona ivicrriug to, not varied by 
parol, 063. 

medical man. 

An to parehaaea by, and giRo to, from |iatieut, 20. 
MEMOBANDVH. 

To be endoned on leading llUvnleed retained by vendor, 603« 
MEMORIAL. 

Copy o( when eviduace of regiatcrod deed| 313} and m 80^ 
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INDEX. 


MBMOlU AL—(«m 

Shoolil bd ngwtered wh^ 67A * 

Of •qoitetdt ob^ge, wh^er ii ahotld bo i^i^ioUrodt 679. 
Gonianto aad otUo^tioa id, 034. 

&»mpi oti» 084, a. 

MSBQXR. <Sle« SATZar^n Tiua. 
or tlMui, S96,363, Hu » 

01 lotMed toniia, 371, 388, 606. 

Of ohaifM, on puebaoo bj incambnoeari 841, 816, Old. 

Of ineombrnd laaoa in retcnion, whan iMdmianbb, 888. 
01 kod'tax, 36% n, 038. 






And minonla, wlietber to be told hy fldaoktfy Tondor with ear* 
teoe, 08,1163. 

Uej now be reKrred imdiT £6 A 86 Vki a 108,6% 0% 1183. 

under Settled Eetetce Aet% 90, 

Are h^piiwAfiieU indnded ia mle or eonrejeaoe Co BaUvo/ 
or Wetervorki Compen/, 68, n., 116,80% 37% 633. 

Bigbt to, whetbor barred ^ non*naer, 389, n. 

PorobAaer in poeMadon of, ehonld ^ pnrobeee^mouey, 

1000. 

Liobilitj to H^it to dig for, (ta efleei on Utla, 116, 1071,1076, 

- 1100 . 


Exiatcaoo of, Intending iinrdiMor need not dJedoee^ 106. 
Cnetomaijr right to dig for, in mining dieirioti, 118. 

Sheree in mining ooaipaD7, parol agreement for aale of ebarvi 

in Told, 801. 

what dUe mnet be abown to, SOI. 


Mining oOita, 371. 

And raifoce, reUUro rigbte of ownen of, 370, 371. 

Bigbt to work m altew wio when a jyr<^ d prendre wlUiin tlie 
Prescription Act, 373. 


MINEBAI^ < 

Wbat are, 60,116,373, a., 1184. 

under £6 A 36 Viot e. 108,60. 

Kdudmty rendore muat seU, with eeUle, 68, and we 1171. 

Sale of, apart fnou rarfoor, under 36 A 36 Viet. e. 10% 68,60, 
1166. 

Bale of, apart from sorfoee, nnder Settled &datee Acty 68,1171. 
Beforenre to^ <m tale of eopybolde, 117. 

Parol agreement toneU, aa a dmUal, vaU% wii tM e,303. 

Belong to pnrobMcr from date of eontime^ 346,6^. 

Ilthee of, not within Commutation Ae% 363. 

Bight to dig lor, maj, but exdndve rig%t to partionlar atratum 
of, cannot be clalih^ b7 pfeeoripUon, 9f(k 
Beeervatlon o^ iM edheC on right to laier^ eeppoyt, A. 
ponTOTtnee o% abonld l ee n Ta power of eptrf, when, 56% 
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HtSAPPBEH£N8I0K« 

Tiy one of mw^aX Tmdors ot tbo estttt of Uo intOMt, Imow 
oA«r ooarqnxioa^ 74d 

Agreomaat ontmd into onder^ iHiieA not onforoed, 1037 
HISO ALCUL ATE D. 

4 

IntoTMt, Tender eozinot oloim, After eonTejanoa^ 740« 
UISDEMBAKOE. 

HimpMentftUoQ or oonecAlmofat vendor’s eoUdtof ie a» 
303. 

SneonUon of fmadnlent dedd Is n, 010. 

IVlut is A, tinder Land Transfer Aot, 1373,11C8. 

MISDESCBIPnOV& 

Bsetroj sflbet of whst would otbsrwiss Lo noUce, 113. 
Condition respoeilnff, 134, H 9dq , 141,173,173, and «e 647,643. 
Aotioa lies for broach of, 141, 

Tldaolarx Tendon cannot allow coxnpsiisatios for, 141,173. 
What are so material as to aroid oositjsrt, 136, 136, 142. 

May destroy effect of wairor of objeeiioiis when, 435. 
iriria], when not a sufflosout dofenco to the pnrehaser, 1076. 
Ptirolieser from Court allowed oompensAlion for, after eon- 
Toyauee, 1336. 

AiidmUmttMmhaKTATMjn, • ^ 

hliaiNFOKHATIOK. 

An to iocunibranoos, Ac., how fhr tnislccf giring, aro rcsponrible 
fbr, 30, 461. 

By pnrobseer, vendor relying on, and selling at, underrslue, 
relieved after oonveyanoe, 746. 

M1SREPRE8KNTAT10K. 

Pniehaaer from infiuit reUeved only on gionud of, 4. 

By vendor, eM Ch. 111. a* 1. 

Unintentional, by vendoi’e agent, OA 

hy pritisi|jal, 643. 

btnda in Equity, when, 102^104, $4^ 

Of value, Ac., by veiMor, 03 et 9eq. 

Of matitf of opinion, whether vendor liable for, 100. 

What will sustain a^on against vendor, 100,103,103. 

As Urlifb being heahhy end insnrtble, 101. 

As to covenants In a leaser 101. 

As to diarge on ostaie Laving determired, 46. 

Of ee^te to pnrdiaeer by thM peroon, 103. 

Must, in Equity, make good his^ 10^ 730. 

What eonoealme&t or amlnguity is a, 104, n. 

What a suttokot^ to avoid eontraot, 104,116,110 et ee^, 133, 
137 ei Mf. 

Damsgea te, when mi^ be swarded in Equity, 103» 

XJabiliiy of puUio company fqy, i06» 

Innocent, binds In Equity, 106 
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U ISUEFRESEN TATION-<^t 

Of tarnii oDeMe^ aroiiU coiitract»ihotigli Icam rad at ule, 11& 

By panou omuniAg ta ooeitroot oi ogout, IBO. 

fi 7 agent» vbether it binds priodptii 03,600 et 636* 

* if mode bond vhetber pandiuer enUilod to 
relief,^ ' 

lU effdot in right to rescind, 150. 

Inadequacy of pries, occciiOQCd by, aalo lat oelde, 740 H $eq, 
PmohMor aocepting dofeoUvo iiUo ibrough, roUovod, 706 ti «cg., 
6(14. 

What Is A snffieieBt, to octiUs the jiarchaser to relief in Equity, 
706, 700—606, and ew 646. 

Oenml reraorks on, l(t&4. 

Contract founded on, ruecludod in ioto, 700. 

A deienoe in Eqoity, 108,* 1030 ct 1063, 1064 a 9eq., 1078, 

loaa 

Its efieot 00 oostc, 1104. 

4 

MISTAKE. Awl m MisnasciurTiovs. 

Parohsee by, speeiOo performonce of, not enforced, 106. 

In award of arbitrator, nmy bo rectified, when, 666. 

By vendor, in rus|»oct to the property, no relief after conveyance, 
74fi H w?. 

Mitir, if a couveyaoco of form A., by mistake, ludnde Ik, 741. 

but the mistake must bo mutiul, and cloarly proved, i6. 
By ve&<1or, may be ground for relief^ after oonveyanco, if onuaod 

by pnrcliAser, 740. 
or if he was subject to 
undue iufi oenco, 746,747. 

And may not Und, os in favour of ihinl penona 747. 

Lauds omitted by, pureboser can daim, 607. 

When not an exeoso for rDisrepresentation, DO, 461, 648. 
Whether a greond fur varying wriUeu agreemeuip in ihvour of 
plaintiff, 1036. c 

When a defence In Equity, 1037,1030,1063,1084. 

Musi bo clearly proved, 1030. « 

* Not a ground for opening biddings, liter ceriifieato abeuluto, 
1806. 

MIXED FUND. 

Proceeds of sale of real estate to be applied as, with peieoual 
estate* executors can givs roedpta for, 598. 

MODIFICATION. 

Of wairor by constant demand of title, 438. 

% 

MODU& 

Tithe CommutationOomaiadoMfs may dedde on validity of, 363. 
Uow oUierwlse estaUlehed, 854. 

When oaospted from $ A 4 VfiH IV. o, IT, 377* 
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MONEY- 

Cbargcd oxt IabJ, hoir. long rooorcnble, 303 o< lag. 

« rogiitered jod^ent bmd% 400. * 

To bo iuTovtod in Uod, vbctber uortied wois4d^ nTeruonar/ 
iutoTMt IA| cou bo aatigned, 077. * 

MONTH. 

Meazu, iu a coiAtnet, prirnd Innar month, 407. 
in an Act of Parliaaiont, calondar monUii Hf* 

MONUMENT* 

It OTidouco in qneoUont of podigrco, 346. 

MORE OB LESS.” 

Qoantlt^ of land ttaUd to be» 609. 

MOltTGAGB. 

Troftoo for lalo nodor, how far roaUiotod from bn/ing, 38» 
•bonld comionnicato with mortgagoPi 71. 

When anthoHi^ power of tale, 77. 

Whether iraetee anthorlaed to, oan give power of aal<^ 76. 

On tale of oatatc iu, nmngouont at to tho deedt, 144. 

Which oonoot be ditebarged, whether a defect of £63, 981 
For term, whether a enflicieut root of title, 930.. 

And recouvexance thould not bo taken off tho title, 233. 
EquitfiLlo, by dopotit, need not, if aatitfiod, be abttmotoff, 90^^ 
3d8. 

U not affected tubaeqnenl jodgiueuta, 461, 630. 
ie tnbject to prior equUiee, 867, 636. 
whether forecloeure appropmte remedy lor, 1104. 
hiXUient of, and reconveyance, when pretnmed, 693. 
liitereet ou, for what time recoverable, 304 ci teg. 

Debt, whether jurlgueut it now a charge on, 469 tt erg. 
Pkx»VLiioufl reti>eoUiig in 16 & 19 Viet a 10, 471. 

Debt, may be on foot l>j pnrcUaeer, 004. 

Power to lend on, ii^liet power to give rooeqito, COO, 

Whether tmateoi can reltaae part of cetatee in, 619. 

In breach of tmat, power of the tmateos 610. 

Aa mu iuTeetmeotp report by htaeter ngaina^ ciietmned, 060. 
And oonveyancei doable duty on doed operating ae, 700. 

Taken for porch aae* money, may deetroy vendor’s lien, 733. 

Of estate to vendor, for aoeving part of porehae^tuonoy, jodg* 
menta agaiaat porohaeer, wb^er material, 740. 

For price of goode, booght to reiae money, eupportod, 760. 

Title, notice of, ia notioc of eiioity of redemption, 867. 

Aud condiUoual purchaae, diaUngoiahod, 691. 

Aj^karent conveyance m^ be ehowti to be, 036. 

Debt, how borne, on porebaae of equity of redemption, 816 ct leg. 
Uadiedoeed, porobaoer not affected with notico o^ when, 676. 
Coutract for, cuinot be enforced, 1<M7. 

Mortgagor not oompeUed to pay off, in order to grant IeBae|^O0O. 
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MORTOAOB— 

SeUloment r«rvmg power to, wheo ▼•liO, P03. 

Parcboeer of wtete io, map ditpQte roWoUe jcMeii #uen, 887. 

. ij4ff- ’ ' 

of, ^ ooBYOf, IS, 16. * 

Or his agent, oansot boy finder power of nle> 35, 672. 

^' iiay boy from mortgagor, 30. 

Second mortgagee may boy from Orei aoHgagee selling onder 
power, 36, 71. 

Cannot obtain eoUatend mdrantage^ not belonging to mortgage 
oontract, 86, n. 

FennMon for, to bid in baakmptcy, whether requisite, 36. 

As to aales, under power, Ch. IL aa. 1, 6, 8,4 
Belling at mortgagor^ requeat, to dear title, 74 
May allow part of pttrehaae money to renuila on morigogo, 
when, 7P. 

May not make a gift of the piiee, 64 
Holding porchaee money nnprodaetlTe, SO. 

Hay aell, nndar power, without luortgagor^e oononirenoc, 54. 
Hie power to aell under Lonl l*nuiworthSt Act, 56. 

May not ecll, tiending redemption snit, 71. 

Should not conduct sale in bankru|itcy, 66. 

Cannot charge lor |>CTtonal serrieea, 67, 161. 

Oppreadee aale by, not neceaearily invalid, 71, but a^e 7A 
kUy pumo all hia raoedioa ooncurrentlj, 71. 

Vhat apodal oonditlone may be need by, 17ft. 

Contract hjt for aale or pnrchaee, effect ct, 871*. 

Whether liable to iutereet on mrplua proceed# of aale, 67. 
Cannot, at time oi loan, contiaot to buy equity of redemption, 
S44 

Cannot, in Equity, releaae eovenanta bcnoftdal to the land, 706. 
Kead not receive hia money until due, S83, n. 

Whether aearch for registered Jodgirente to be made agfunat, 
.470. 

May impliedly agree to concur in aale, 56ft. 

Hi^ recover land wiUiin what period, 370. 

Acquiree abaolute title, under 3 ft 4 Will. IV. o. ft7, when, 391. 
Bight of, to retain deeds, untQ paid, 4ll« 

except In erhat ciaea,41ft, 418^ and m 
ibif n* « 

Toot ing, or dMlroying deetta, liability of, 41A 
CoavejBnoo of mortgaged eatate by, 56ft ef aif.^ 1819. 

Wheh bound to convey, teft. 

Eaten Into what corenanta, 65ft. 

Estate of hmati^ bow may be got In, under Statute, 564 ef eeg. 
Hdr of, when held to bo a'truetee for l^;al peieonal repreaenta^ 
tivea,590. » 

Settling aereral mortgager ly aame deed, liafaUt^ of, 674 
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M0RTG4QB£— 

Ooii«iiiTing iaj»k Md nt$Xo\ixg lawi oortimub to pro- 

doootbeiDy ^8. 

‘Inqairj o& And soUoo ti^ hj parohaAqp of equltj of ndempUon, 

Cda ' 

Whea Allowed or dliellowod eoate of eppearenoe under L. O. O. 
Aot, 71d| 790. 

Cannot relow ooreiuiita egeinit mortgegOTi 708. 

When not boond to eoawer iaquixj m to Ida 849. 

Omitting to teke^ or glriug up doede, liow effect^ 7dl» 844, 
809, B7a 

Of ehip^ not to be deemed' tlie ownefi 864, but m 065. 
le a purcbaeer witbiu 97 Elis. o. 4, 889. 

Buying equity of redemption, 917. 

Selling eCUr ibreeloeure, oeonot epe on colUterel eocuriUee, 910. 
Not pro^ P^7 mor(gugor*e enit, for eped^o perfomutnoo, 
1006. 

When dUaltowed eoeU of unauocoeaful eolt, 1137. 

Proring debt in suit, bound At once to ounvey on sole, 1990. 
Ouiueatiog to tAlr, xguet Ioato deede in Court, 1999. 

See IWCOMBHAKCSE. 

MORTGAGOR. 

BoUing equity of redemption to mortgAgoe, 30, 941, 974^891. 
Mfl^r not buy from Bret mortgagee eo ee to defeat eubeoqneui 
iiioumbrencers, 37,019. 

Granting leuM for bis own benefit, 37. 

Agreement for hie coucurrenee In eale by mortgagee, 60^ 619. 
Not tenant at wUl to mortgagee within 3 A4 WilL IV. o. 97, 
364. - > 

Attorning tenant, is estopped from disputing mortgagee’s title, 
610. 

Bfglit of, to redeem, when barred, 301 et mq. 

Ootiourring with mortgogeo in ohtere into what ooronoute 
for title, 66E • 

Orauting lease without concuirenco of moiigageo, whethor 
lessee bound eetoppel, 886. 

Not proper party to mor^pi^^i suit, for spodfie performanco 
when, 1006. 

Of leasehold^ not a tnutee of n^Blnal reyemlon, 660. 

I^eeeidg power reserved to, its e&ot, 888. 

MORTMAIN. 

Corporations oannot porohaie iHthout Uoenso to hold in, 90. 
Act, enrohnent undar, 673, C85^687* 

bequest of purdukso-money to charity, is wilhin, 964. 
enempUoos from the^ 667. 
vended lien Is within, 964, 733. 

MOTIVE. 

For pur^aee, noexpitUMd, tilbo not eeeentlal, 490* 
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IKDKS. 


MUNICIPAL COBPOBATIONS. 

BefttricUoDf on nlca hft 1B« 

Sal« bji under X4Ade OlauM CotuoUdaiion Act» 6S. 

MURDER 

Attainder for> inTolree fbrfeitare and eeolieeii IS* 
MUTILATION. t 

Deedi how id&oted hfi oe ex-idmeoj 
MUTUALITY. 

Of eogagemo^ite bj rendor and pnrdbaaer^ 058 4f er^.| and m 

looa. 

xnnj be inferred from nature of the timnsao- 
tion» 080. 

On ground of» vendot^e bill for purebaae-money auetainedi 087. 
Want of| when a defence in Equity^ 1056 ef aej. 

NAME. 

Of uninoorpomted claae» pnroliAae In, bad, 81. 

Of principal, auctioneer not diaclodng, ia personally liable, 177« 
Of stranger, contract entered into in, whether yalid, 186,1001. 
Of principal, agent should elgn in, lB5f A nd m SiovATirnit 

being oodiacloeed, agent may vary timet of pay- 

moiiti 186 . 

Of each porty to contimct, must iH)pi*ar| 817, 818. 

what ia a suffioleut rofereucg Co, 816. 

NATURAL. 

13om subjeota, who arc, 84, 85. 

Stream or vaterooursu, righta in reepeet of, 368. 

Lore, Ao., may aid tnadoixaate consideration, 764, n« 
NATURALIZATION. 

How procurable 84, 85. 

Aet^ 1670, 83. 

NE EXBAT* 

Writ of, when granted against purehqter, 1181. 

NEGATIVE 

Evidence, vendor does not give ooplea of, or covenant io pro¬ 
duce, 148, and set 388, 388, 338, 07a 
will or eodicib may be required as, when, 331. 

Clanso in agreemetit, Equity wUl'enforce, holt, 1048. 
NEGLECT. 

To deliver abstrseft, its efibet, 306. 

how taken advantage of by purchaser, 

ib. 

Gro«, by cither party in proceeding with oontract, entitlea 
other par^ to rescind, 481. 

To require p^ormance of eontraet, whan a waiver of time, 484, 
486. 

cTo re-regiater judgment, Ite effect, 4S5» 
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M EGLECT~(Mni<ft««Q. 

To itfk for doedi^ lu effeo^ 7dl. 

Meoaing la ooronaatB for Utto, 785. 

NEQLIG^OE. 

Orooi, in proporation oi pnrticQlan, ita effect, ISO. 

lo mi^dag out titie, iti cffeot ia condition ab to pAjioent 
of intereati 040, 041. 

Of AQctloneer, ftc., 161. 

Of Arbitrator, 1064. 

Of eoHoitor, ia not nuikiDg proper BearobeB, 404. 

May Affect qaeitioaa of prioriUea, 644. 

OroAi, may be treated ae notioe, SOS, 866. 

Whether mere negligence will bare the effect o& 80S. 

Biddlage, whether opened for^ after oertifionift, 1807* 

Of render, when porchaeer may recorer damagee for, 8S8. 

when it amounte to, with eonatractlve noUoe, 8C1 
et $6q, 

Wlmt is, on the part of a purchaaer, 803. 

In inquiring after deedA, whether tufficiont to poetponc pur* 
chaaer, 677. 

Parebaaer when liable for, bj employing T 0 tulor*e eolicitor, 878, 
870. 

NBOOTIATIONS. 

Bubecqueut, when a wairer of noUce to ecll, 73. 
rrellmioary to eontmot, mlea to bo obaerrecl in, Ch. IIL 

bow affected by aQl>eoqneiJt written 
agreemeat, lOB. 

Oondiiioa for reednding contract, Low affected by, 101. 

Upon title, Cb. X. •. & 

Contintumce of, after diecorezy of defect in title, a wairer, 1077. 
NBPIIBW. 

Parobaae in name of, whether an adranoGment, 938, n« 

NEW TITLE, . 

Vendor, when bound to oourey. 808 ri 

Acquir^ by plidatifle in Equity, after IhII iUed, 1058. 

NEXT PRESENTATION. 

May be Bold when inenmbent Ib in cz^r^nita, 84S. 

NOIIINAIa See RsBunTiva Tacar* 

Agent) contract by, when enforced, 184,189, lOOO. 

Pnrehaier, pnrehaae in name 030 ei aeg. 

NON-EXISTENCE. 

Of estate, whether any r^ief for, after oonreyaDce, 806. 

Of part ^ estate^ and want of title to, dietiuguieb^ aa defenco 
1068. 

NOTARIAL ACTS. 

How proved, 31A 
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NOTICE. 

Of Equitable io capacity la original* aflecta sab-porehatri^, 40. 
Of alteration in calei tdutjuy Tendon elionU giTe, C0» 

By mortgagee, prior to stte, 55,7E» • 

Vben to be preo, 78. . 

^ acaigna of mortgagor, ^ 

Wbat anfflcient, %b, * 

What required under Lord GranvprtNe ^et, bO, 7X 
To pnrobaeer, of improper eale by mortgagee, 54« 

Senred on Inlknt, U ralid, 7X 
W^Tod by enbeequent negotiotlonip 7X 

hiatten of irblcb purcliaeer haa, Tender need not atatc, 94, 117. 
hliarepreeentation avoida tOeei wbat would be, 119. 

Lease i% of what, 96. 

Of appropriation of purchaae-monay ahonid bo giren to Tender, 
627, 626. 

Sbonld be glTcn to mortgagee, on pimhaae of equity of rctlemp* 

tion, 693. 

on purchase of equitable estate, 98. 

But does not gire priority, oa between e<|uitable eetatee Id laiul, 
08, 451, 093, 839. 

Should be formal, 96, 660,'861. 

Of reTooaiion of Ucenoe should be giren, 199. 

' Of tenancy, bow 6ir notice of tenant’a ri^ti, 401, 459. 
Furchaaer without, not affected by judgment^ 456. 

Of nndocketed judgment,* binding in Equity, under old law, 
459, 487. 

Of charge prior to regiatoring judgment, ita effect, 480, 
juior to coaTeyance, its effect, 947. 

0 f onreglatercd judgment, liow far it binds purebaaer,467,466,850. 
What ia actual, and by whom it must be g^ren, 857* 

Ita general effoet, 864* 

Of claim to cetate by stranger, no cause of action, 108. 

By or to Bailway Company, effect of, f7,900,610, 914, 956,950, 
443 ri sag., 97a 

Whether it conrerts the eatate into peraonal^ as between the 
landowneris real usd penonal repreaentailTea^ 911, n. 

Not iinplieiter a contract 910. 

Single, does not exhaust statutory power to purehaao, 914. 

Must be acted on within a reasonable rime, 45. 

Adrena, not acted on, ita efitet on ritla, 660,1105 
Of plsee for pndoction of deeds, when to ha glTan, 40a 
Of deporit, absence of deeds may amount to, 4I4« 

Hme, not mginally ceaential, may be liniM by, 499,493. 
but it ihould be reasonable, 49a * 

what Is a reasonabh^ 493. 

Of daim, whether Innumhraneai^ need giTS, 46d 
Eogietratlon under 1 ft 9 Tdet. e. UO, la aot^ mmhU, unleas 
aeardi is made, 465, 866,* 671. 
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VQTtQR^coiUinusd). 

PiirohMen withoat» jad^pneati do ooi tBtcif under I & S Viet* 
e. HO, 456. 

Wlioiher eo ei regasde pAUttnete judgment 487. 

Of uoregUtarodJadgment, 467» ' • 

Wftut of, oiouot be* prorod ua Aguinet lub^purehAoera^ 466, n., 
6ia 

Of lale being In breach of tnu^ power to giro reoeiple ii no 
proteotioD, eO% 603. 

Of money (4>pcopriAted and lying idle to eare internet, 627,028. 
Of doftoien^ In quantity, when not preeumed, 061. 

Of mUdoeoriptlon, bare claim to oomponaatlon, 056,1071. 

Of oopyh^ diaentailing aeeurance, 600, n. 

Of oonreyaaoe, lodorecd on prioelpal title deed, when deeimblo, 
C9S. 

Of covenant for produetton on title deede, 678. 

whether can inaleted on, eft. 
form of, what it abonid epociiy, 
whether pnrchaeer can Inaiet on, 082.. 
Sub-purohaeeze, with vandor^e lien pre\*aile agolntt, 730. 
Alleneee with, are boond by certain eorenanle, 767. 
le tbo ground for iho interferenceof Equity to reatr^ breacliee 
of reetrictive oorenaate, 707 ei 

To tenaote to pay rent, e^hen a diaturbance, 788. * < ^ 

When vendor joetlfled in giving, 1068. , 

Of inoQinbrencco, to pordiaaer, boforo full payment of por* 
chaec'tnonoy, ite effect, 8^. 

Of another Uartug prior right to call for legal estate, its effect, 
827. 

Coee of PfIeW v. ihitoffna, 887. 

What suIBcla&t, to prevent a purebaacr obtaining tho protec* 
tion of the legal eetate, 831, 832. 

Puichaaera without, protected iu Equity, 832. 

Of voluntary aetUement, not material, 880. 

Of eUiin. ito effwt, 84$. 846. 

Aa to notiee generally, Ch. XV. a 5. 

Under Ship Begietry Acts formerly immaterial, 864. 
the later Acts, 666. 

Of unregiatered aMuranoe, Ac., when it binds purebaeer, 866. 

' Of executory or doubtful iuetzumeot, its effect, 800. 
ConsteaeUve, how deilned, 861. 

general reoiarlcs on tbe doctrine, 880. 

Should be given to purchaser, before eviction, 068. 

Alienees with, must perform vendoris contract 006,097. 

Of defect, at time of filing biUj does not bind purcliaser to 
accept bad title, 11 iX ^ 

KOTOBIOUS. 

X^oeid customs, need not bo refsrr^ to in ooolmct, 118. 



135S 


IHDEX. 


KUI8ANGE. 

CckuccaJu^iit of) by vemlor^s ageut) dS. 

On catata, pnrohafear when liable foTj OSO. 

What la a, 776, Ml, tiS, 

Oq a ndgbbonrinf eatotc, whether a sufficient defence to a suit 
for speelffi} pexformaueop 106^ 

NUNC PRO TUNC. " 

4 

Order for mortgagee to bUI, mode in Bankruptcy) 36, e. 

4 

OATH. 

May bo udmiuistered by eeitain offidala abroad, 976, 576. * 

OBJECTIONS. &!tfDsrKcn. 

To title, condiUoxia as to, their effect, 145 ei se;., 155 ti ioq, 
aliunde, 160,151. 

Bow affected by delay in delivery of abetraet, 186, 304, 305. 
Condition liming time for, Adnoiary veodorfl may use, 157. 

wben it <loc% and does not, ai>|»1y 
l<Sg_l61. 

benefit of, how lost, 161. 
wbat^a sufficient waiver of, il. 
Frivolous, sliould be avoided, 486. * 

Important, should not bo withlield, 480. 
l^a^UUons upon, and waiver of, Cfa. X. s. 8. 

**'^*** l^pediency of reoiting, in deed of co&firmntion, 584. 

Equitable, a Court of Law considers, 075. , 

What are, for purposes of reference of title, 1097. 

When eb^ld be taken, 1110. 

Fresh, purohasor nuvy take, on ibesh rcfcrenco, 1110^ 1111. . 

Whni may bo raised on reference, 1114. 

Fair, not a ground for costs, 1184, 1185,1136. 

Purchaser waiving, pays costa of, when, 1130. 

Improper, costs oceononed hj, not allowofl, 1130. 

ODSTBUCTION. 

Of necessary way, a distorbencc, 769i/ 

OCCUPATION. 

Of premises by purdmaer, its effect on right to resoind, 87, 015. 
Seisin notpreaumed from, as between vendor and purchsaer, 334. 
Of premises by purchaser, yet eompensatiou allowed for d<ffecta 
118, 657. 

EffiKt of reference to, 458. 

Erroneous reference to, in describing paroels, 11^ m, 140, 531. 

. Notice of, how fbr notice of ooenplef^a equities, 458, 606,807, 

1078. 

as re^>eets a past oceupatlon, 453« 

, Title gained hj, 364, 401,408. 

Rent, when set on estate, 633,1093. 

OCpUPATIQK BENT. Sh Agoovrr, LnasiBOLni. 
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OFFER. 

For porohaae tUSrd ponon, folae MMVtion ofy hj Tondor, 108» 
Bj letter, wbeo it biude tbe por^ mekiog it, 818. 

Pftftj ftooepdAg, not IteUe for dcInT* in poot, 819. 

Withdrewnl, rejection, «nd eooeptance of, 88^830. 

Condi tionnl aooeptenoe of, 830. 

Mnet be eooopted witkln n reMonable time, 
bo withdrawn before aeeeptanoe, ^ 

If r^ected, oeMoe to be binding, ih, 

OTTICIAL. 

Aeeigneo of boubnipt, power of, oe regarde mIop, 53. 
Apjiointubente, preoumption of, 330. 

OFFICE COPIES, AND EXTRACTa 

Are rooelecd m, but are not eteietly, ovldeneo, 318. 

OMISSION. 

Conditioue againat allowiug eompeuMtlon for, 141. 

In operatlTO part of deed, wben may be luppHed by reoitala, 
588,583., « 

In aAdavit Tarifyiiig oortiAoixte of ocknowlodgmeot by mixrHod 
woman, ita oSiBCt, 573. 

Of parceU from coureymiec, puroluuor wben relieved, 607. 

To mako prudent in^niriea, purohaaer when not liable fir, 877. 

Of atipnlatioua, if deliborate, binda the partioe, 1048. ^ ^ 

To make inqtiiiy for title deeds, ita ^eot, 578, Ch. XV. a 5^ 
644, 808, 877. 

To make prudent iw^nirica, purchaser when liable for, 808 el 
M4/., 877. 

OPENING BIDDINGS. 

Allowed in Bankruptcy, 81. 

Former pnc^co reapceUng, on aalca in Chancery, 81, 1301 
el 1M7. 

Now abolialied by recent .atatnte, 1805. 

Not nanal, after coitiAoiite became abeolote, 1805. 

OPERATIVE PART. * 

Of deed, how affected by recitala, 58% 533. 

May reetriot generality of recitals, ib. 

Now used bnly in proeeni teaw, 628. 

OPINION. 

Puffing atatemeiite amotmtuig to mere exprea^on of, wUetlter 
allowably 100,101. 

Of counsel as to title, ita effeet, 153. 

pnr^iaaer'a%oUcltor Justified in obtedning, 
306. 

Of eonneelp whether within the mle ae to privileged eommnni* 

eationi^ 883. 

doee not mve ooeU, 1183. 

Of oonveyanoere, not oooelneif| against title, 976, and mc 1103. 

dud ew Caai^ Cooxani* 
you n. 
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INDEX. 


Fu4iaineiitai7i u to contnete flooded on wiUidrAwikl of> 190| 
%b,,n. 

OPPRESSIVE. 

Snle hj moTiga^ mnj yat bo Tnlid, 71'» 

OPTION. See Pns^MPnov. 

Of purobnoe, oo to doolnriog. fiOfi et aag. 

At fixed prioo, fidnoiaxy Tondore may sot give* 7fi» 
dooe not onbjoct lOMo to agroocnoat etompi 837| o. 
abottld not bo given by tnutoe fbv mIoi 70. 
mnet be exeroieed witbin prMeribed period^ 400. 
Aud it atrieUy oonetruod, S0B| 820. 

Of ealoi or purdkaeo, doolored, ite effoei on relAttre righto of 
donee's ropreecatfttlvee» 207 et eeg. 

Of pur^LMe by ]eMOfl» dooUred, ita efieot on relniiTe rights of 
donee’s repreeenUUvee, 857. 

ORDER. 

To pay purebAse-money to third person, irhen irrevoonble, 186. 
In LtinM^, hcfw proved, 318. 

Of the GoQxia of Chenoeiy and Bsnkraptoy, and in Luxuicy, has 
the effftct of Judgment, 466,467. 

Of the Probate, Divorce, Admiralty sad Coun^ Courts, whether 
. It hoe the effect of jodgmant, 467. 

Under the Tmstae Act, its efftet, 088. 

Of refbrenoe of UUe, 1007 H eeq* 

Whether it con mpply wont of written oontraot, 217. 

Of the Court, not an izistnunent in writing within apportion¬ 
ment Aot, 813, IV 

ORIGINALS. 

Loss oC when supplied by secondary evidence 142. 

Condition against prodnoUon of, its effbet, 145. 

ORNAMENTAL TIMBER See Tihbio. 

OUSTER. 

. Of eetiui que truet, is not within 3 ft 4 Will. TV. o. 27, s. 25, 
381. 

ouTGomoa 

What ore^ 122. 

OUTLAWRY. 

Forfeitnre on, not abolished, 13. . 

OUTSTANDING INTERESTS. 

How to be got in, and eepts of, 156, 501,722.* 

condition os to expense, 156. 
whether by separate deeds, 501. 

Provisions in Lends Clauses Consolidation Ac^ respeotlng 816, 
817. 

When not a defect of tiUs, 281. 

« When a ground for oertffioeteagalnii title, 1108. 
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OWNEB. S^e BtAxvrotr Owns. 

liaftn&g of tens in L* 0. O. Aot, 58* 

PufdiMor, Alter oootimct, b eqnifpiUe, S46« 

Uifedor diinbUit/i oompnieor^ pnrnhiw ih>iD, not a oonrmiooi 

868 . 

Whether pwehMer noting ecoepte title» 436 e< mq. 

Of eetete eold bj Court or hie troiteee, coTODAntOi 545. 
BenehoUl derlsee And enecntor eeUiog Ae> impUof no broach of 
troH, 60& 

Of lADde» putr Ia poaMMion aelllng to BeilwAjr Compenji when 
deemed enoh^ 666. 

Adjolulngi right of, to preemption, under Ltnde ClAOooa Ooa* 
eoUdotioA Ant, 763. 

PAIATXNATS OOXTBT8. • 

Ae to regiatntlOQ of Jiulgmente in, 460, 46X 
Such jadgmeota Are now within 8 Tict o. 11, and d 6s 4 Yict. 
0. 68, 486. 

Mej roAke ordere under the Tmetee Aot, 563. 

Ordere wheUior evidence under 4Gth feet, 686, a* 
PARAMOUNT TITLE. 

PorohoAor Aaeerting, need not give up poeeeaeioa, 436. 

Evietioa under, when within ibo umiei ooTooAnU for title, 764* 
And $ 4i Aocoukt. • 

PARCENER. 

Maj oompol production 5f tiUe deede, 400. 

PARCELS. 

yubxKatrj vendom may eeU In, 67. 

Conditions ae to identic of, 153. 

Preeutnptione of Identity of, 333. 

How to bo dcamibed in oonreyaue^ 530 ei mq. 

Improperly inciaded in, or omitted from, convoyoner, Inw re- 
epectiugj 744, 807. 

PARDON. • 

Of treason, firiony, 6to., Its effeot, 13. 

PARENT. 

And ohlld, oontneta between, 20^ 758, 753. 

PtmhAje in onme of, not ao odvAneement, 633. 

FARtSR. 

Inbahitanti ot, oannot purchase so 81. 

PAROL. Em YcAbau 
PARSON. ^ 

And ohurehWArdens, by custom a corporation to purchase 
land, 81 . 

PART. 

** Any,** trust to Sill, eateads to entirety, 07. 

MatariAl, of property, wanting or no title shown to, delboi Is 
iktal, 186,1068,107^ 1076. * 
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rART—( mO • 

TTnipeoifM, of ostoH notloe of ehaiige ai atfoetbg* 665. 

Of ostAte, Teodor wbeo impelled to oonre/, 1065 9t 
PART-OWNER. 

Mny eufoive producUou of deedi, 409. 

PABT-PERFORMANCE. 

Of uneeeled oontnct hy pablie oompo&y, 230. 

Eqaitable doeiritie ot, not roeogideed at Iav, 62. 

Tu CM of building eoDtractOi iti eflbct m to ipedflo performaoeei 
901. 

Wbut acts of, are, or are not, sufficient In Equity, 1023, el eeq. 

mutt be solely referable to tbe }tarol agroemeu t, 
1032. 

lUquiwte, to sot up subeoqueut parol \*ariAtloD, lOlA 
PARTICUJ^RS. 

Of mlr, geucnO matten relating tItoretOi Ch. IV. s. 1. 

ivcparatioii oud oontetits of, Ob. IV. s. 2. 
what they sbonld state, 114. 
on sale by €k>nTt, 1107. 

Of claim, may be required at Law, 97A 
FABTIES. 

To couvoyauce, requisition as to, an objection to title, 100,101. 

wbo must be, Ck. Xll. a 2,1219. 
arrangement and deeoription of, 517. 

To ooutract, as between, it is in Equity a ootiToyanoo, 210. 

sliould both be named, 217, 21A 
To anit for s]Meifio performanoe, Ch* XVIII. e. 4. 

To salt cannot, wiUiout leave, lad at «de in, 1165. 

To iuterpleoder suit, 179. 

PARTITION. 

Deed, party claiming nuder, con enforce lit production, 400. 
Wiietlicr power of sile and exebange authorizea, 7B. 

As to costs of canyiiig out sgreemout for on death of oo^wner, 
260. 

Ry Commufliouers under Inolocure Act, 286, n. 

PARTlltOK ACT, 166P. 

Oexiaral provisions of, Cb. XX. a 3. 

Bale when ordered under, 1186 e< ieq» 

Mode of procedure under, 1166. 

Applies only where there is a partition sail, 1187. 

Costa nntlcr, 1189. 

PARTNER. 

S^vent or surriTing, sslliug on bankruptcy or death of co¬ 
partner, 85. 

Purohaaiog from oo-partner| Is ^titled io what abstract, 260, 
266. 

' Belling to co-partner, wheoSUmp duty payable, '527 
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PAHTNK El— 

As to Iwxiht ptircbii«cd or held iu paria«rftLip> 023 H f&i, 
AdvBnta^ Monred by o&o, tnyartm to the others, 027. 

Must oouform to ngreement, in ^hich property U bought for 
purpceee of epeeulAiioai ik 

Whore the portoersblp Undo is merely anoUlery to Uie'liuul^ 
whether the Inod is peteou&l esUtOi 026. 

Lend'of surviTiugi'Wheu reconverted into ronltj, ih. 

PAKTNERSHIP. 

In n loinov when not eufflciently proved, 920, end ««t 090, u. 
UoutfMt for, not euforceehle in ^nity, 002, 1048. 

except in whet cnees, 1048. 

PARTV, on PRIVY. 

Edeot of the vrords, 760. 

PASTURAGE. 

Bight of sole, whether a proJU d i>rcndrt within the ProseiipUoa 
Act, 373. 

PATENT. 

Defects, whnt urr, vendor need not point them out, DA 

hut must not try 
to couooiU, 

Aiuhiguity, evidenoe of intention cannot ex|ilain, S2G, 064. 

PAYMENT. ' • • 

Terms of, sgeiit of undisclosed |iriucipal may very, 160. 

Of di*poalt. DnrvsiT. 

Of churges, when presumed, 323. 

Of pundjoso-iuouey, when preeunied, 324. 

not a snlhciontact of port perfonuanco, 1026. 
into Court, when ordered, 1060 el 007. 
recital of, its effect, .’>93. 

Of rout, wiailn the 3 & 4 WiU. IV. e. 97, 386. 

Of mortgage tleht within, 385. 

Of money, what decrees and orders for, liavo tho effect of Judg¬ 
ments, 406,467. 

Of ))nrchase-money on completion, Ch. Xlll. a 6. 

To agent, when authorised, G58. 

Out of Court, of money feud hy Railway Oompouiee, 662 W se;., 

711. 

costs uf, 711. 

of moneys, snhjeei to a remote poeelhility of 
claim, 340, 346. 

To bo&kntpt, when protected, 846 sf eeq, 

PEDIGREE. 

Matters of, shonld he ahstracked In diief, 998. 

Presumption in matters of, 336 et seg. 

Evidence of tziatten of, 846 eS ssg. 

Beoitali^ whan evidenoo of, 84% 860. 
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PENALTY.. 

Oonditioa for pAjrmoni ctf distinguiabod from eondiUon fur 
tofaitore of 10S» . 

On cntr^ bj Railway Gompaniai, before payment or depoiit» 445. 
SUtatoryi wbat ia rabjeoi to, ie nnlawfuli 1045. 

IiAertion of, ia agreemeotjyet epocifio perfbnnenoe decreed, 1061 • 
On stamping agreement 638. 

deed, after ezecutitm, 605. 

PENCIL. 

Signatoie Is binding, 63A 

PENDENTE UTE. 

PrbteoUon ct proper^ in Equity, 760. 

Legal eetate may be got in from uuaaUefied iooombntncor, 668. 

but not firom mtiefled incumbranoer, 

$omlUp 66D. 

Abitraotion of eulijeot*inatter of eul^ rulxef for, 1117. 
Settlemeata, 008 ti seg. 

PERCH. 

Statutory lengiU of, 644. 

Statemoni of perehea and roodii, iU effect on the expreeeiona 
^ more or lem,** &c., 056. 

PERFECT. 

Abetraot is, when, 180, 161,168, 861. 

PERFORMANCE. 

Of oorenante, condition as to evidence o( on aulu of lease, 160. 

to ictUe, what la, 041 ef mq. 

Of plidntiff’a engagemente, when nceceaary boforo action, 

Cb. XYIL a. 8. 

vltcu should be alleged in the pleadauga, 1014. 
PERIODICAL PAYMENTS. 

Arrears of, how long recoverable, 308. 

PEBJDBY. 

Defendant by answer denying parol agreement, wbetUor indict 
ablo for, 103^ n. 

PERMITTED OB SUFFERED. 

Effect of the words, 785. 

PKRPErUlTY. 

Covenant creating, whether enforceable, 767, and 1040. 

PERSONAL ESTATE. See Danaascr, If usd Fomd. 

Land bought by co^adveniurers is, 9^. 

Whether so, where psrtncnhip trade is mmly aneUlory to the 
land, 986. 

Unpaid pure] irnae* money ia, on death of vendor before oompletion, 
£55. 

Couveialon into^ what amonute to, 856 el mq. 

Compulsory puroheae by apubUe oompaay, whether a cOnYeraion 
. into, 856, £69. 
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PEBiraAL. 

Of ikbvtaefci M Ip mode ot, SOQ. . 

on b«b^ of pqrohiier or mortgoj^oo, dlotangulilied, 
307. • 

porchiwr*! aollfllCor, objootlog to dol*/ la dellrer/, 
rboold abiUia from, 305. 

Of droft oonTtyuio^ raggottioai m to modo of, 564. 

Of oonTOToaco, Teodor pajt for, 707. 

PETITION. 

Uader CUoMi CotudUdetion Aot, eboald be eerred oa 

Trbom, 668,716, 719. 
geoend i>ioeUoe reepeotliig, 
667iteeg. 

Under tUe Settled Satetee Act, mode of prooeeiliog ou, 1176, 
1177. 

For windiDg*up a pnblio compeap, le not a lit peodeti^ 4p7,863. 
PKW. 

Blglit to, how ahown, 39X 
iu cbttcel, ib, 

FHOTOQRAFH. 

Of inaori^vtion, wbetbor oridonco, 349, n. 

PLACE. 

For production of deede, 407, 408. 

PLAINT. 

For epeoiflo performonoe in Conntj Court, 101X 
Qcnoral praoUoe reepeeting, 1015 et $cq. 

PLAINTIFF. 

In Equity, oannot vary contmct bj parol etidence, ill, 1036. 
generally CPU doeta iaZo, 1106. 

PLAN. 

Befcrencc to, in partionlan, ito eSbct, 110,130,131. 

io eonreyaueu, 69A 531,960, 966. 

oara reqnialto in nain^ 530, and aaa 065. 
Condition roeervlng itght iu modify, 175. 

Whether to be copied upon abetraet, 303. 

Traoings o( alionld generally aooompany abatract, 304* 

Not within the nle ae to priTih^ed Gonnnunicationa, 889. 

How to be interpreted, aw t* iUehonia, 96A 

PLEA 

Of bankruptcy in a Tendor’e nit for apeciftc perfhmance, 855. 
Of pnrehM for valoe withont notice, idxen and how to be rained, 
631,833. 

POLE. Sm Pewb* 

roLicnr of assubanob^ 

Idfl^ pumheear ott bo un d lo.diadoee death of aamred, 107. 
Bight to, OB Mde id rerereion being eet aaide, 757. 

tff whether porohaqir entitled to aidgnment o( gl8. 
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POKTION. 

Can be raiaed, irli6li> 614. 

Farther, a uousldemtion for iwtUemeut, 600. 

Of ottaU, porcbaaer of, luaj compel prodocUon of iltie Uocd^, 
410. 

% 

P0S8E3S1O FEATltlS. 

Doctrine of, deatroyed,* 387. 

POSSESSION. 

Condition reapeeiiD^ ISO. 

Not neoeaaarilj peraoiial ocoupation, i6. 

Agreement to giro op, for a money oonaldeiaiion, moat be iu 
writing, 600. 

Vendor Iu, after time fixed for completion, may get In crop#, &i%, 
S47. 

Vendor retaining, when liable to oeenisation rout, ^39# 6>1. 
Pnrebaaer in, before payment of i^nrchaae •money, real mined 

fh>m waate, 261. 

jWtad /ncitj a teuant at wilt, 364. 
when linblo for use and oocnpation, if no title, 
233, 038. 

'V^hen title may be proved by evidence of, 207. 

Title acquired by, under Statute of Liniitatiooe, 376 et #<9. 

. • Wiuii ia, under the Statute of Limitatioiie, 370 ef 
Doee not operate aa a ataiutory traoafer, 402. 
liighta tafer ee of aeveral adverse poaeeiaors, 401. 

Kvidrntly at once required, time ia ewenUal, 420. 

Uudertahing to deliver, not binding in Equity, 421. 

Neglect to require, when a w^ver of time fixed for coniplcUou, 
423. 

When a wairer of title, 430 ct se^., 1077,1212. 

Thken after delivery of abstract a )yrimd /«cw waiver of objeo 
tiona to title, 433. 

So if taken forcibly, Uf. , 

But not if taken under the contract, 434. 

or with ventloriv leave, 431, 
436, 437. 

Betcutlon of, may be an acceptance of titl^ 433, 437. 

What amounta to, 435. 

Puichaaer in, hia righta and Uabilitles, CI1. X. a. 3. 

when occupying tenant, 436. 
pays Interest pending completion, when, 627 
liable to vendors lien, 730. 
ejectment of, a defence in Squl^, 1087,1068. 
when requimd to vaonte or pay purchaae-money, 
lOOOaf seg. 

Purcfaaicr having taken, cannot, by giving up, eeoape UaUlity 

to intemt, 630. ^ 
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i^88£BS10K^<»)4l»MK«rO- 

PnroliAter^ when e&tlded to, where priee pejEhleb; iutiinlmeiiiKi 

633. . 

Vvador ioi hj altering property>*afoidi eoiittaet,'441. 

when liable to occupation reut» 633. ^ 

moet account for receipte, and deterioratloue, 646. 
retaiuing, alter oouvejancci not liable for iiao and 
ocenpation, 816. 

B/ Baiiway Gompanlai before completion, Cli. X. a 6. 

Becuecly agaiuei landowner refdalug to glre, 446. 

Party in, bis prim4 ftACic right to purebaee^monoy paid into 

Court, 666—cea 

A atatutory bar aa againet a charitable troet, 368, 830. 

Of eetat^ or deede, aaalg&cea omliUDg to take, yet not poaU 
• poned, 840. 

notice of heldor’e equitiea, 866, 006. 

Of title deede, how far material aa respecta prioritiea, 844 et ae*/* 
Uiren or lAkon, a part performance, 1083. 
lUteution of, whether a pari performaucc, 1034 e< art/., 1030. 
Wrongfully obtained la unarailln^ 1086. 

CoUntend paiol agreeuiont for, roid, 1(41. 

Bffect of, on coeta, 1133. 

Purchaaer from Court, not allowed to take, without accepting 
title, 1818. • 

Purcliaaer tnkJug, without leave, accepU title, 1218, and «e< 434. 

fn>ni what time entitlbd to, 1816. 

CoaU of application for leave to take, and to pay money, 1206. 
Writ of aaeiatance, to obtain, 1183. 

POSSIBILITY. 

May be eold, 243. 

Mer^ evidence to negative, cannot bo rec^uirod, 380. 

POST. 

X^arty aeudiug letter by, ia not icapoueililo for delay, 819. 

OtflM* mode by, biudij|g, if at once accepted, 830. 

POVKRTY. 

Whether an eacuae for 40, 730. 

Of vendor, effect of, 740 el aeq, 

POWEfi. 

Collateral, infant may convey under, 3. 

Married woman may oonvry or contract under, 0,10,000. 

Of tale, eaertdaa <kf, Ch. XL aL 1, 8, % 4,1138 €t Mq. 
donee of, dlaqualifted from purehaalug, 35. 
exttneUou of, 56. 
troeteee aelllng under power, 6h 
ualhnlted* whether vaiid^ 62, 1138 ri 009. 

condiUooal, 64. 

•trietly cooatrued, 60S. 
authorinea a mortgage^ 77. 
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POWEB—(coRbKtMcQ. 

Of Mle, hj AQctioii, does Dot 4uUiotu« privaU Mia, dO. 

title Dfider, lifts et M9. 

Duar liord GimavMli'e Act, ftft, 78 p 
wUetber axenteble hj mb-mortgagM, 66. 
whetker tnieta^ nthorlaed to mortgage, cm gite, 70. 
to A«, doii DotgDUmiia Mle to B., 66. 
niidar epadal eondiUone, its effMt, 17A 
referance to, doM not eztaad to aooompanyiiig pover 
to ffirt reo^pta, 600. 
tmetaea not compelled to ezereioe, 1003. 

Of sale and excbaoge, when asj be accelented, 6ft. 

anthoriiea enfranchieemcnt, 78. 

« hether it aatkoriaca paititioD, tft. 

To oowMit to sale, how afFeoted hy alienation of Ufo MtaU, 74 
4i $cq. 

To pnrobaee, excteiee o( Oh. 11. n A 
Of anctioocera and agents, Cb» Y. m. 8 and 3. 

Of rrador to manage ee t a t a, nniU coioplotloo, 847. 

InetTument creating, abonld be abelraoied, 897. 

How to bo recited, 081. 

Exereiao of, defeate judgment under old, but not nndor now 
law, 469 4i 487. 

^ < Sarrlrea to trusteea or tbeir repreeantative^ when, 608,0/ 
DefectiTe execution cif rdief agiunst, 640 et eeg., 1000. 

when npfdied b/ 88 & 83 Viot. c.ft6,840. 
Of reToeation, eeUlement reeer r ing, if tendnlent, 003. 

ahould be exprcMlj r efer red, when, 903. 
Cmtraei ui^der, enforced agoinat remainderman, 846, 096. 

whether ao, on the groond of expendiinra, if 
b7 parol, 1031. 

To make nbatitntod eetUemeot, vendor not oompellod (o exer¬ 
cise, 1001. 

AttdmVxmn, 

Effect of, ott general ri^t to seU, or bttf, 18,80. 

PRAYEB. 

For general relief, what relief obtainable under, 101A 
PBAYEB BOOK. 

Entries in, may be eridenee of pedigree, 340^ 340. 
PBBCSBBKT. tioc Cosnmos. 

BRE-SUPTION. 

ClsnM o( In lease, wh^er notica of the lease Is notice of, 96. 
Should be pforidsd sgiine^ in oontraet for awignment, 807. 
VbM a uu e yt an o e of Hgfat ol^ ineuffldent, 806. ^ 

Bight oti bow* not aeceptod, 809^ m lOOO. ! 

at dxed prices Uuctaiy reudon msy not gli^ 79t* 
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PBE-EHPriON«-<eon<mu«2). 

Eight of, ttrietlj CQ]i8tni«dv SO^ 4S0. 

when may b« exeraaod, S06,490. ^ 

what a aattoUBt ezaroiSa 909^816. 
bow doabt^ad, 909.* • 

ahonld bo noil^ in parbeolars, 117. 
nay be raaoinrtd tO mortgagee at time of loan, 944. 
Orer enpei^aooa lands, under Lands Qanses Consolidation 
Act| 761 et S07. 

Cases in which it does, and does not, arise, 761, 769. 
PRELIMIKABY TNQUIRieiS. 

Sale by Coort oan be mads before, 1191. 

PEEUIUM. 

For leas^ Inihnt leseor obtaining by fraud, deeraed to repay, 4. 
Tnfant leeaec, baring occupied propeTiy, cannot recover^ 96,97. 
On policy, whether purchaser of revemiou entitled to return of, 
on sale being eet aside, 767, 768. 

PEBJTDIOE. 

Eepties retumod without, do not nffoct rendor's right to rescind 
contract, Kemble, IGI. 

Approval of tbe draft conveyance without, its effoot, 439, and 
M601. 

Act dons to paidy's own, not a part perfomanoo, 1034. • • 

PUEPARATION. 

Of conveyanoe, when a waiver of title, 439. 

general matters relating to, Cb. XII. 
ooets of, whetber purchaser can recover in an 
action for damages, 949. 

Of abstract, on sales by tl&e Court, 1197. 
riUiSCRIPTION. 

Title under, 366 $t eeg. 

General uature of title under the 9 A 3 Will. IT. c. 71, 360. 
la cases of olaime ofdight, 357. 

whether right lost by eulargcmeut 
or alteimtlon, 368. 
need not be as of right, S67« 
to what extent the right con be 
daimed, 369 H $$q^ 

In cases of olaims of way, public or private, 361*-^d63. 

how the ri^i may be lost, 363. 

In cases of daiini of waterooune, 364 U 007. 

no right to flowing water, 
364, except in a definite 
diannel, ^6. 

distlnotiou between natural 
and artificial, 366. 
waters of a canal, 367i ^ 
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PREsciurnoN— 

lu caw oi clnima of l/Uer^ gii|)]X>rtp 368 et 

how Ui« litflit may be ae- 
qTiixadf 368. 

vheu right of actiou ac» 
crneo, 360. 

where right of working 
niintralc reecrrodj 
870, 371. 

lu caeea of claiine of HgfaU of comaon and profits d pnndrVf 

371. 

right of flshbtg, 378. 

to dig coalsi &o.» ih, 
to sole pastange, 373. 

Period fer which poaietelon must be proredi 373 et $eq, 
luterruption of Utle nnder, what ia» 376,370. 

Loot grant need not now be preetimed, 386, u, 366. 

PRESENTATION. 

Parcbaecr, claiming present right oC lauat accept tltloi 260. 
Right of, when barred by statute, 393. 

InjiuioiioD agalnet, ymidrnU life, 1004. 

I^ 1 rubaae of neat, m*ben almonlacal, 242, 243. 

PRESENTMENT. 

Of copyhold aasurance, dlepeneed with, 091. 

PRESERVATION. 

Of pr«>perty (pending litigation, 760. 

PRESUMPTION. EvidrkA. 

A>9 to ownership of stripe of waste, 166, n. 

of cncrtMchmente, 165, and rb., n. 

Of inatmmetit having l>eoii duly stamped, 236. 

Of merger of eaUs6^ terms, 871. 

Of title to tve eimpio, from iiuintermptcd poaBesslou, 207. 
Deficiencies lu proof of dipcnmcute, ol* of Uielr ottciidaut for- 
malitirs, how far supplied by, 322 ei wq, 

Oeueral mle of, between veudor and pnrchnaor, 887. 
Dcftcieneics in proof of fheta, not docutnentaiy, how ihr anp- 
plied by, 333 tt stq. 

In matters of pedigree, 336 d $tq. 

As to marriage, 338. 

As to validity of iiiarriage, 339. 

As to death, 340. 

As to time of death, 342, and see 34^ 

As to sarvirorsLip, 344. 

Aa to &ilttre of issne, 344 d mq. 

Under Lancia Olaasee Ocnaolldatiou Act, of psH^ in poeeceeion 
being owner, 666,667. 

Aa to sUmpe being eo6lelent,M6, 7<NL 
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PBE 80 HPnOK-^(cM<Miv«f> 

Aa to A ten&nejr in oommoa from an OQna] oo&trlbuUoo of ilio 
pofolMO^roonoy, 924. ^ 

Of odruicofmoat, how rebtttted^ 935 M mj. 

FBETENDED TITLE. 

BaU of iUi^, 839. 

Wh&t it A| 840| whnt i« not| 

PBIOE. Sh CoHftlDlHATlOV. 

Ob. II. t. 3* 

Truateei fut a*]e nuij Mcert*iP| hy rfJoAUon^ 79« 

L]mitO(l> ligent ozOMdiogi doM not bind prinv*tpol» 193. 

Bond of reforouoe to aottle, mny nmoont to Agreement) STtft. 
Unoertalnty reepooUDg, ie ftitnl to oontnot, 890. 

Of Inml teken liy Boilwnj Company, how ootUed, 94!>, 625. 
Ezeeonire, when not o ground for relief In Equity, 80& 

PEIKGIPAL. Sm Aob9T. 

PBIOltlTY. 8u Cl). XV. Lkoal RorATKS. 

None ia gained by noUee to tm^eea, on imruhaac of oqnitoblo 
oetote in land, 90, 431, 850. 

On fund in Court, by atop ordff, 09. 

Of purdiaaere from aaeoetuTe Yolonioi^ gmntoee, inkr er, 009. 
Of Judgment oreditora, ae, 481, 834. 

Of regiitered OTer Tiore( 4 )etered iostronientA, 694, n. 

Qieea equity, meaning of the mnzin), 832. 

On wijtt the rnle aa to, depends, 844. 

Under Regietmtion Aets^ Oh. XV. «. A 
Of registered deeds, iNfer ss, 680, 834. 

Legal estate givee, where equitiee aro equal, 823. 

PRISON. 

Contmct executed in, held valid, 103 L 
PRIVATE. 

Contmct, aa to sale, hy fiduciary Tendora, 65 tt aeg. 

prepamtidb of agreement, on salo by, 905. 
RcstricUous on agent’s written authority, 183. 

PRIVILEOED COMMUNI0AT1OK8. 

Protected, ddC^ 881 et se/. 

Wluit ore within Uie rule, 861. 

What ore not within the rule, ib. 

To whom the rule extends, 889. 

PRIVITY. 

Of eetate, ae respects coeeunniA 765, 778,770. 

PRIVY. 

Eifoet of expreerioB, lu oovenants for title, 786. 

PROBATE. Sm Eucvtou. 

Reeelved as, bnt not properly oridonec of title to freeholds or 
eopyluddi, 390. 
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In mn\Amrk form if condttflre m to vnlidi^ of will, 320. 

Should be Men to luve ifsoed from propM Courtp wbea» dil. 
Court, orders of, whether {hoy operuto m jodgmenta, 467. 

PROBATE DtTTY. * 

Fisynble in reepedt of impnid purcliAM monej, on death of 
vendor before oompletioo, €07. 

mocEEDiNoa 

At Iaw end in Eqnltj^ benlcTupt^, bow proved, 616. 

Stay of, when mej be obtained, 1133,1134. 

mocii AM ATlONa 

Of fine, went of ovidenoe of, aopplied bj atatut^ 316. 

mODTJOnOK. 8o$ Ch. IX. and Covuvaiit ron PeoDUorioir. 

Of deeds ; purehaMr^a right to, 141, 407. * 
at what place, 407. 

“ equitable right to, 143. 
eoDdiUon agaioet, it« effect, 140. 
coTMumt for, runs with land, 77fti 

want of, no longer a defoet of title, 
when, 282. 

purdiaaer'e right to, 004 H 9eq^ 674 

... ** ** 3 ' 

proper frame of, 500. 

hy unpaid mor^agee, not compelled, 411. 

nnlM he claim under mortgager, who muii 
himaelf have produced them, 412. 
or unleaf he conient to tale hy Court, 413,1222. 
hy purchaaing eolicitor enforced, 46. 
may be compelled, hy whom, 400 it eeg. 
whether tiadar covenant for farther aaforanoe, 410, 
n., 787. 

moy be enforced hy atatute, 414« 
not by bond Jide jnachooev witbodl notioo, 832, 634, 
830. 

proviaiona respecting, in land T^anafrr Actj^ 1875, 
• 1166,1166. 

Of Court Rolls, how may be piocuitd by owner of enfrandiiaed 
cop^oftdf, 414. 

Of title. Sae AsaraAcv Md Titlb. 

ecndltlon against, Hi affect, 16& 

Of leasor’a titl^ ccndiUm agalnat, 14i4^67* 

now unneeeiMry, 167. 

Of laaM at sale, expediaat, 168. 

Of agrasma^ for purposa of stampfog, enforced, 238,967. 

Of all documents of title in Tesador^i poMMon may ba required, 
296. ^ 

Of docQnmiti,adnegaUTe,.evttaoes^322. . 
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PBODtJ CTI 

Of o^DioDfi 883. 

Of tloonme&te uadar 14 ft 18 Vioi» e. 09, 967. 

Of oridnuM of tltU, bill for, fft 

PBOFES8IONAL. 8t$ PRmLfeoiD OosanmcATiova * 
Adrice» want of, o& aolo bj dieat^ to oolidtor, 4(^ 41. 

will not of itself make a sale for andorvaluo 
l&il)eaobabIe, 748. 

Usa^, erldenoe of, to expldn agreement, 963. 

Advlsar, agreement entered into without, yet enforoed, 1039. 

deeds procured from party in abeenoe of, eet aside, 800. 
Agen^ spiworml of draft agreement by, 834, 835. 
Commanication% what are prirlleged, 881* 

PROFIT. 

Trustee, fte., purobaslog, and malcing, must aooount Ibr, 45, 47. 
Tnistee, being solicitor, may not make proftssional, 66. 
Agreement for sale at a spi^fied i^rico, plui a share of prodt on 
resale, 881 . 

A prmd9% olaim to^ 371 d s^g. 

PROMISE. 

To oocede to parol raiiatlon, whether enforoed, 1036* 

when a defence in Equity, 1030, 
1040. • • • 

To pay, when a suffldont acknowledgment undor 3 ft 4 Will IV. 
a. 87,307. 

PROMISSORY KOTE. 

Payment of depoeit'by, to auctioneer or agent, improper, 101. 
Vendor’e lion not afTeoted by taking, 734. 

Although stranger jda therein as eorety, t3. 

a 

PROMOTERS OF PUBLIC UKDERTAKINOa 
How ihr their acts bind the oomtiony, 57, 189. 

Proridons tCLbe ineeeted in agreomonts with, 800. 

oonrey to themselves, In ceTisiu cases, 081. 

Can, in certain esnea, dispenso with ooncurrence of Ineum- 
branoets, 590, 

PROPOSAL. 

Contract to sell the benefit .of a, 145, n. 

PROTECnOK. Se$ Ch. XV. 

PBOTSCTOB OF SSTTLEMEkr* 

Consent fay, 688, 6^ 

ooets of deed of, 707. 

Lord ChanoeUor, when, 070. 

PROTE87. ^ 

AgalAit deli^, its effeot, 480. 

Payment under, 784, azkd m 15., 9 . 
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PUBLIC COMPACT. Sm Hah^wat Coxpavt. 
l^irchikM b^i tmdet Act of 186S, SL 
Mijorit^ in, cannot btod^inority, nnloii to proTided, 50. 

P6wer o( eomptiltoiy purcliMa hj, when exerdmUe^ fiO. 

Bhnnd bj offer d i^qoAto, tbongb muiooerUiuedi ]^ce» to 
eUtniovy own^i 61. ** 

Agent of, how sbonld be appointed, 186. 

Bonnd by adopting acte of agent pHor to ineorporaUon, 67, otuf 
MO 186,189, 190, 843, 844* 

but not .if conlmet of promotore be vltm riret, 190. 

Buie ae to trading cotuponiee, 100. 

Oflleial eeal of, bow may be need in foreign conntrtee, 190. 
Liable for uisreprMeutailon, loO. 

May raUfy contract by ageni, 183,189. 

ProTielona to t*o iueeried in agreement witli, 600. 

Contracte by, under Cowpotilee ClaoMfl Coueolidatlon Act, 835. 
Notioo by, of Inteution to talce land uo<ler eomjmiHory power, 
bow fiir an agreement, 67, 800,810, 868,978. 

May gire eecond notice, 814,861. 

Contraot by, how to be aiguod, 836. 

before oomplete regie tration, S^l. 

Fureliaeing under oompuleoiy power, paye Ibr abitmct, 880. 

whether a converaiou into 
l>ereonaUy, 868,86?). 

Entry liy, beibre completion, Cb. X* e.. A 
Petition iot winding np, le not a 407« 

CuTennnte by lautlewner with, 647. 

Expiration of powers o( to oonetruct works, ite offcot on pro- 
Tioni ooutracl by, 1068. 

PUBLIC DOCUMKKTH. 

Topice of, made erideuce by 14 & 16 Viet n 09^ ^0. 

PUBLIC HOUSE. 

Wbat ie a, 183, 778, o. 

Free, what ie not, 123. 

Time when esMutial on ealo 419. 

Doede id London, nenally me^lgaged to browera, 414. 

Usual mode of payment for, 661, n. 

Oorenag^ against user sa a, bow oonetrnod, 773. 

PUPPING. 

Statements by reiidor, thdr dffect> Ch» tyt, a ^ 99, 119. 

wbat are, 99. 

On aalee by aneUoo, 194, 1197. 

PUITER. ^ 

Not allowable^ n nlea a right of bidding ttrptemly revrvod, 118, 
, 113,194,196. ^ * 

^ndor Sale of Buid by i^iictlbn AW^1867,11^ 194^19(L 
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PX7RCSAB£. Sn Tbustb^ Solioitok, Aoxbt, ComABTi, Tbust- 
ifovir^ Omov^ mwi PRB-RMPTioir. 

PCTROHASB*MONEY. 3i4 OoaaiD^BATtov, Pups. 

WbBB no(rrtiM9f from or faj iniont, 26. 

Or loAAtio, t7. 

Paid wiiSa, reoorttM^ hf Imabaada 28. 

Pomi «(gning roeeipt tor, llaLle m triiitoe^ 86. 

Kepi unprodoctlve by mortgagee after lole, 66. 

bp pwoliwor^ after time fiaod for oonpletion, 
628. 

Fbpmeot of, to agent, Ac./ f80, 65€« 656. 

vhen aothorieedf 656, 059. 
when not a bar to aotton fbr frud, 102. 

ProTifllona roipecUDg, on eale to railvaj ootupantee, Ac., 210, 
til, 635. 

Vendoi^e reoeipt for, may amount to agreement, 80R. 

Ae to fixing by v^ilnaUon, ttl, tSA 
Pnrobaaer bound in Equity to pay, 816. 

After poynieui of, vbetber purobaaor ie bound by noUoo of In* 
, oombraueo before oonTeyance, 847, 861, and $m 684, 685. 
Jndgmeat againet vendor after oontraet, a Ueii on, 851, 47A 
And eatate, vendor may keep, when, 25A 

Relatlvo rlgUte of ▼endorse real and pereoiial ropreeentatlvoe to, 
if be die before completion, 855 ef mg. * * 

Beal repreeentativoe of ptirdiaeer, wben entitled to didm out of 
peraonal eetate, on bU deaUi before payment, 8C1 el ecg. 
TnabiHty (o give ditchargS for, a defect in title, 863. 

Tendor’e eult for, ie vrithin 6 A 4 Will. IV. a 87, e. 40, 3dA 
Incloreed receipt forj nnneual poeiUon of, to be ezplaJnc«l, 415, 
Condition for payment <^,on epocifloil day, not an agroctneni for 
previooe dedootlou of titl^ 417, eed qn. 

ApologieB' tor non-payment of, an acocittaneo of title, 461. 
Apportionment ot, on pifrehaM of eeveral propertiee, 502, 526. 
Fa^ce interAited in, erhether to covenant for title, 65A 
Should not be paid before acknowledgment by married womau, 
07^, 59A* 

Diaoharge of .inoombrancea ont of, Gb. XIII. a. 8, &04, and ere 
685, 1207. 

Vendor liable to refond, if purebaBer, having takeg po Mc mion, 
ie eyfoted before completion, 591. 

Pnrohaeer, when he may not retain, after conveyance, in die- 
vharge of Incumbrancee, 592, 606, azMl««« 624, 685. 

; Pnrcbaeer^ UabUi^ to m to application of, Cb. XUL ■. S. 

How for i««teoted nnder Lord St. Leonorda* and Lord Crau* 
worth*a Acta, 595, 596* «« ^ 

la wliat came a ^guat to e^ doee not implyA power to give 
dieebarge for, 596 A mj. w 
All the truaCeea ehonU^Joln ii^reoeipt for, 607,658. 
yoL. n. 
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PUBCHA8&H0N£Y--<Am<HMMl)- 

How Mcertoinod hj vbitnitioDi 6S4 H $6q, 

Amcnint of, bow Mcertoised, iuomscdi or dlm^nlabod, 'Ob» 
Xm.a.4. • 

To whom and how to be paid, <6., ■* 6. 

Fajat^e by inatalmeotai porchiav entitled to poeaeeeioD, when, 
630 . ♦ 

Pajnust into Obnrt and re*lnreetment of, on eale to railwaj 
oompanlce, and ooete of, 06S d $eq^ 711 tt mq. 

XTapaid, ▼endorse lien for, Sdd, Cb. ZIY. a 1, 066. 

taking eeenrit/ for, wben^ It diacbargea Tondor's lien, 
733e(aag* 

jndgment la a obarge on, 479. 

Paid, purobaaer’a Uon for, 440. 

Who^er pnrdiaaer, not erioted, may elaxm, If title bad, 701. 
Faymeut of, procured by fraud, relieved agoinat, 600, 603. • 

notice of i^vcreo Hgbt beibrr, wbetber enfBcient, 
647, 631, 639. 

wbetber material, ae reepeoU porcbaeerie liability 
to acUon for uae and occupation, 966« 
not a part performance, 1026 . 

Into Court, by purcbaeor in poiaeerion, 1060 e( ee^. 

by purebaeer undor decree, 1206, 1819. 
ordered on eoiniaooa, 1927. 

Wbat ia a aufficient i^^propriation of, to aave interoft,664 tt ee$. 
Loee on Inveetmout of, wbo bean^ 655. 

P\irchaaer whether allowed to f<^w, 603. 

For eetato having no ezieteuce, whether purcbaaer can recover, 
606. 

Joint purebaaen contributing unequally to, take in oominon in 
Equity, 023. 

Vendor cannot recover at Low, if no oonveyanoe, 067. 

Exceee or iitadequaoy of, whether a defence, 1060 ct 
Application of, under Settled Eetatqe Act 0 » 1177,1176. 

and (lietribution of, on eale under decreo, 1212 ti %eq. 
May be paid in, before tiUe accepted, 1218. 

Purcbaaer, after imyxnent into .Cotcr^ not reeponaible for, 1213. 
Purdiaaer under, Ac., allowed compeneation* out of, after con¬ 
veyance, 1826 . 

Wlietber vendor can claim additional; for ozoeei in quantity, 
646, and «m 743. 

Volnnteor under a aettlcment avoided by 27 Slia. a 4, bae ffo 
elaim agminat, 869. 

Aoeount of, directed by decreo, whan, 1116. 

qitalifioatiok* 

ParliamenUiy, agreement to giv^ 1046; n* 

purebaee lb the name of a eon for a, an advance** 
• ment, 037. 
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QITALIFYINa BXPEESSIOKS. 

I& opermti79 part of oonroTttQoe, «oe of» 6S9» and 767. 

In ooToannia, their dhtit, nnd 9m 7S$. 

In etntemani of qnnati^i 993* 

QTJALITT. 

Of eeteta better then etntad, no moroMO of ptu^aeb-enonex, 
646, 647. 

Defleient, oompeoMtlon for, 654, nnd m 743. 

no remedy for, after eonreyaiioe, exoept under ooto- 
nanti 777» 

QUANTITY. 

What miedeeoription oi, enffioient to eidnde compenaation, 140, 
141, and comjwre 154, 155. 

Of lipiit, vbat may bo dal mod, 359. 

Eaceet of, whether rendor can cUlni oomponaatlon for, 644 ei teq. 

not after cooreynnoe, 748 tt $cq, 

PoficicDt, oomponaatlon for, 601 H mq, 

imrchaaer, after oonroyanco can olalm, 
only under oorenant, 777. 

when pnrclineer oompelled to take, without compen- 
nUon, 155. 

Qualifying expreedoni in itatemept of, ihoir ofioct, 668. 

QUAHRISa • » 

Btone got from, whether a mineral, 378, 373. 

QUIETUS. UuderS^aTiotp. ll,nO, 405,50A 
« QUl PKTOR E6T TEMPORE, POTIOR RST JURE.** 

IXeaniiig and ^plioaUon of maxim, 637 d 9cq, 

QUIT-RENT. 

Need not be nodoed hy Teudor of manorial Irooliold, HmbUj 118. 
Liability to^ whether it admita of compenaoUen, 1075,1078. 
How dSkoUd by 3 A 4 Will. lY. e. 87, 577, 4iU. 

When pnrohaeerof land subject thereto, ahould coroonni to jxiy, 
650. 

RACK-RENT. 

Loaaes a^ need not be r^totered, 680 i what are, A 
Miadeeoribed aa ground-rent^ 138. 

RAILWAY COMPANY. See Public OoMTAar. 

How ihr bound by the aeta of ita promoters, 57. 

Agreement to sell, or eonveyanoe to, dooa not include minee, 
nnleas 116, 806, 533. 

Agreement for sale of shARs In, not within fomih eection of 
Statute of Praoda, SOI. 

And will be ■pedfli^Ry enforoad, 986. 

Shame In, whM title to bo shown to, 208. 

Notloe by, of Intandoa to take land, ita stfhe^ 57, 809,810^ 814^ 
81A. 

Entry and po eaesdon by, befbtS o^pletioo, Ob« X a 5. 

? r ? 8 
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BAILWAT 

RoUing stock, of, csnnot be tiiketi Ia ozecQtioii, 478» 
ReceiYcr of, when appoiatod, i6. 

Landowner, on coopnleorj pnrehase b 7 « enters into what 
' ooTsnanU for title, 847 

Fays porcbfts»mofisy Into Coart, ou pnrcluM from statutory 

* owner, 668 esg. 

when possession taken bofore 
payment, 1090. 

Conrcyanco to, wliother within Local Registry Act, 681. 
Veodor*s lien for unpaid purcbaBC<mooey, on sale to, 74L 
Msndatuns against, 077« 

On puroluue by, price of laud and eompensation may bo blended, 
98a 

Abandonment by, Ita ofloot on line, 70a 
BATinCATION. 

Of pnrobose by infhnt, SO. 

Of antbority of agent by principal, 186. 

REAL PROPERTY LIMITATION ACT, 1874. . 

Goaoral provisions of, 405,406. 

RE.ALLOT&1ENT. 

Not admissiblo ou re^e of estate bought by trustor, 47. 

Of trust estate, should be aJvettiscd, 60. 

Of estate sold by Court, if biddings opennl, 1S04. 

REASONABLE. 

Aets, what arc in a covenant for farther ossurance, 767. 
RECEIPT. 

For rout, usually made oTidcnos, on sale of looseholds, of ptr« 
fonnanoo of comlitions, Ac., 169,170. 

For purobase*money, may consiituto agreement, 906. 

Whether it must be stom^iod as a receipt, 836. 

For deposit not shosrisg amotuit of purcbase*money, no agree¬ 
ment, 880. * 

Inability to give, for porebas^moD^, a defect in title, 888. 
CondiUoo providing against, used by trustees, 175. 

Last, of rent, Ac., iim.e under 3 A 4 WilL IV. e. 87, nms from, 
370, 386, 404. 

Of rent, wiitten acknowledgment of Mile et^uiraleni to, 979. 
Indent should be examined on production of deeds, 415. 

not oonolnaiTe eeidanos of p^ment, 656, 73(\ n. ^ 
For purchaae^money, all the trostees most jedn In, 607. 

Power of trostees to give, 596 st 666—658. 

Whether valid, if given to a stranger, by direction of the 
trustees, 607,657. 

OJane^ ita eflbct, 607, and Ob. XTU. a. A 
By one of serersl joint vendors fbr the entire pur^Mse^money, 
I valid at Law, 660. c 
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RECElYEB. 

Appc^ta«nt ijif iU under BSt4 Will* IV* c. S7| 378. 

Of imUwftj eptu|»ti7» whw appointed, 473, 743» 

Not to be piAde m pvtj to coit fdr epocific perfbrmaneei 1000. 
Wlien ai^ointed in anit, 1033. 

When nihnj oompuj hea onUred into poeeeauon, before 
pnjment, 

Not nllotred to bid, on ante by Coori, 1195. 

BECITAL. 

Condition thnt reoiUJa ahnll be eridenee, effect of, 147, 510,520. 
Mwle eeidenoe bj the V. A P. Act, 1874,148, 337. 

JiietriiDieut eppeftring by, to bo of etupidoue eharecter, wuet be 
prudooed, 153. 

Of Agreensent, may Amount to a contract, 310. 

In firet abatraeted doenmont choold be eot mtt folly, 306. 
llocameutfl materiid to title alioold not be abatracW by wuy of, 
300. 

Of deed, how fkr erldenoe, 313, and $d$ 143, a. 

Of leaiie for o year, 314 

In renewed eocleai&Btioal leaae, eridenoc, 314,331, n. 

IIoW fkr evidence of pedigree, 347, 350. 

In piivata Act of ParliameDt, how far evidenoe, d51« 

Of "paymeni of debte, iU effect, 603# 

Couvoyance, alioQld contain whal, Ch. XII. ■. 3. * • ^ 

To be tiwid with what object, and when deesrable, 516, 510. 

Ae to the frame and arrangement of, 519, 530. 

In a reteoee of elaima, 619. 

Of powere, 531. 

Matter of convenience, not of uecemity, 631. 

Of written agreement, when donrable, 534. 

Qenerality may be reetricted by openfrire part of deed, 023. 
Mi^ raiae an implied covenant, 063. • 

Effect o( on oimtive part of deed, 038,033, and jw 744. 

Of vendoria tiUe, whether porchaacr eeU>p2>ed by, 033, 534, 781, 
310. 

Of payment, a release at Law, 033. 

Doubtful, doee not operate by way of celoppel, 610. 

Of objectione, in deed of confirmation, 534. 

Of eale and delivery chattels, effset of, os reapecte stamp duty, 
585. 

General, as to mortgages,.notice, 660. 

of limitatioiia or trusts, notice, 865. 

Ambiguous, ie not notice, 876. 

Erroneous, whether noUer, 664, 876. <, 

llECONVEVANCE, 

Decreed on what terms, sgainst purchasing trustee, 45. , 

And mortgage, not to be euppreesed from title, SOO. 

Of l^al or mortgeged WaUf when preeumed, 333. 
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^CON V£TANG£—. 

Wlien doereed, for fhuidi mtttAko, or imuIoqoAcyi Cb. XIV. 

1. % 798 ieq. 

Oa whAt t«iint» 768,809, 803. 

RECORD. See Conn. 

lufltnuDenU opos, tooy bo rorifiod by iecondaiy evIdoAoo, 148. 

fmroJiaacr whether entitled to copies, or 
eorenantj for prodoetion of, 664,677. 
vendor must produce office copies or extract 
(teta, 4(18. 

Metton of^ not prasuaed, jm6fs, 837. 

HVom Hendds* College^ evidenoe, 348. 

RECOVERY DEED. 

Wlietlier a cufBdeut root of UUo, 897. 

Eeureh to be made for, 400. 

Defects in, idded by statute, 861 • 

RECOVERY AND FINE 
l^roof of, 31A 

}Iow aflected by foand, 756. 

Defects in, bow remedied, 861. 

BBCrnPlCATION. 

Of couveyouoe, on ibo ground of mii^Uke, 744, 746,760, 807. 
fnarriage eottloucnt, when granted or rofused, 760, aud 
iA, iL 

Of irrsToeablo voluntary seUlcmsait, DOX 
RECTOR. 

Pnrehase of glebe by, invalid, 34 
His right to ohanfcl, 803. 

RECTORY. 

How now affected by judgments, 463,463, aad $» 47A 

REDEUTTION. Set Eeairr or KintiCFTiojr, Liia>^AX. 

Right otj a fatal defoot of titls^ 117. 

Where several mortgages on difTeient properties have been 
ooueoUdate^ by one mortgagee, who eniitied to rsdeom, 916. 
Of land-tax, when must be shown on abetnet, 863. 

* how etfoeted, 368, o. 

RE-ENTRY. 

Power otf deceptive statement rsspeoUng, 110. 

For brestfh of eonditioo, right not 843, 61A 

Incapable of bdng enforced, no objection 1106.* 

REFERENCE. 

To dooumenis incorporated with dgned agreement, what suffi* 
eieeq. 

Must be clear, 886. 

Parol svtdenoe admiadble to sxpUln.iiUpsrfeot, 886. 
tnpsrfoeti distinguished from pideiit amUgaity, ib. 

As to tsnus td agreemsnt, w^ directed In 1038. , 
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Of an^ on motion bo f oto heatingj 1005 tt seq. 

Order oC^ eubjeot-meifeer and foraeof^ 103S. 

Proceeding! 00^ 1009. ^ 

ParobAM^e goneral right to, bow wtdTCd, 1113« 

Bed^ when ordered, 111(^ 111E 
ITndtf Judicature Act, 1S73, 1101* 

PurebAoer rofiuiriog, and wairing objootiona, pay! ooeie, 1130i 
Ooeta ofj on aate by Court, 1910. 

refouhation. 

Of executed deed, in Eqitlty, 7d0. 

REFUSAL. . - 

Of oOTer, oaimot be rotmeted, 931. 

To diaoiiM or aooept title, by purobaecr retniniug )>oaeo«ilou, 
437, 439, U30. 

To oonvey wbeo not a breodi of oorenaot fur fnrUicr anutdii w, 
767. 

To execute oonveyimee, no defence to action on floouiity fiir 
pnrcbtiee money, 961. 

Of potty to convey, 689 ef 1086 ei #19., 118(^ 1191, 1210 

9i teq, 

entiUes }mrcbaMsr to reecind, and emUc, 
without uotioc, 494. * * 

under the 80th sect of the L. 0. O. Act, 
717. 

Of irarcboMT from Cpnri to complete, 1996, 1997. 

REGISTER. 

Parodiial aud goueral, extracij from, how far evidence, 310, 346. 
Foreigu, when received in evidence, 347, u. 

Coonty, to be searched, 466, 497. 

not affected by Jadgmeot AeU, 48S. 
doee not affect o^syholde or loaaohglds at raek-rcui, 
497. • 

need not be ecarched, where land rcgutcrcd under 96 
A 96 TicU 0. 63,1149. 
le notion only if eearohed, 863,871. 

REGISTRAR. 

district and general, difference bet wee u cortifi«itce of 347, n. 

In Buik^pioy, when a trustee, under the AcU 2 jA 
&SQISTRATIOK. 

Of deedi defective, yet title good, when, 981. 

•hould bo attended to, in exsmioisg abatroot^ 415. 

Of judgments, 4I6 a 444 ef eeg., 464 «r eeg., 483 ef etfg. 

Of vnlti of execution un^r 93 A 94 Flet c. 38,464,484. 

under 97 A 98 Yiot a 11% 485. 

Doee not operate retro^wetivtiy, 474.. 

ProvliiiMU ae to rere^stratiffb, 483,850i 
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l\EQ lOTR ATION— (coUiutuO). 

Wliether Jodgmoit creditor boaod to see Us ^84. 

Of CrowiwlebH 404» 

Of Atmoiilea^ 400. * 

or lit petuUns^ 488, ROO, 663,870. 

papovldooe for Tmoetiog, 406. 

Of tlie coOTey n Poe, in conuty ngUUr, 678 d mq. 

porehneer poyi for, 708. 

Ofeqoitnble obArgv, whether aeceautry, 879. 

Of eopybold inetromente nnneoeewuy, 680. 

Of IftMe at rack-rent or f6r twenty-cne yeart or under, uime- 
cenary, tb* 

Of mil way conveyaucee, A&, wLeUiei* ucoeeury, 881. 

Of ludLui assnraucea, 686. 
or willa wLeu anfflcie&t, 089, 683. 

under the V. 8 b P. Aot, 1874, 683. 

AcH as to priority noder, 894, n., Cb. XT. a. 4,803. 

Not a protection in Equity, if purchaeer have notice of a prior 
unregiatered inetranient, 883. 

Of appointment of auigneee of hankropta and ineolventi, 846. 
Acta, local, whether affected by 1 A 9 Tiot. o. 110, 488. 

Doee not affect a pnrcbaeer without notioo. In what oaaue, 871. 

Of title, Cb. XIX., and cm Land UnieraY Act, Land 
* TuANeraa Act. 

PE-INVE8TMENT. 

Of porchaae^iuoiiey, oomUiiou aa to coeU of, on oolo by tnuiece, 
to nulway eonipany, Ac., 81. 

Practico reapecting, 666 et wq. 

Coete of, 713 et $eq, 

what they indodc, 713. 

Sdcoceairet ooata of, under Landa Claoeea Coueolidation Act, 
714, u« 

RELATION. 

Of truatae, Ao., may parchaae, 41. 

Statamout by, U evidence of pedigree, 344, 345, 347, 348. 
Parchaae in name Of a, when an advancement 038, 033. 
RELEASE. 

Of ontatanding terns, condition aa Us 156. 

Of cldiDt, what redtala neceeeary in a, 519. 

Order operatiijg as a, under Tnutee Act, 584 H esq. 

By trasteee, of part of lead in ihortgagv, whether authorised, 

eiu^i3. 

Notice oi, when noUce of the consideration for, 860. 

Of restrl^ve covenant^ Its efleot, 778, 774* 

Of claim, a condderaUen tot a eettlcmeot, 800.’ 
or asQUity, a donaideratioa for setUeiaent, 808. 

Of power of revocation, whether estUemimt thereby lendertd 
« valid,903. r * 
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BELKASE-^cofUif . 

A dofenoe ftt Iaw oad iu Eqidtj> 971» 1085. 

Of axlftlng nglit of action mont under eoal^ 971. 

Of part of land onbjeet 1o a judgment, Ac., 483,010. 

BELiaiOUS, Ac., BUILDINGS (SITE) ACT, 1858. 

Eiempted from the Mortmain Aets, 687. 

* BEMAlNDEll. 

Eatatee in, iiow adhoied by StattUe of Limiiatione, 380,387, 

of married woman, pam by her acknowledged deed, 577. 
Right of party antiUad In, to prodoction of deada, 410« 

Man cannot claim apportionment d damagea for braacb of 
covananU for title, 797. 

and tenant for itdallre righta of in raapeot to aalea or 
porehaeea by truateee, 58, 09, 67. 
when he can enforce prodnotion of title deoda, 410, 411. 
and. tenant for life^ rente arc apiiortiouaUo bctwoou, 
under the Act, 813. 

wbctt a»UUa<l to aet aalde a aalc, fraudulent ae agaioat 
tenant in tali, 756. 

Siwcido i>erformauge wiforoed, by and ogaiiiat, when, Cb. XVlIt. 
M. 8 and 3, and tee 905, 1031. 

IIEMUNERATION. 

Trnetee atipnLiting for, 07* 

Of auctioneer, how regnlated, 180. 

Of aolicitor, statutory provialoua recq)eeting, 788. 

RENEWABLE. 

J^eaaehoUJa, tmatee of, ceniiot renew for bU own benefit, 34. 
Oouilitiou flgaioat iirodndag Utlo to surrendered loasoa, 171. 

Huch title muat be ahowu, if no ooiidiUon, 891. 

RENEWAL. See Finn. 

Of luaee by truatee, 34. 

by vendor alter contract, 853. 
by joint tdbnnt, 986. 

Rjgbt of, married woman can bind by acknowledged deed, 577. 

RENT. See Gaom^BKirr, Rstt-ouaiuix, aaef Rsmts akd Prokitb. 
Veudor need not atato that tenant haa compbuiied of, 9A 
miastaUng amonut of, ia liable to action, 108 . 

** Clear yearly,” what ia a, 188, and eee 139. 

Conditioii for apportionmozit of, aoeming, 130. 

on eale of rcrerrion, 131. 
or of leaaeUolde, 131,174. 

. ae to property being taken anlject to, 166. 

Becript for, generally mode ovidenoe of perfonnanoe of oovu* 
nante^ Ac., 169. 

What agveemente reepecUng mnet be in writing, 804. 

Action foi^ reatraioed, pending eontiact for porehaao by tenant^ * 
858. 
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Old nocipU Ibri wli6& evid^ce of muin, 304. 

Vfhat lb inolodef, wtibin 4 Will. IV. o. 97, 377, 386, b. 
FftTinont of, vithio, 366. 

Awnm of, bow long rooorernUe, 898,390. 

Qcceipt of, wropgfbl ^mont, oonfort titia, when, 388, 
notieo ctf, is notioo of londlord'o UU^ 666, 867. 
Boteniioii of, by teiwiat, coolbra no title, 386. 

How efieeted by judgment^ 407,456, 469, 463. 

Covenont to pej, by pareheMr of ^^eae^oldt, Ow., 608, 569. 
Notice to tenenti to pey, e diatoTbeitce, 789. 

when lindoT JbAOed In giring, 1088. 
PiirehMer*e right to, after oonveyanoe, 618 107. 

OooapeUou, pitrohaior when debited with, 803. 

And coveniuite, reudorii UebUity to, alter ooiiTeyance, 921. 
Seoarity for, if leaeee eet amide by vendor, after oonveya&oo, 887. 
Parcbaeer o(, roUeved againmt f^oduleat tenninatlon of loaeo, 
887. 

Additloiial payment of, by tenant, wliethor a part perfonnauoo, 
1026,1029. 

Amount of, not fixed, yot agreement enforced, 1020. 

OoeupatioD; when eet on cetate, 1003» 

n£OTAL< 

Of estate, eigoed and delivered, no agreement, 216. 
HENT-CHABQE. 

Conttuet for pnrehaae of, tom infant, formerly a mUde* 
meaiior, 6. 

Bale by fiduriary vondora for,*Invalid, 76^. 

Statotory ownen may icU for a, 79. 

How long reeoverable, 400. 

KxtingnJmhed by non-payment, 400, 403. 

How affected by jndgmentm, 467,469, 469, 470. 

Of Tmeertain duration, ad vaUrtm dutl*, when estate oonvoyed, 
in Gonsideraiion of, 597. 

Conv^fanoe, on aale in conrideratlon of, by,whom prepared, 
500. . 

Covenant for indemnity agalnet, iti value, 563. 

Coate, on aale In conmideration 71L 

Covenant to pay, whetlier it runa with land, 765 H mg. 

Covenantor remalne liable for, after altcnaUon, 777. 

ParohaaeT of part of, may diabiiii, 613, 920. 

Relaaaed by owner buying part of the land, 990, 

Contribution, where eetatea aut^ect ^ 916L 

Llabili^ t^whether it adwite of eompeniatle^ 1075,1078. 

XIKNT 8 AND FBOUTB. <6be AoooiTvm 

Beoeipt o<by Infuit purdmeer on emslng of age^ amount* to 
<el«etioD,«mMa, 17. . 
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SENT AND PfiOFITS^(c<wiwi«0- 

Tmitaa^ porehA^ng, mutt aeoooiii for, 46. 

Of oitato dAviaed in tmt te m]% right of tauiuit for lifSi to, t>6« . 
Coaditioii u to ruoelpt oi^ 1^^S9« 

Vendor entitled to^ np t<; Uiue fixed fbr oompletioa, fi47» 

6o are hie renl repreeentatiree in com of hie death, fi&O. 

WriUen aeknoirledgment of title from pereon in receipt of, 
c^juivoieut to poeeeealou under 3 & 4 WllL IV» a 27, 380. 
Pureliaeor luaj nmko Tendor acoonnt for, during delaj, 628,640. 

in poeeeeeion of, must paj intereet, wheu, 628 et 9eq, 
from Court, when entitled to, 1216. 
liable to repay what, on sale l^lng eet adde, 764,803. 
evicted may recover, 792. 

liable for wba^ on purcba^g with notice of a 
charitable tmet, 839. 

Agreement reeerviog to purdiaeer, and aleo intereet, not 

fievonrod, 629. 

Agreement reserving to vendor, excludes chum to interest, 043. 
Account of, as between joint owners, 926. 

when diroeted by decree, 1116. 

BEPAinS. /jevAocouHVS, Exfbnditoiub, Brnnivos. 

Furchasei'^s expenditure for, when allowed, on ealc being set 
aeide, 438, 439, 9)1. 

Vendof^s liability for, pending ocntpleUon, 040; and «m cofti- 
ments on PAiUipt v. 660. 

Crown-Klehtor not enUtled to allowance for, 493. 

Of church chancel, liability of estate td| a fatal defect of title, 
lie, 1076. 

State of, gro« miastatement respecting, considered fraudulent, 
136. 

Joint puroboser has a lien for money exx>ended in, D20. 
Purchaser allowed tot wha^ on sale being set aside for fraud, 

An, 803. 

*on being evicted by claimant under a 
paiamoant title, 911. 
done prior to completion of contract, 
94a 

but not for what, 950. 

Agreement for, whether enforceable in Equity, 900. 

Execution of, a auficient part perfonnanoe, 1024. 

EEPLT. Sm dmB» Bsruaan. 

To purchaaer's otjectioos, Us effect tm eouditicn for resciuding, 
16L 

BEPEBffliNTATIOK. 

Of agent, Iraw far binding on prinedpa), 03,94& 
BEPRVSkMTATIVBB. 6m Loou Kxjio*a Acr. 

Need noVba refcmd to ia«oa|mct, 205. 
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&£PRES£HTAT IVB8—(oo 

Real and penonal, of Tendor or porebneer during before com* 
pIetioD» their relAUre Hgbta» Cb« VII. ee. 5 A 6» 

rente are npportionAble betweeoi SlSy d« 

O# covenanieot Hghte of| on breach of ooTenant^ 701. 

Of Tttidor and porchaeer» rigbte and llabilitiee of, ut Law and 
In Equity, in l eepect of breach of ooutraot, 007, 000 ri 
May me for epecifio peHonnanoop 005. 

Wl^i are proper partiee to aoli, 1008 el seq. 

Of purchaaer from Conrt, dying befcne eonllnnaiio)), wli other 
wlthcat enit, coiupellod to completa, ISOt. 

Reid or pereonalp of purchaaer, wLh^ liable to pay mortgage 
debt, 616. 

REFVBLICATION. 

Of wiUa, effect of, 268. 

REPUGNANCY. 

In deecrlptione of pureel% naual oondition ne to identity, doee 
not provide ibr, 154. 

RE-PURCHASE. 

Right of, atrioUy oonetrued, S08, 8S8. 

Conreynoce with power to, when not a mortgage, 881. 

Of euperflaooa landa under Londa Clauaoe ConaoUdatiou Act, 
701 el ef^. 

REPtTTATION. 

Of bonndarlce, erldeoee an to, 080. 

Genera], how fhr^wnatmctive notice, 85D. 

RBPUtED OWNERSHIP. 

Doctrine aa to, m benkraptcy, 848, 840. 

REQUI8ITIONS. Set O mECTioifa 

On coaditiou revpectiug, 186,157. 

wliun it does, and does not,api*ly, 
159, 161. 

Relevant, ahonld bo answered, 148« « 

As to iucambrances, Ac., 30E 

Men fishing, need not be onsauied, 389. 

Withholding important, whether a waiver, 489. 

Frivolons, should be avoided, 428. 

At to the form of conveyance, and the ooaenzrence of other 
parties, when to bo made, 489. 

RESERVED BIDDING. See Pnrraa, Binniao, CoimiTiova 
BE* BALE. 

Of pioperty purchased by trustee, Ac., 40. 

Ordered, on what tenne, 46. 

Fldnciaty vendors, buying in estate without aailiority, bear loss 
upon, 63. 

Condition Ibr, on defiinlt by purehaser, 188,163. 

• may be used, by Gduda^ vendore^ 178* 
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nRSALEF^eauHuml), 

Of (sUte, whotUor a mlm of tiUa, 433^ 433. 

bj Tendofi fh<«| wheo resicnined, 1094. 

wbm Uka title it baVt^ be bed, 1311. 

Decree lit ▼eodor'e floit, mxj dlreeti end thet paroluvier pay do« 
fiden^, U17»1182. 

BlmUarOlder inade^if pnreheeer from Conrtinake delanlt, ISSC. 
Petition lbr» on bankraptcy of purchaeeri 354. 

By intrehaier from Courti before certificate abeolntoi 1302,12(V1. 
BESCINDINO. 8 u Aoooditt. 

On grotind of frandj 10^, 733. 

miedeeeH^oni 123. 

Contract, oondltion frr» ite efieoi, 157,156,653,1067. 

may be need by fiduciary vendor, $cmbU, 74, 157,173. 

by mortgegeo, under Dord Oranwortli’e 
Act, 74. 

benefit of, how loet, 150. 

by party eolely bound, on refueal of other party to 
elect, 232,1044,1067. 

in vendor*# lifctinie, effbet of, on prior devUe, 201. 
pnrehAeer*e right ct, on ground of delay, 421. 
on grottiid of delay, most be preceded by notice, 122, 
423. 

and reasonable notice should be glreB> d$2*« 
on vendor*! refosal to comply, 424. 
by pnruhaaer, hU remedloe at Law, Ch. XVIT., n. I* 

innet give notice of his iutontion, 424 
et 

what he may rooover, 123,240. 
what he cannot rcoover, 050. 
aeeerting poiamount title, he need not 
quit pooeeMiOD, 438. 

by pnrcliaeer, right of, how lost by altering property, 

440. 

croee bill for, when not to be filed, 1072, n. 

Sale by vendor, after conreyance, Cb. XIV., •« 2. 
pnrcbaier, after conveyunoe, th., a 6. 

TIBSERVATIOK 

Of eoeemont on sale of one of two adjoining tenementa by the 
owner of both, 360. 

Of neceeeary eaaemeoU, when pmumed, 537. 

to be inserted in oonveyanee, 506. 

Of minemli^ its effect on rights of enrfhee owner, 372. 

in a conveyance to a nulwayeMnpany,itieflbct,5d3. 
Reatrictive oovenante, on mle of a settled estate, whetfaer in the 
natnre of a, 766, 762. 

JtRBBRVBD BIDDING. 

Flduoiory vendors have no implied autiiority to fix, 72. 
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XIESEBVED BIDDING— 

Comlliion for, althoa^ A breach of tfQit, bltide Mddero, 80. 

If intended, idionld be noUcod in particaUre, &o., IIS^ lia, 120. 
Formerly allowable in Eqdity, but, n^t at Law, exeept 

9U notice, 11^ 113, IM, 195» 

Unde? *<Side of Lfnd'by Auction Act, 1867,” IIS, 104. 

On 'oale by Ooort, 1100. 

Aeelgtioee, eelling below, could make a title, 80. 

ItESIDENGB. 

Unexprened Intention to oae property for a, doee not make 
time eneniial, 420. 

But ezprcMcil or known intention may, 419, 420. 
Parehaser of, delaying to complete, paye intereet, tiiougb out of 
pocaewdon, 037. 

Change of, whether a anfficient act of part porformanec, 1027. 
BESIDUE. 

Gilt of, ie enbject to payment of logaeiae, 614. 

restoration. 

By pnrcbaeer, of altered premieea, compoUed, 440,803. 
BlslSIONATION. 

Of office or truat, doee not enable tmetee, ft'o., to buy, 44. 
Rcatraint on anticipation not diepenoed with by Court, 9,10. 
how &r affected by Act' of 1870, 6I4 
RE3TRICrnON. 

On general capacity to buy or eell real oetate, Ch. L 
On due enje^ment of property, not matter for oompenoation, 
139,1070. 

Private, on agent with written authority, doee not affect partica 
without notice, 183. 

PESTBICTIVB RIGHTS OB COVENANTS. 

Should be noticed in particular or oonditiono, 116, 121. 

exceptod in cenveyanoe, whwi, 606. 

To which vend^ k liable, porohaeer maet nndertake, 609, 561. 
When enforceable in Equity, 767 €t ecg. 

on wbat principle the relief ia granted, 709» 
Damagee may now be awarded in Equity lor bfu4 e h o( 770. 

in, what aaaee, 770—773. 

How oonstrued is doubtful eaiee, 77^ 

Cannot be rcleoacd ae againit intermediate purcfaaeer% MmOfe, 
773, 77A 

Breach ol^ may be reetxaioed, though damage euefaained k trivial, 
774 . " 

Omierion to inquire for, may amount to notice, 870* 

Vendor refheing to proeo^ release of, a saflldeot defence when, 
106a 

BssnuenvE words. 

££M o( in covenaate itar tijle, C89 it kf. 
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BESTS. 

AffUati eyietoil ptuethua, iuiafOfi]| 911. 

Blreetad in oam of frandi 603. 

BEStTLTINd TRUST. Ste ADYAnraimT. 

Kot wltliin the Statute of THadij 930. 

Cttstony eoHf itl, bad, t6. 

Smtained or rebuUod bj parol erutanco, ddl, 934. 

Wbat ralBotent to create a* 931. 

KETATNEB. 

Client, whether aSteted hj notloo to iolidtor before, 876. 
BETENTIOK. 

Of abetraot, a wairar of deUj in iU doUrery, 309. 

•bowing imperfect title, when a waiver of time for 
completk^ 496, and Me 431. 

Of rent by tenant, givee him no title againat reYoralouer, 368. 
Of inonmbranoee out of unpaid purobaae^money, 591,693,801, 
605. 

Of deeds by vendor, iU efleot, 730^ 731,844. 

Of pmoMion by purcboeer, and rofnotd to UleeoM or aoc?]d 
tlUe, 433, 484, 439,1136. 

Of poMoeoioD, when a snfficient act of port performance, 1021 
el eeg., 1030. 

RETRACTION. 

Of bidding allowable, ooudiUon agaioet, 184 
Of offer, Viewable b^ore aooeptaaee, 830. 

RETaBN. 

Of depoait, when ordeied in Eqtdty, 198,193,1188,1811. 
un vendor'e reaciuding oontmet, 483. 

REVERSION* 

Loohea—not readily impated to ownor of, 48« 

DoUy in aole o( not to prejudice tenant for life, 59. 

May be aold nnder door troat in aettlcmeut, C3 
Incase, how ihe notioa on aale of, OC. 

Purdumer connoting for, mnet inform vendor of death of tonnnt 
fbr life, 107, and see 96. 

Condidoa for apportionment for rent, on aole of, 131. 
Apportionment of rent, Ao., on aeveranee of, tb., 616. 
Mimtatement on aale uf, what not matter for oompeuaation, 114, 
115,140. 

Condition agdnat evidence of adequacy originol loice, on 
re^eale of, 171. 

Furcbooer ot, abonld etipnUta for payment of anceesalon duly, 
906. 

Sole of, not within 38 Han* VZH, 941. 

Dropping of Uvea, eunrea to benefit of porobaaer of, 846, 849* 
Abatraot of title to, moat go back Co lie creation, 894 
Owner of, bound by right a^nired againat leaaeo, 356. 
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UK VEB8I0K- (eoniinunl). 

BighU of owner where MTod nndor Preeciipiiou Act, 374. 

how ftffected bj 3 & 4 Will IV. o. 37, 387 

H M}. 

to euforoc production of title deede, 410, 
411. 

* Bot effected by aoquieeoeiioe of perty In 
l>oeweeeioB, 843,1031. 

^mo generally eeeentinl, on aiile of, 419. 

Subject to jadgmenta^ 467, 463, 406. 

Aeflorauee of, by niarriod woman, 799. 

ill |>eteoiiAl eelate, by mAiried woman, 680, and 
Me 677. 

How to be doeeribed In oonvoyance, 633. 

CJaneo, in conveyance, niually omitted, 641. 

Waatlng of partionlar cetate, on eale of, oquivalont to poveulon, 
030,1917. 

Purohaae-money of, how inverted, Ae:, undor Londa Clauaea 
Oonaolidation Act, 6C3 tt ecg., and w C66. 

On Male of, whether Tendor*! Uen iiffbctod by bond, 737. 

Sale of, fotmerly aet amide for inadequacy of ooBcidcrution, when, 
749 €t «r/. 

Who were within the ml^ 761. 

. What waa an eetate or intereet In, within the rule, 760. 

Family arxaogementa not within the role, 76A 

Itoccnt statutory provisions re«q)cciing male of eatato In, 750. 

Improper sole of, aet amide upon what terms, 757. 

Time Cor setting aside male of, when it begins to run, 760. 
Contract for sale of, wlien not enforced, 8c., 1081 ct $eq, 
PurcLaser of, hie righte after conveyance, Cb. XTV. s. 0. 

ontitl^ to aoeruing rent, 819. 
should covenant to pay sneoeKuon duty, 9embl9» 
657. 

Severance of^ its effect on right of purchaser to sno for rent, 616. 
Trustece for sale of, need not adopt tenant for life's contract, 
lOd 

Sale o^ with abatement, enforced against vendw contraoUng to 
sell the fbe, 1069.. 

Instead of eetate in poeseMion, pnrebaaer need not take, 1073. 
Person entitled to, may bid on salo by Court, 1196. 

Nominal, In mortgagor, whether dealt with under ITustee Act, 
680. 


REV2BSI0NKB. 

Jiay assent to breac h of trust, 48. 

Righte of, when saved onder Preeeription Ae^ 87A 

how affsoted ^384 WUL IV. e. 97,387 U sej. 
Conflrmatimi of voidable «le by, when InopemUre, 761* 
Loees right to have voidable sale aet amide, when, 769. 
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KEVEQ8KD T>ECT8T0N. 

Doot cot render title donbl Aiii 1103, ] 103. 

REVIVAL. 

Of extiuguiehed tiUe» hj eulieeqaexxt ecknowlodgmoDt, 386^ 392. 
HEVOCATIOK. 

Of AURtioneer*H or ngent'e Aatherity» 182, 188. 

Of licence hy gmator^ 199, 

notice of ehoald bo given, ih. 

Of power of Attorney, when iuqnixj ehoold be mode aa to, 311. 
Of offer to aell or bnj, 929, 830. 

Of devise, by contract for siUo, 8D6 ef sag. 
by cohveytnee, 810. 

Power of, sottleraent resorvlng, is fraud ulvut, 003, and «m 680« 
should be expressly reserved, wlteu, 008 . 

IlIGIIT. 

Time of Aoonuil of, within 3 & 4 Will. IV* e. 27* 378. 

Xltdikely to be oiifioroed, whether title therefore bad, 1100. 

HI NO-FENCE. 

J.aud 0i1&.Iy described as being In, whetherHsompensatioo claim* 
able, 000. 

HipAiiiAN rnoriiiEroit. 

What Is a, 301, n. » 

iliftUU of, 384,308. « . . 

to occreUoxis, catised by action of tlio stream, 330. 

RIVER. 

PiH'Sumption as to ownership of bed of, 367* 

ROAD>%. A fid sm Wat. . 

Tnaatees for sale may lay oat and make, 70. 

May be laid oui uti4er Settled Estates Act, ib,, 1178. 

Covenant to make, 181,^. 

Intondcd, exhibition of, on sole plan, 121. 

ROMAN CATQOLIOS. 

May buy and hold land, 89. 

ROOD. 

Statntoty o<j|kteiitB ot, 644. 

ROOT OF TITI-fe* -See Titljl 
RTTI iB OF CX)DET. 

May be spediLcally enforced in Equity, 896. 

For payment, oqnlTalent to judgment, 406. 

SALE. 

Agreement for, what it preenmably Includes, 116. 

By fldooiary Tendon^ 69. 

Fictitious, by trustee, sat aside, 09. 

Power of, when may be accelerated, 63. 

whether it authorises partition or enfranobisement, 78. 
WUctber the proper equitable remedy for Judgment, creditor, 
473 , 1194 . • • • • 

yoi.. II. 
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Bunmary order for» under 27 A 88 Tiot. o. 112, 478, 1194. 

when it will be under the Act, 478, 
4701 

Under decree, hj vhom condncUd, 1190« 

Ocoond pi*netic^ rcepocting, 1107 el 9eq, 

Kotioe to traetee of Metgniaent of, giree priority, 481% 

Of pr6tonde<l title, UlogaJ, 230. 

Authoneed, fur limited pgrpoee, exooNi in, 60. 

By Conrt, under recent eteiutory jqiHediotion, Ch. XX. 

under getioral juriedic^on, Ch. XXI. 

ExoeMire, by CouH, whether n oonroriion u to eorplue proeeode, 

200 . 

Of eetUed eetetoe to e public compeny, bow fer a eonrereion, 
Under Settled J&tAUc Act, 1171 el.e^. 

Of mluereli Aivwrt from curfaeo or VU4 eered, 1172,1183,1184. 
Under Pertitlon Act, 186^ 1180 el $dq, 

SALE WITHOUT BESEllVR** 

Should be so itrvted, 11A 113. 

SALES-BOOK. 

Entry in, by Auctioneer, mi Agreement, 188, 808. 

SATISFACTION. 

Of judgnienU, how enterod np, 480. 

Of Crown debU, how enteretl up, 4D5, 898. 

Of lie how ontered up, 406. 

Of breAch of contrAct, mattor accepted In, a dofbnce^ 070. 

SAXlSPACrORY. 

Means ^^marketable*’ title, 158, and sac 281, 283% 

SATISFIED TEEMS. 

IVhat they include, 156. 

Title to, must be a^traoted, 280. ^ 

Preeuroption of thoir surrender, 324,1140. 

Act fbr merger of, 280, 800, 814. 

When'not deemed to be merged, 27), 806, 607. 

How &r a proteoiion under the statute, 807*^-800. 

When a proteoUoa against dower, 814. 

SOWINGS. 

Of wifb’s separate estate, purchase with, 940. 

SCHOOL SITES. 

Salee for, 18. 

SEAL. 

Of publio oonpany, bow may be affixed abroad, 190. 

Loss or want of, 818, n. 

Poutrsets by public compyiies shonld be under, 238. 
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fiSABOHES. 

Cobditiou to eTpdnMs t66« 

For i&oanbrftnoMy what and wb^ to be madef Ch. XI. 
liinbUltj of eolicitor for omli^g to make, 454. 

For Jndguente, what nhonld be made, 490. • 

For Crown debta, 4M. 

For Um pmd^nSf 495. 

For inoombraixcee, Ac., in oonnty regUtriee, 407. 

For proceedinge in bankruptcy, 498. 

For ftxinnitiee, i6. 

For dieentailing deeds, And acknowIoJgmoiite by niarric<l 
women, 400. 

For land dr^iiage loaoa, 490. 

Time for making, ib* 

Fiacee for making, 455,456. 

Aetofti mnet be made, in order to bind the pnrehaacr by notice, 
bCd, A71. 

For iDCnmbrauooa, what expenees of, ptirobaaer can rocorer on 
contract brokeo, 049. 

Coete of miuc^easary, notaltowod, 409. 

Fxpouaei of, when recoverable at Law, 049. 

On aolee by tbe Contt, 1817,1816. 

BEAS. 

What not beyond, within 3 A 4 WUL IV. o. 87, 378. 
SEASHORE. 

lllgbta of Crown and landowner ther^, 367. 

BEORET. 

Fiircliaee by truatee, yirmii fitcie inndolont, 44. 

Bargain by agCnt for bie own benefit, 189. 

Tmit, e<|aitcible mortgagee bound by, B37. 

8ECITRITY. Su BIobtoaoeb. 

Auctioneer or agent Baunot accept, for dopooit, Ac., 191. 

To be given by Railway Companieo before entry, 448. 

Power to vary, implies power to givo roempto, $emhU, 610. 
Taking, for pnrehaae •money diachaiges lieu, when, 793 ef 
For parchasamoney, vendor refoeing to convey, may sue on, 
961. 

Collateral, mortgagee eeUing ailcr fbreoloeiire, cannot enforce, 
919. 

SBISIH. 

Lirery of, when presumed, 926. 

Of teetator, directed to be aesumed, on pnrehaee by Court, 89, ^ 
Presumption of, and of its oontinnance, 394, 33A 
Benefit of eovenante for title rune with, 778. 

Covenanti for, how broken, 791, 789, 790. 

Vendor’s, recital of, how far fn eatoppel, 810. 


0 0 0 8 
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SEPARATE DEED. 

WUc*thcr purcltaeev eao reqoiro ouUtaoding loterMta, to bo 
got io OftXf 50^ 73^ 

Covcfia&ts, when to be entered into 1^, 553, 786. 

Aimniij eonddention eocured bj, Tendor^ji lion held to be die- 
charged, 73(1^ 

SEPARATE ESTATE 

Mim*ied woman maj bind, bj contract, 0, 38,1000 tt $$g, 

by acqaieceenee, 60. 

ber power of alienation OTcr, 670 

et wg. 

tinder Act of 1870, 673. 
maj conve/, without hnebood’e concurrence, 
610, 517,1000. 

having, isaj contract to imrcboeo land, iefMff 

10X6. 

mortgaging her, to {aj her buHband’e debta, a 
Rufflclent ooneldomtiou for a ecttlomcnt of hit 
eetaic, 800. 

What ii, under Married Women*! Property Act, 1870,1003. 
Saving! of, eetote purchaaed with, belong! to wife, 040* 

Geuerid doctrine reepecting, 1003, and aw 670 U nq, 

SEPARATION. 

Antenuptial eoUlement in cmiUm pi alien of, illegal, S30. 
Voluntary, child bom during, is legitimate, 330. 

Deed, how fopporte«i against creditors, Ac., 891. 

What is a su^cisnt oonaidontlou for, th., and tec n., 1046. 
Contract providing for, coiinot bo enforced, 1047,1048« 

Judicial, its effect on wife's dlspocitig power, 10, 580. 

SERVICES. 

*Wliat eqmvolent to ren^ within 3 A 4 Will IV. c. 37, a. 8,386. 
Contract involving personal, oanne^ be specifically enforced 
1046. 

SET-Orr. 

Payment to auctioneer or agent by way of, invalid, 191, C58. 

Of vendor's expenses nnnecemnriJy caused by purchaser, whether 
any, 439. 

Of deposit, Agaiast deficiency on resale, 103. 

Of deposit against costs ordered to be paid, refiisad, 1136. 
Whether purchaser eoa chum, io defence to vendor's Inll for 
specific performance, in respect of antecedent transactions 
1036. 

bettied estate. 

Forfeited deposit on sols of^ goes sj puroboss^noney, 194. 

Sole ot, its effect se to UabUi^ to auecemion duty, 377. 

^ Who entitled to custody^ deeds relotiiig to^ 410. 
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SETTLED ESTATES ACT. 8de Lbams aud SaU£8 of Settled 
EsTATfla Ac*. 

Sale by oommittoe of lonaiSc, uii^r^ 7^ llSl. 

of tulnorala, apart fVom snrikoo* undor, 68,1171. 

As to laying ont toada, &e., oo sale onder, 69, 117S. 

General provisions of, Cfa. XX. sect 1. 

SETTLEMENT. 

Inquiry should be mads as to, if Tondor is married, 3i9* 

As to custody of, on sales under, 075. 

Vendor seliUig under, enters into wliat oovenauts, 545* 

Protector of, his consent to disposition by tenant in tail, C88, 
690. 

Is uotico of articles, 664. 

Vclnntary, is ftunduleDt as against purchasers, 860. 
what is su considered, 8^ $t $eq. 
may bo stip|>ort«d by matter ez poit facto, 901. 
who may set asUlo, 903. 

how aCTected by the late Eauknipioy Act, 010, Oil. 
title under, whether it will be foioed on purobaser, 
008 . 

Ou njnrriiige, may yet be fraudulent, 809. 

may be set aside, when, 760, n. 
may be reotlOed by Dlroroe Court, when, 760. 
Uerocablo, is fraudulent, &c., 903. 

To defraud creditors, may bo avoided, OOG ct ccq, 

Fost-nupUal, may be supported, when, SOO, 891. 

In vestment by father of his own moneys, on irusU of, an nd* 
vonoeinont, 937. 

Contract for sale by voluntary settlor may bo enforced agiunst, 
but not by him, 000 . 

Agreement to mAe, wben pnrohnsod binds, &a, go insatisihetion 
of, 041 H wg. 

Kut satisfied by cspendltore on land in settlemont, 043. 

Wlio may enforce, A. 

Of oonTeyance by Court, practioe respecUug, 1116 ei ncq, 
Meaniug of the exprossiou witbin Settled Estates Act, 1173. 

SEVERANCE. 

Of reversion, apportionment of rent on, 131, 813. 

destroyed power to dlstmin for arrears of rent, 
615, 930, but SM DOW 82 & S3 Viet. c. 35, 815. 

Of joint tenancy, oontimct for sale is 873. 

Of nnity of ownership, its etfect on easemente, 357. 
Compensation for severance under lAnds Olanaes Consolidation 
Act, is purohsse-money, 861. 

SHARES. 

'Cndivided, of estatej ddudary vendors should not sell, 68. 

owner o^ may compel production of tiUe 
dedQS|409« 6 
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SH^ KBS—(himcQ . 

In cojaptjiim, what withiu 4th teeiioii of Statute ol Fiaud^j 

SOI. 

iright‘to hi. relieved o( on^grouad of mlfropro- 
aeatatioxij 106. • 

la xuinee or Utlo to be eliowu tO| SOI, 892. 

egreemeut for tale of, ehould bo in writiug, 801. 
Baiiway, specific performance of coutnet to soil or buy, enfureod, 
980. 

In eetatea, Tender when forcod to oofivoy, 1066—1007. 

purchaser contraotiog for entirety, need not take par^ 1073. 

SHEEP-WALKS. 

Instead of fteehold, purduwor need not take, 1073. 

SHIP EEOISTEY ACT. 

Title under, 664,1046, Vu 

SIQNATUBE. 

Of auotioDeer, Linds rendor and pureliAser, 181, 188. 

Of agreement by altonie}^ or agents, 186, 833, 947,048. 

bill need not allogo, 1013. 

Of agreements, gonemlly, Ch. VI. s. 4. 

Piintod, or hy initials may be binding, 838. 

Of metnonnduDi as inetmotlons for forma] ogreomeut, 831. 

Of instructions for a telt^ram accepting olTor, 838. 

Of the party to be ebarguO, suiBciciit, 831. 

What a sufficient, 838. 

Where it should be placed, 333, 334. 

By agent, 338. 

when iDsUffidcub 387. 

Of witness, its efiect, 834. « 

Blank left for, its effect, 833. 

Apiiroval of draft, whether a snffideut, 834, 336. 

By public companies, 6(o., 834. , 

Of steward, when to bo proved, 310. . 

Of Judge, 316. 

To deeds, when presumed to bo ganuinc, 388. 

Of counsel to special case, 10^^ 

SILENCE. 

When equiTalant to misrepresentation, 93, 94. 

When U amounts to acquiescence, 643. 

SIMONY. 

What U not, 84E 

8LAKDEB. 
or title, 108. 

I^bat uevesMiy to sustain aci^ lot, 46, 
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SOIL. 

Of rood) to whom it iMsloogs^ 363. 

Of bad of atrofltBf to whosi it baloDgf* 367. 

a 

SOLICITOR See PstTiLSOKD Coumokicatiovb. 

^nd clieoi^ aa to tnu^aotioiia batwean^ 90. 

Am to pnrehasea hy, 24, 27, 30. 

Clark of> wbau diaqualifiad from purohuiug, 2&, &.» 41. 

Taking aaoimty from cUaot, 40. 

NoUoa of pnrohAAo by, wlian tioUcu of client'a ctioiiy, 8G8, BCO. 
Cannot antboriaa pnrobaae by tmatao, 44. 

Balog a truaiaa, cannot ebarga coata, 80. 

Liable for miarepnsacDtation to purehaaar of clianVa aaiata, 
87, 98. 

Approral of draft by, not a aufflciout aignatnre, 936. * 

l^nrniahing copy of forraor abatraot, not antitlod to ooata of pro* 
^Miring abatract, 980. 

Not allowed on taxation coaU of unueoeasaiy aearobea, 400. 

May not, without apaaia] authority, receive puroliaa^monoy, 056. 
Indating partiuiAer to oooept dafectlTe title, liability of, 08. 
Liability oi^ nudcr 99 & 23 Viot c. 35, 08, 303. 

May uot diacloec dafoot in oUant'a title to client unUtlod, 300. 
Ccneulting comiael, 304, 300. 

Employing town agent, 407. ^ 

Lieu of, on mortgage dead, ita extent, 41A 

Tendor’a, on purtiiaseenonoy, how may bo enforced, 
1137. 

Bonnd by oudertakiug to pay ooeta of mortgagee'a eolititor, on 
hU giving np doeda, 413. 

Diicloaing defocta in olienVe title, 300. 

Confidential oommnuloationa to, oa to uou-diaeloeni'o of, 330. 
Uudartnking of Vendor's, to x>crfbct title, 436. 

Purchating in hia own iiamu, otit of hia clieut’a tnouiee, the 
latter haa a lien on the eetatc, 030, n. 

Purchaaijig, naunot object to title wbicli lie ooceptad for client, 
426. 

Mnat eearcli for iucniubranoes, 454 ti aef. 

Liability o^.to elionti for negligence, 454, 543. 

for aappreoriug an iuenmbraucc, 309. 

Vaudoi^a, bae no lien on conveyance for oosU, 566. 
kfortj^igae'a, has no lien on the deeds for ooaie, beyond tho 
amount dne on the aeoarity, 41& 

Of truatoesi pnrehaae-money ahonld not be pud to, 650. 

Being a trustee, oan ebarge only ooats out of |)oaket, 799, 793. 

reetives pnrekaar money as trustee, 658. 
tTuneoeaMrily preparing, cannot claim costs of oonveyauoo, 795« 
Bill of, for eoet% taxation, fte., 793. et sag. 

Non^mployment does not of itself make n tale for under* 
valne impeachablei 748* o ^ • 
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SOLTCTTOIl— 

CoQTOTaoce, ^a, procorod from client in abcencc of, M iwide, 
800. 

Change of, how far notice, 876. 

Notice to, is iMtico to client, 858, §77 ot 

* when not, 888. ^ 

tendenoj of recent dodeiona, 880. 

Oanoot prove notice, &a, to client, 881. 

Of party ooudttctiiig eale under decree, U coneiderod u acting 
for all partiee, 119C. 

Depoeit ordered to be paid to, 1109. 

Of vendor reoolving depoeit, lioldo it aa veodor’e agent, 101, 
948, and ece 170, n. 

Acting lor biowelf, how fiir affected with notice, 87B. 

FauiI of, how far it aiTI»cta client, 870. 

Country, notice to, ia notice to town agont, 860. 

Bemnneratiou of, 708. 

SON. ABTAJtCBMaNT, Familt AaRAKouianT. 

Of tmetoe may purchaao tund estate, 41. 

Vendor not generally ordcixtl to procure coiicurrouoo of, 1<>0J. 
Arrongemeuta between, and fatbor, theu* validity, 75(^ 758 

SPECIAL CASE. 

Ip, a lit p0id«H4f 496,866, n. 

Mode of prooeetiiug by, 1018 €i teq, 

Wbai queetiuoa decided on, na bvtwccn vendor and purcbaacr, 

1U21. 

Under Judicature Act, 1873, 1028. 

SPECIAL CONDITIONS. See Covditiokb. 

SPECIALTY DEBT. 

Purchaser from lieir or doviace need not sco to payment of, 
Purchaae-money ordered to be paid, la provcublc, aa, 1117. 

Ch. XVIIL 

SPECIFI(.V r 

Devise, Its effect on prior contract, 863. 

Gifts in will, how affected by now Law, 869, and 088, u. 

SPECIFIC PERFORMANCE. Set Oh. XVXII. 

Belaiiou of trustee, purcha^g, can enforce, 41. 

Aaaiguee of insolvent, selling beiow reaerved pricey could enforce, 
81. 

fldodary veudon aro liable to corta ia suit for, 85. 

Refused In caso of latent dafeeta, 08. 

Enforced where purchaser havlog notioe of patent defect takes 
poeaeasioD, iA 

Right to, how affected, by eUtements, &a, before sale, Oh. III. 

by partieolars and coudiUons of sale, Ch. IV. 

*Whst minatoUmeiji a sufficient do,fence to a suit for, 108 ei $cq, 
I Verbid declarations at ii^c ot sal^ 110, 111 , 1040i 
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SPECIFIC PEEFOBMANCE— 

When ft sufficient defence> 111. 

Under epecUl conditions irastees» 170. 

Retain of deposit, when direct^ in Anit for, IDS, 11S3. 

Of Award nndur the Oofttinon Law Procedore Act, 8S0« ^ 
LUbili^ or tight of either part/ to, at time of his death before 
completion, is the test of the rights of his representatives, 
800 H $eq. 

Wliether one of eeversl etcecniort can enforce, 098. 

On what principle decreed, 980. 

Not oondned to oontmets for sole of land, 

In what other cssee may bo deereisd, tt., €t 

May be decreed, where land ont of juiisdiction, 087. 

Jurisdiction, bow far discreUonftry, 004, 1007. 

By whom may be enforced, Ch. XVIIL a 8. 

Against whom may bo enforced, Olt. XVllL s. 3. 

Who nre noccsssiy parties to a suit for, Ch« XVlil. a 4. 

Form, Ac., of Dill In suit for, Oli. XVIIL a 0. 

•TuriedicUoii of County Courts ua to, 101.9 et scq. 

Vendor baving no title, at date of coninvet, wbeUior lio can 
onforev. lOfie ct 

Ah to dofoDces to Halt for, Ch. XVTIT. m. 8, 9. 

As to procueflingn in salt for, Ch. XVIII. a 10. 
Astoco«teof,Cn.XVllI.a 11. h 

Costs of MQit for, not r6cover.\b1o ns damagCM at Law, D50. 

Suit for, and aotiuu, plaintiff must elect bctwoeii, D71,003,108D. 
extended powers of Court in, under Laud Transfer Act, 
1871% 1188. 

SPECULATION. 

Property boaglit for purposes of, does not survive in Ecinity, 
U83 et deq. 

Aud joint piucbssoia mast coidortu to the ogivcraont, 087. 

And Is poraoual oetato, ib. 

Whether bo, w]iej% the trade Is merely aucillary to tlio land, 
928. 

When treated as reconverted into realty, ih, 

SPECULATIVE. 

Statement by vendor and miireprcsentaUon distiugoished, liM), 
n., and see 1080 . 

SPOBTINO. 

Right ot, over estate, does not admit of oompensation, IIG, 1073, 
and see 199. 

when A right of profit 4 pretuirt^ 378. 
STAKEHOLDER. 

Auciionoer a, In nepect of depoeit, 178, 948. 

But not vendoFi eolidtur, 17D, n., 948. 

Uow far uot£e« to, alTevt^pri^ties, 839. 
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STAMl>3. 

Oo&ditiou to WAUt of» ]67. 

On AgroemeiiU, Ch. YL a. 5- 
What agreemaAta do not nqiure> S37* 

Separator when necetmiy, 237. * 

Pwampttoa rospaotingi in enae of lost instrument) 238,338, 708. 
Exfuuined copies of Court BoU) do not require, 311, n. 

Should he attended to, in examining Abstract^ 413. 

On convejoiicee, 5S6 $t Mq,^ and Ob. Xltl. n 0. 

Where timber or fixtures aro Ukeu at a valuation^ 585,607. 
Whore the property is sold subjeoi to a saortgage, 586. 

Where a retiring party oonreys hia w^re of the partnership 
estate, 627. 

Where the salo is in conudemUou of t?auefer of st4>ok, i6., 007. 

of an annuity, 687, 607. 

On vottiug orders undor IVnstee Act, 686. 

May ha affixed after execution of the deed, 604. 

on payment of what penalty, 004, 
606. 

under 17 k 18 Viet c. 125, 005. 
Jn respect of what eouBldsration, 006. 

Mey he arranged so as to lessen duty, 608, 708. 

Exemptions from, 600, and see 701. s 
ln/*ase of building leases, 700. 

Scale of duUes under Stamp Act, 1870,701. 

CommiHeioDers may determine, when, s6. 

On vesting and releasing orders, 708, and esc 688. 

In case of joint-purchase, ih, 

111 caee of anb-purchaiic, s6. 

On deeds of confirmation, 703. 

Payable on principal assurance, 703, wliat is, Hk 
O n deeds of oovouaut, & 

On dupiicatee, t6. 

On copies of Court Roll, iff, , 

On joint-couveyauee hy several owners, 704. 

On* deed having donhlc operation, ib. 

On conveyance and mortguge^ 706. 

Presumption in favour of, 706. 

Preah, when wiuecemary, 707, and 706. 

On conveyances of laud in colonies, when necesmry, 707. 
Production of sgrcenient, fo^ stamping, when compelled, 967« 
Heed not be alloged in bill, 1013. 

Fresh, when necessary if instrument bo altered, 707. 

STATEMENTS. 

In conditions, must be proved, 163. 

Of mattors of pedigree ^onld be eet out in abstract, 899. 
Vendor’!, as to oouteuts of a deedi whether purchaser may rely 
pD, 876% « 
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STATUTORY. 

Forms of conTojiuice, 504. ^ 

DeeUrMioiu, ftOcepUd u cridonoo, 148. 

tlieir Tains as eTidAioe> 148, 140. 

copies of stionld socompimy absimct, 148, ^1. 

in matters of fiimily and itodigreo, 547 tt seq. 

Acre, what it contains, 644. 

STATUTORY OWNERS. 

Enabled to sell, 14, and sm 5 n. 

Who are, 58, and 46., n. 

May sell, within wliat time, 56, 67. 

Could formerly sell only fbr gross sum, 70. 

May now sell for a rent-charge, 79. 

Cannot fix the prioe, except proTlalonally, 81^ 

Compulsory purchase from, not a eonyersiou, S68. 

Kefnaal, Ac., of, to eonTey,purcbasor’s rcmedios in caso of, 5H1. 
Payment, Aa, of poroliaa^money, ou sole by, 662 M tcq, 

Costa on tales by, 711 e4 

Ui gilts of preemption of, under Lauds Clauses Cousolidjiil^m 
Act, 761 ct seq. 

STATUTORY REMEDY* ikt Maxuasica. 

STEWARD. 

Obtainiug lease from employer, must proTS Its fairness, 
lias no implisd authority to eutsr into oontrocts for leases, IHO. 
Of uumor, whetlier eyideace of handwriting of, can be required, 
310. 

Costom for, to prepcire all surreDders, ralid, 500. 

May require copyhold pnrcela to bo suflisienUy tleeoribe<l, 833. 
Infant deputy, may toko surrouder of married wonian, 670, n. 

Is to indorse aohiiowledgmeiit oji deed of conscut, by jautector 
of settlemeut of copyholds, 090. 

Is to enter assuranoos on Court Bolls, 091. 

Foes of, 692, 704, 7|0. 

On surrender of several tcnemeut«, 501, 710* 

Arc not taxable under 0 A 7 Viet. c. 73, 720. 

Xe to deliycr stamped copies of Ceuit Roll, 704. 

Not, as suob, to bo made party to suit, 1005. 

STIPULATION. See PaosnsE. 

As to dofbeUys titio, when buiding on pnrcliaser, 150. 

Collateral parol, its ellsct on written contract, 1041. 

Omitted by consent, no defence, 1048. 

Nor a breach of an independent, 1012. 

Material, under agreement, inability of plaintiff to perform, a 
defence iu Equity, 1088. 

STOCK. 

Consideration, now pays od valorvm duty, 527, 607# 

Contract for sulc of, not sppoUioaily vnCbrood, 086 U ssq. ^ 
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STOCK OP DESCEKT. 

Preftumptiou respeetiuj;, 336. 

STONE. ^ ' 

Is a iDinsiml aa between veudor and purehaaer^ 110, n. 

A greemoQt for aale whether withm the 4th sect, oi Statute 
of Pmuda, SOtf. 

Got from quarty, whether a mlnendi 373, a. 

After co&tract, belongs to pi^cbaaor, 348, 049. 

STOP ORDEa 

On fond in Coort, when to be obtainad, 09, and m 1814. 

8TOPPAUB I/r TJlAI^SITtr. 

Ibght on aalc of goods, 730, lu 
STBANQEIC 

When liable for mUrepreaontation, 103. 
or for slander of titl^ 108 . 

To contract, equities under, cannot be enforced against, before 
conveyance, 840. 

consenting to sale, bound by conditions, wliou, 
113, and e» 809, 841, 842. 
not generally a pru{x*r party to suit, 1005. 
wbeu he may be Joinotl, 1006. 

Agroemoiit brought about by, with fraudulent object, yet valid 
as between parUes, 1060. 

Concoalcd meu>ubranc»^ of, when purcbacei* relieved agninet, 61K 
On purchase iu name of, presumption of resulting trust, may bo 
rebnited by parol evidence*, 939. 

STIUPS. 

Of waatc laud, presuniptiou as to ownership of, 166, 336. 

conditions ueccasary on ealo of, 166. 
incloeure of, ly tenant, its elTvct, 166. 

SUB-LESSEE. 

Has implied notice of titlu of immediate and orijpnal leesora, 

86N. 

SUBMISSION. 

By defendant to plainUPa demand, iie oiTeet on'oosta, 1133. 
SUD-MORTC4AGE. 

How far it affects power of aale in mortgage, 6^ 
SUB-PURCHASKR. 

With notice of, is Mfected by ineapaci^ of ori^^al puroboscr, 
46, And eeo 751. 

Without notice, protected tu Equity, 730. 

vendot^s lien is v^id ag^nst, ib. 

Cannot vary condiUone of sale, &e., by parol evidence, as 
against original purcheser. 111* 

Mode of conveyance to, 611* 

Stamp duty on eonvoyauee to, 696, 709. 

Omveyance eet aside, on v^tat Knus agaiost, 7974 
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SIT IVPUltOirASER~(<mUmH«/)- 

Not ft nccfittaiy pftrty to sQit for specific ^lerronuftuce of originivl 
^otnict, 1011 | auil M 086» d. 

On sale by Court, before certifioAe is absolatc, role as io, 1201. 

SUB-RECITAL. * • 

Purchaser not bound to acoopt, as evideooe, under the common 
condition, 147. 

SUBSEQUENT. Bee Coimmov. 

Eyents, do not aflbct binding contract for porposce of oonver- 
siou, S61. 

do not affoot truBtoee* power, or want of power, to give 
receipts, mmhUf 609 at ess. 

Nor render a contract Toldable on ground of hardsliip, 1053. 
Titl^ acquired by vendor, Ac., he most convey to purchaser, 
fi08 tt SCQ., 1003. 

not bound by mere assent to tbe piirchaee» 848. 

Enrolled AMumnee, TUidcr 3 ft 4 Will. IV. o. 74, eonfirme prior 
voidable estate, 811. 

Creditors, when entitled to impeach fraudulent conveyance, 

008 , 000 . 

Acts, ftc., may prove a joint purohaso taken in the name of one 

of sevend co^wuera, 088 . 
what may rebut preenmption of a^lvancoinen^ 030. 
of parties, cannot explain agreement, 9G6. 

Parol variation of contract^ when may be enforced, 1030. 
“SUBSTANTIAL.” 

Ifouse, what is a, 188, and mm 135. 

SUBSTITUTION. 

Of pui'cbaeer from Cour^ on what terme nllowod, 1808. 

SU BTERRANEOUB. 

Eutty, by Railway Company, before payment or depoait, illegal, 
449. 

Streams, right to, Sto et $eq, 

SUCCESSION DUTF. 

Payment of, purchaser of reversion ihontd stipulate for, 800. 
Provimona respecting, 876—278. 

What is a “ eocceseiou,” 876, n. 

Purchaser of reversion should covenant to pay, 067. 

Relative Itabilitiee of vendors aud purchasers as to, 608, 603. 
Inquiry respecting, may bo requisite on pur chase, Cb. XIII. 
a 8. 

Porchassr when protected agoinet, 658. 

BUFFER. 

Meaning of the word In covenants, 780 ; and m i6., n. 

SUIT. 

Subject-matter c^ oNty nq^ be sold, 840, but we 841. 
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BUIT—muerQ. 

1& BqtiiQri 4 dittnrbanee, 782. 

ifl within 3 & 4 WilL IV. c. 87,376, 377, and m 
C ommoioeinent ot, what ib, 377. 

]^e&dcsc 7 o(, whether an objeeiiod to iitlo, 1104. 

Eloetion between action and, 1080, and mc Elbotiov. 

Am to partiea to and jirocecduiga in, for epedflo perforirtancei 

Ch. xvm. ft. 4,10. 

STJPEEtFLVOUS. 

Tjandfl, taken by Bailway Company, Hgbt of Tender, fa respeot 
of, 761 H nq, 

Caaee in which the right dooa and does not ariae, 7C1, 708. 
Beceipt of two dirocton anfSeient on nle o( C83. 

Genera] proTlelone reepeeting, 761. 

Meaning of the words ^*town,'* ** adjoining ownora," on 
Bale ott QX^er Lands Ciaases Consol Idatiou Act, 703. 

8UPPOBT. 

Of soil, right to, 308. 

IJow may bo acquired, ib. 

Measure of, how doterminetl, 360. 

Wlicn rlgiit to woi*k niincTnls roseiwcd, 370, 37J, 533. 
luterfcreil with, giTos immedUie right of acUou, 860. 

BV PPRESSION. 

Of inatrumenta only affecting equitable Utl^ 809 ct Hq. 
Liabili^ of Tendoris solicitor for, 302. 

SUEBTT. 

Joining in bill, note, or bond, whether Tender's lien affected, 734. 
Kot joaUfied in pladng his property out of reach of creditors 
of prindpol debtor, 0^. 

SUBPACE. . 

Deficiency, on sole of woods, what eompensadon fbr, 654. 
Water, right of land*owner to diTert, 

Snbsideuce of, by working minemls, remodioa of snrtaee owner 
for, 370. " 

Sale of mioerals apart from. See CovnajiATiov of Baixb Am. 
SDEPRISE. 

When a groimd for reeemding executed contmot, Ch. XIY. 
sa. 8,0, yoMtim. 

Kot, in general, a ground for eDforeing parol ToriatloB, 1036. 

A ground of defence in Equity, 1037,1063 si $eq., 1080. 

Kot a ground for opening tnddiogs aAer .certificate is absolute, 
1806. 

8X7BBENDEB. Em Srswam 

Of prior life interest, in acoeleraUon of power of sale, 63. 

Of ouUtanding terns, ecodition as to expense 166. 

Qf lease, sgreement for, w^en to be in i^ting, 200i 



INDBX. 


1309 


6 TTiUtEK D tfi v«cf). 

Of copyholds, aud not merely admiitAnee, fthonld be abatracted, 
^ 29T. 

Of copyholds, when presninod^^SO. 

by whops prepared, dOO. 

to naes of pnrchascra appointment, 009. * 

Of saiUlied terms, when prosnxaed, 324, 1140. 

Of prior life estate, In order to make a good tenant to the 
not presumed, 327. 

Vendor of copyholds mast if i>oesible xnnke, in person, 500. 

Of copyholds by married woman, 570. 

descrliition of parcels in, 533. 

Purchaser dl copyholds, pays for, 709, 710. 

SUIIVKY. 

Kntiy for purposes of, by Bailway Company, 442, 444. 

Costs of, prior to contract, not recoverable by purclioser, 950. 
Of estate, ospeuM of, allowed, oji opening biddiugs, 1201. 

SURVEYOR. 

Valuation of eetatc by, lalscly asserted, Its effect, 102. 

Under Lands Clauses Consolidation Aot, how appointed, 443, 
025, 079^ 

Evidence of, what reliance placed on, 754. 

SURVIVING. 

Trustees, powers of, 6^ u. 006,60A, n. 

Partner, l^d of, when reconverted Into realty, 023. 

SURVIVORSHIP. Sde Jom PottenABBOB, Vagabot. 
Presumption as to, 344. 

SUSPICION. 

Mere, of fraud, is not notice, 670. 

Nor ground of objection to tiilr, 330,1104. 

Kcr a suffleieut defence to a suit for sj>ocilic performance, 1030. 

TAIL. &4 TnwAjnr if Tail. 

Kniate in, and remiundcrs on, how affected by 3 A 4 Will. IV. 
c. 27, 369 ef seq. 

How affected by judgments, 457, 403. 

TAKING. 

Land by Railway Company, what is, 210, n. 

TAXATION. . 

Of costs, under 0 A 7 Viet, e* 73, 723 U $eq. 

under the Court’s genenl jurisdlctioD, 727. 
under 6 A 9 Vict c. 119, %b. 

What arc special oircumstances for dlreotiog, after delivery, 724. 

after payment, ib, 

TAXES. 

liocal, need not bo mentioned In partlculam, 116 . 
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INDRX. 


TELKGBA'U: 


8 ijr^tar« toiofltnicUoQfl for, may-coiuititato bmding.^jToment 


TENANCV. • • 

Of imreluaer/How.afrectdd hy cc^Akct, 430. 

c«Me», 04 coavd^rofifi^ dlO. 

Notice off U notice of tenant’s intcresle, 401,866,807,1078| 1077. 
but not 08 bet«*een Tchulor and porchooer, before com¬ 


pletion, 4^8, 860, 1077, o. 
and not of Icn^it^c title, 874. 

Subsisting, eontiunes After pnrcnnso^'810. 

Past, noties of, is not notice of Icuant's interests, 874* 

Of Tender, notice of, is no notice of lieu, vlien, H74. 

In covunouy wYicu prosamed from lui equal ooutribution of the 
purebosc^inonej, fta, 084. 

From year to jear, contract for, not euforceablo iu Equity, 008. 


TENANT. 

Cououmnee of, In apportionmaut of rent, on snlo, 230, 131. 
Allowances to, condition respecting, 132. 

Encroaebtnenti by, cuoro foy biudlonrs iMUofit, 163. 

Agreonieut with, when witliin Staluto of Frauds, 2(H), 204. 
Iiiquiiy to be made of occupying, 431. 
lleterioisting acts of, rendor is liabio for, G40. 

Vendor ^}eotiDg, purobiter may olaua oompeusation, %(f. 
Occupying, purchaser being, may yet claim componsation for 

misdescription, 632. 
huw iilfccted by contract, 436. 
Notioo to, to pay rent when a disturbance, 782. 

when Teodor justified in giving, 1088. 
Liabili^ of, to purchaser of reversion, 813. 

Purdjase I 7 , its oDect on tenancy, 818,816. 

Not a proper party to vendor’s suit for spe^fic perfomuinco, 
1006. 

*WhAt acts by, are a part poifonuanoe, 1083 et teq. 

Building on landlord's property, improves for landlord's lieneiit, 

843. 

except in whnt oases, 

TENANT AT WILL. 

Ifow afiected by Salute of Limitations, 364. 

Who within tho statute, 363, 438. 

Tenancy of, determined by contract for purchase 858 oud sm 
384, 436, 438. 

Purchaser taking powesdon, prirnd/a^, is, 438, 968. 

TENANT FOB LIFE. 

May sell or lease under power to trustee for bis own benefit, 
37,41,48. < 
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1KDEX> 

TENANT FOR lAFFj^eonlinHcft). 

May pnrchMe from tntitees of settlement, 42. 

«Bigli4 ofj to rente of eetiite ilii'ectetl to be eold, 58. * 

Not to Im prejudiced hy doley o^truetee in eelling, 58, &9. 
Power of, to cOneent to Low ftflbcteJ by alienation, diergee, 
76. . ^ ^ . 

• By joioiug ae protector iu dieentaiUog deed, 77. 
i^Utled to epportlonmout pf diridend fn stock when sold to 
purchase land, 80. \ 

Actual, or imminent^dcath of, must be dieoloeed by intended 
parchoeer of reverdon, 107. 

Not entitled to forf^iM Apoeit, 194. 

Deatl^of, after euptifoet, gain by, belongs to purchooer of rever* 
elon, 849, 1886. 

Sole by, and reniaindermaai eetata liable to aucooMion daty, 877. 
Bight of legal, to custody (rf doodo, 410. 

Liability of, to oovonout ior tiUe, 547, 54K 
WhethiT entitled to be reimbun^, under L. O. C. Act, 664. 
iSutitiod to what income from putx;baa6-inuney p.'ud into (lourt 
under^juiiU Glaueee Coueolidation Act, 665. * 

And revoreloner, sale by, it ti'eatod ae of on eetate in ^jotseesion, 
750. ^ 

May euo for hreoob of coirenante for title, 770. 

Itemaimlerinaa hoe uo claim ou damages recovered by, 707. 
Avquleecenco does not bind rovereionor, 843. ** 

Oonctirrenoe in ecttlement, when a eouoideraUon, 601 , 80H. 
Contract by, under power, enforced ogaiuet remainderman, 905. 

not under power, trusteee for sale need not adopt, 

1002. 

parol by, end orpenditure, doee not bind rom&iuder- 
man, 1031. 

Under vendor’e will, u neceaeaty party to bqi^ 1009. 

Not compelled to piocure a title, 1051. 

When oompelled to convey partial intertH^ 1064, 1005, 1008. 
May buy, by pemiisei«m, ou sale by Court, 1105. 

TENANT FBOM YEAE TO YEAR. ® 

How affected by Statute of lamitatioua, 385. 

TENANT IN COMMON. 

ODe^urchoaing of another, what abstract to bo forojalied, 280, 

886 . 

Poeaenion of one, does not save right of another, 387. 

* May compel eevowner to produce de«de, 400. 

Enters,into what covenants for title, 550, 551, 558, 704. 
i^ovenonts for litle by, lu>w restricted, 794. 

Most perfpm) the oontraet for sale, as respects him own eliore, 
1067. 

llediviiig euUro profits, when liable, O&O. 

Of mortgage, purclioso of ix)nity *of redvhijitiou by, D24. 
von. ti. n II II* 
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IKDSX. 


TB^ANT IN TAIL. 

Under Entailing Act, mej erU nnder LMde Claonea Coneblidn* 
tion Act, XA 

In poMeerion, whether ab|tract ehowlng Tender to be, cbowe tv 
Ipod title, S8d. « 

dtatutoiy b«r«egnlnst» its effect on iasne end rental ndemiui, 
269 8t4dq, 

Eetate of, how offleeted hy law of jadgroenta, 45^, 400. 

Whether judgment creditor of, can taka load in cxocuUon 
against remaitidenDan, 400. 

AMuranoea hf, 607 H mj. 

Induced hy frond to bar ike entiul, remedy of remainderman, 
766. 

CouffnnaUoD of Toidahle eatate \jjt 611. 

Contract by, doea not bind iaana or rem^ndermao, 865, 006. 

In remainder, decreed to oonrey base fee, and oorenaat to bar 
remaindera when praoticabie, 618, 767. 

Aaatgneea of bankrupt Tender oompelled to bar entail, 600. 

TENDER 

By mortgagor" neecnaary to preTeot aala by mortgagee, 71, and 
am 330. 

Of paymenta of annuity, when maienal to rightn of pnrobaacr 
on death of ee^i q%$4 vie, 860. 

Of depcNdt, on Tendor’a reeeinding, 483. 

Of conee ya nce and purchoae ■ money, by purchaacr, before action, 
96a 

Sealed, aalea in Chancery aometimee made by, llOO. 

TENURE. 

Must be diatingiualied on aale of iotannized lands, 154. 

But need not in contract, S80. 

Miaatatameot of, whether it admits of eompenaation, 136,1073. 
Of allotments, 866. 

Landa of erery, azeept aneCent dcanmne, art inolnded in 1 & 8 
Viet a liO, a. 13,463. 

Variation iUf ia a breach of coTenant for seisin in fee, 761. 

i ** 

TERMS. See ETiDizaa 

Couditiona as to expense of get^g in outstanding, 166. 

Of contract must be fixed by, or deducible from written agree¬ 
ment,. 819- 

must be acceded to by both pariiaa, 886. 
plaintiff, how far b^nnd to show, 1038,1033. 

refusing to pe rf o n n material, a aalBsient 
def^e% 1066. 

TERht FOB TEARS. See Lzaai, LnaBUnoLD, hCaamnD Womaw 
Satibfibd Tsems. 

Condition as to expense of getting in outatnoding, 166*^ 

Beaiueet of, how aff'eoted hy pnrritaao of reTareioo, 870. 
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TBBM FOR YEARS—(mtittwcf). 

Fr««hQld title need not now be ebown, on lelo of> SOO. 

exeept in what comi SOI. 
Old, whet title to, must be abetftoted, 894. 

Satiefled, title to, moot bi ebeUnoted, 880, 994 

when not deemed to be merged, 871, OOG. 
aeeignmeat or enrrender «if, when preetimod, 3SI, 
1140. 

a^ for diepeneing with aeeignment of, it* eifect, 880. 
.what ie a, 880, n. 

proteeted pnreheeer, witliont notioe, from judgmente, 
when, 461« 

when e protection againet Crown delite, An., 404 
Beneddal, bow aflboted bj judgmente, 457. 

Of married woman, how eonveTed, 577, and me 1001. 

Alienation of, hy exeenton, 580. 

Termor oontrac^ng to eell the fee^ most aaeign, 108A 

parohMing fbe, ite effect nnder old wille law, 870. 
Instead of fee, porohoeer need not accept, 1078. 

Nor short instep of long, 1074 

Tniets of, porohaeer how far alfbotod with notioe of, 876. 
TIMBER. 

Wfint trees are, 183, and ess s5., n. ^ 

Power of felling reeerred to leNee, lease held to be notice of, 
08,11. 

OmameutaL effect of feUing, 87, 848, 865, 436, 441. 

Reference to, on sale of copyholds, 117. 

Fitlueisjy rencioni mtut eell with estate, 68. 

Standing, tmsteee should sell with estate, 68, and ese 1184, n. 

sale p r oce e ds of, are personal estate on death of vendor 
before completion, 855, a. 

Condition for payment fbr, 133. 

Agreement for aale of, when to be in writing, 808. 

Felled, Ac.^ after ooiftract, belongs to finrchseer, 947, 848, 640. 
Fall of, by porehaser in p osses sion ^forc payment^ when ro- 
.stnuaed, 801, 436, sod see 437, 109a 
% resson for purchsso-mouey beiog paid into Couit, 
1090. 

by vendor in possession, when it avoids contact, 441, 
and see 1087. 

when a subject for compenmtion, ib. 

Price Qtf is subject to stamp dnty, as psi*t of Uie consideration, 
585, 697. 

interest upon, when payable daring delay, G31 u mq. 
Compensation fbr surfsce deffcisiicy, on sale of timber estate, 
654 

PrJoe of, inclnd^ ae part prios of estate, on opening biddings, 
1808. 


u B n 8 



1404 


X£fbEXa 


TMR 

Whftt, allowed ft>r aleciion by Infant patobaMr» S6. 

for impeftohing or totting ttide pnrehaa^ k 
41,798. • 

^ for elootioo by afatigneo of bankrupt, or di 

* claimer by bit truttoo, 254. 

For talc by fidncitiy vondort, Ch. XL §. 1* • 

At between tlio ctMuU que 56. 

For tale by exeenton nuder itupllad powar, 00, 61, CIO, 617« 
iSobiii T. tfwspo, remarkt on, 60 . 

' For tale by truttec, nmy not be anticipated, 68. 

vben may be iratt|>uMe<l, 63. 

For inreetnieut by tnutce, 68. 

For delivery of abatract, and oomptetioo, coodiUona m to, 125, 
130, 280, 906. 

For making tearchoa, 490. 

For objoetiog to title, eomlitiona limiting, 157^161, and $et 172. 

may be ttted by fiduciary vendor, 157, 
172. 

For (briber objeotious Co title, conditions Umillug, 158. 

Wbeu it begins to run, ICl. 

For aoceptance of olfer, 831. 

Of destb, presumption at to, 348. 
btigUUiv when evidence of, 346. 

For exaiuiuation of deeds, 306, 406. 

. tTuder FreiicH|ition Act, bow to bo computed, 356, 357. 

Wliat allowed under the 3 & 4 TVilL IV. c. 27, 370 et 
Under Heal Property lamitatloQ Act, 1674, 425, 4<K»« 

Lopse of, may refuler a iltlo leas safe, 401. 

Wliat exclodeO, 303 et wy. 

EaMOtial at Iaw, and when in Equity, 127, Cli. X. a 1, 074. 

in Equity, when vendor mean liability by keeping 

the property, 416. 

or when property is of (lactoating value, 

4ia 


or of a detcmiiuablo 
cliaracter, ib, 
or of a wasting oha* 
ructer, ib. 

or )M required for eu 
immediate purpose, 
ib. . 

or wUcro veudon are a fiuctuatuig body, 

lb. 


nr where purchase-money wsAted for dis¬ 
charge of ineniubmoces, 420. 

When ujade essential as to requiaitioua, whether fft ftu tinl also 
u to tbe coiupleUoo the purciiaee, 481. 
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TIME— (flontintisd). 

When not made eaaentiali nutj be limited hy noUee, 42S. 

When held to recnain at option of piirehaeere^ 4S4. 

May be enlarged or waired in E^niiyi A* 

by^proceediog in pnrobaee, 
by neglect to reqoiro poeageeloni 4S§. 
by not olgeoting to delay in completion» 

424. 

Hov not enlar^ at Iaw, 480,071,974. 

For oompleiion, delay in, ita effeot, 687 ei # 09 , 

Bole a« to, aeiimilat^ at I^w and in Eqaity, 970. 

For setting aaide sale of revemJon, when it b^na to mn, 709. 
For executing a farther aasuranoe, what allowed, 788. 

Priority in, when it gOTems the eqidtlee, 837 009 . 

Itfl effect, iji couaidering the enffieienoy of acta of part perform* 
ance, 1083, 1084. 

What lapse of, eaffideut to bar r^ef iu Equity, 1080 et seq. 

where there ie a rcfoml to per^im the oootract, 
1086. 

For ealc by Court, 1190,1101. 

Fixed for sale by author of trust, Court cannot in general anti¬ 
cipate, 1196, 1884. 

TITUK 

Qnint of, when lost, oondition ae to, 166. 

Wtiere estate le sold free fkt>ni, exemption should appear on the 
abstract, 883, and M 889. 

Wliat title to, should Im abstracted, 205. 

Commutation of, 363. 

Should be shown in abstract, 303. 

Merger of 869, 368, n., 1039. 

When held as Uy property, 896, u. 

ApiHjrtionment of, 364. 

ExempUon from, or mo<iuji, how proved, 353, 354. 

How affected by Statute of Limltaiious, 355,377. 

by juil^mcnts, 457, 408, 463. 

Liability to, a fatal defect, if estate sold as Uthe-free, 1075. 
Unless freedom from tithe soems to hare been no part of the 
indaoof&ent to the purelisee, 1078, serf ^ 

TITHE-FBEB. 

Title to estate sold a^ 869, 895, 1076* 

When estate la sold, exemption should be shewn on abstract, 
. 883,880. 

TITLE. 8u MAnstfrautn Tnu, Tin. 

Instancee of good, bad, and doubtful, 1137* 

Fiduciary rendors must show a marketable, 84. 

Forty years now sufficient root of, 89, n. 

Marketable, Court doee.not always require, 89. 

As to disdosnre ot dofeots, Ac., iti, by vendor, 94. 
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T1TL&—(eOK 

Wont of,,to material port of ostnto» 136. 

CouditioM mpeciiiig, 150 «(«g. 

Blglit to Qoll for, vboD tlclnilMl bj ipodal drenmitAnco*. 151. 
Known to lio dotMUro, iti oflM on oondition u to tiuto for 
tDAkisf otjooHoc^ 158. 

** &Atidbetor7,’* meui * mArkotAble,” 158, vlut S«, 84,180. 
Cl«Ar itiimlAtion u to, blntU pnrcbtier, 15p. 

GondiUosft reotrietiro of mAritetobU, ihould bo aporingly uoed 
* by tniftoofl, 173, 174. 

Protendod, nio of, in iU^id, 838 $t teq. 

Whftt ia A protond^, 840. 

WbAt ii not, 841, 848. 

PurcbAocr claiming Aocming benefit to eftate, vben bonud to 
Aooept, 849. 

YorifiaiUoa of, 148,145,155. 

CocumetfoemeBt of, under epedel oondiUone, 158. 

Wbet ia a onfficlent root of, 89, n., 895, 897 «< m;. 

Wben perfect, 881 d seq, 

Wbmt Are not defecU in, 881. 

Good, thongb ioimediAU oonvoyanoo not procurable, 884. 

What to be ebetneted, in vmnonA cam*, Cb. VITI. e. 3. 

Moot extend over what period, 893. 

Abetmted, AOoeptA&ee of, ite effect, 300. 

Defecta in cUent’a, not to be diarlnend to ABOtlier client, th. 
Under Tithe ComnntAtion, Preeoription, and Limitatione Acta, 
d 379 d mq. 

When mnat be ahewn, wliere time not made aM&Ual, 488, 483. 
ObjccUona to, n^tiationa npon, and widver of, Ch. X. a & 
PoeMnion, wbeo a waiver of ebjectione to, 433 «i aa^. 

Waiver of objectiona to, by acta of ownetvhip, 436 at $tq, 

Wben to be alleged in pleaUinga, 1013. 

Tidnoiary vendom, whether bound to covenant'for, 550. 

Ownaev or inenabraDCore not naktp^ power of ptircboaeTe 
nnder Lauda Cleneea Oonaolidation Act, 1845, 682, 595. 

Aa to payment of inteiect dnHng dday is making oot, 087 d aa^. 
Aflidavit of, on petition for payment of pnrdhaa^money out of 
Court, 667. 

To land propoeed for reinvectmen^ mnat be approved by 
OoQTt,67a 

Statetory, voodoar’a ooete of cnaking oot, Baiiw^ Oorapontee, 
dce.,pay, 711. 

Uefeota in, what to be kept off eonveyanoe, 508. •, 

Dcfoete in, vendor until ooDveyanee laoet make good, 591. 

purehiaeHa genenl resedlai for, after ocnveyaiiee, 
depend on veodor^e eovena&t% 777. 
pTirrihaanr negleeting to inveatigalo, haa notioo of, 
8H^ ' 
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TITLE—(cm^mcarf). 

Of parohaaer, whea impeaohable oader R^iatrmtioci Aetis 
Dafaetiro, parchaaer aeoapUfigy tbroogh fraud of Teudur, ix** 
lioTady 708. 

Kew, acquired hj TeDdor, pur^aser^ right to, 80^ and 
LeMori% lomto luu cot^ of^ 868. 

how fiu* purehaaer f rom l oaa aa baa ootioa of, 674. 
ooadition agaioat production of, 146, 167. 
rule againat prodoction of, 167. 

when itappUu, 168. 

Want of, to aa 7 part, when fatal at Law, OSS', 06C. 

eontraot going off ihroagb, wbethor puroliaaor cau 
claim damegoe, 960. 
maj reoorar hie eapouaea, 40& 
whether he ia liable fbr oae and occupation, 968. 
Oortiffcate of, moat be procured, before injunction againat action 
for want of title diaeoWed, 978. 

Time fbr ahowing, in action at Law, 974. 

Equitable objeotiooa to, entertained at Iaw, 976. 

Depending on voluntazx aettlement, whether it will be forced 
on pnrehaaer, 909. 

Wont of, in plaintiff^ when a defence on the ground of non- 

mutuality, 1067 4t mq. 
when a Teador^a defence, 1063 ei aeq. 
when a puitdiaaer'a defence, 107S ef eeq. 
lieferenoe of, and proceedings thereon, lt)06 ecq. ' 

on purdume oader decree, 1908. 

What, may bo required on reference, 1099 H aaq. 

or by purehaeer under decree, 1099. 
Bad, purchaaer after great delay not fegeed to accept, 1116. 
Cocta, liow aflbeied by queationa o^ I1S4 ef aeq. 

Supported by dedaion d the Lorda, yet not abaolutely, good, 
nos, n. 

Znetanoea of good, bad, or doubtful, 1137 W Mg. 

Begiatration o( under Xaurd Begiatry Act, 1149 et aaq. 
Declaration of, 1140,1148. 

Begiatration o( under recent Act, 1161 ef aag. 

Purchaaer on aale under Settled Eatatce Arta, has an indefeu- 
uble, 1179. 

Defective, Court iriien will not paas, 1196. 

Inreetigatioa on aalce by Court, Ch. XXL a A 

TOMBOTOME. 

ETldenoe of pedigree, 349. 

TOWK. 

What is a, 763. 

TRADE. 

In contract fbr property connected witli, time gonerally essen¬ 
tial in Equity, 419. 
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TBADE—(oonl4KiMQ. 

Coreumt not to carry on, vhen enforceablOp 767,766,904. 

hov not vnived, 773. 
xfM meauing in a parUamoatary oon- 
TayaapOi 505. 

VantJort htUd to cany oo, at thalr own riak, 634. 

Property purehaaod for pnrpoaea of, does not sorriTO in Equity, 
983 et uq. 

Usage, oridence of, in explanation of agreement, 963« 
TRADER. 

Scttlexnenti 1^, what void and roidalde, 910,911,936, 930. 

TRADITIONARY EVIDENCE. 

Receivable lu mattore uf peiUgree, 346 tt nq, 

TRAITOR8. 

How far dlequaliRod to sell or bny, 19, 89. 

Effect of pardon of, 13. 

Present law rospeeiing, 13, .89. 

Avil 4€4 FtLo^a 

TRANSFER. 

Written, of p:iro] agreement, when a Tilnable eonsidoration, 
SOI. 

Of property, instniment reoordiug, liable to duty, SSA 
Of yboree, preoantlons to be obeorved ou, 898. 

Of mortgage, oiuiseion to give notice of, its effect, 677. 
TRAVELLING. 

e 

Expenses, for inspection of deeds, who boats, 160, 407, 406. 
TREASON. 

Its clfect ou sale or purchase, IS, 89. 

(.'liiif «e PBLosa) 

TRILVTY. 

For purchase relative dnties of portioe during Ch. III. 

And ogreomeut, test of dllfemnco between, 888, 829. 

TRUST. Hbsvltihu Trust. * 

For sale under special eonditiona. Its eflhct, 174. 

When to be disclosed ou abstract, 300 etveg. 

How affected by Stainte of Limitationi, 380^ 3H1, 364, 394. 
What is, and what la not, an arpmf, 360. 

Vendor’s lieu for pareba^mouey, is not an crpreas, 381,394, 
731,732. 

For payment of debts, trustee for sale may give receipts under 
a, 597. 

Involving disorcUon, purchaser need not see performed, 599. 
Estates held in, how affected by judgmental 457 ei eeg. * 

by Cw^wn dthU^ 493.^ 

Notice of, how iar material as regards proteotion of legal estate, 
830. 
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lAQd improperly pnrehAMd oot of trost monoyi l>acomM im* 
premed irith» 939. 

Propertyi improperiy told, beeqpief t^iopreeied iviib, when, 
906. • 

For peitnerehipp hofw mey be eetabliebed, 928. * 

Betoltiiig, on porcbMe in namo of atmuger, 930 ti eeg. 
Declaration of by peraon holding legal eatata, ita offeot, 630. 

By whom abonld it oigned, 929. 

Vhietbor binding, if in faeonr of a Tolnnteer, 099. 

Breaoh of, purobtaer when affscted with notice of, 670. 

when an available defence, 1047,1051. 

Not to be regietered under limd Tranefer Act, 1K75, 1167* 

TRUSTEB ACT, 1860. 

Conveyance or vesting of legal eetate under, 582 «e IISI, 

and 1820, 1891 in noliV. 

in eaae of InnAtio or infant tniatee or mortgagee, 
084. 

of truatec out of tho juried lOtion, ib. 

Of it being unlcnowu who waa the 
aurvivor of aeveral ipustaea, ib. 
or dying witliout an heir, ih. 
or refusing to convoy, 585. 
of heir or deeiaee or mortgagee bei\)g out 
of the juriadioUon, ilf. 
or refuaing to convey, ^ 
or being unknown, 686. 

Coata of conveyanoo or vesting order under, 684 u., and sm 708. 
Order made under, when oonclualve proof of facta alleged, 588. 
Meaning of terma used iu, 684, n. 

When vendor or trustee withiu, 569. 

Cnees where vendor or hie heir is Judd to be trustee fbr pur- 
chaser puder, 590^ and acs 1120. 

lAud and ohargoa rmstered under Laud Tranafer Act, 1676, are 
within, 1167. 

TBIXSTKE REUEF ACT. 

Mortgagee may pay in snrplua procoeda of anlo under, 6C, 613, 
6CA 

When auoUoneer may pay iu deposit under, 179. 

Furduiser is not a trustee under, 246, n. 

May hSovd znaaiia of perfoctiug titles in aomn cases, 61% CGI. 
Purchaser aubjact to a pecuniary charge may not pay in pnr- 
chase-money under, 662. 

AlU$r where there are adverse ctaima. or no power to give 
reoeipta, ib, 

TBUSTES. Sm Tiuf avt roa Lin. 

And osfiut gua trmi, tnuiaoctiona between, 20. 

Purohaaea by, voidablo, mlea as to, 31-.*48. 
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Wb^t tnutMi M within mlat ttgnlnft^ 41 Hmq, 

For mIo how fnr lUaquAlifled from purobaiiog 42» id. 

may not mU» whan objaota of trust utUflail, 6S. 

•hooU proinot* oonpatkion, fO. 

*Af to «ias bji Ch« IL m. 3, 4. 
llodtious taU by» Mt aaido, 

Sale bjf undor Lord Cruuworth’s Ao^ 66, 74. 

the lamd TrmDtfer Aot, 1873, 1164. 
ot purubaee 1^, under ▼. A P. Aot, 1874,74,176. 
liability ctf, refbauf to adopt oontmct qH4 truit, 80. 

An to pureheeee hj, Ch. IL a 6. 

Of bankrupt under Aot of 1869, 54, 67, 855, 873, 795. 

Inquiry o^aad notloe to, ae to inoumbmneefl, and of compIeUoii 
96,99, 451, 693, 657, 65a 
liability o( for girlng wrong luformetioo, 451. 

£k 0 on liablli^ of, sa 

Oaniiot allow coupeoaalion for hU own mistakee, 141, 175. 
Sp«dal coD<UUoo% whether he can bujf or eoll under, 89, 17a 
Vendor and Purchaeer Act, 1674, oay tell or boy under, 74, 
89, u. 

Acting as eolidtor or auoUoneer, cannot cbaigu ootta or corn- 
mierion, 87,181, 783. 

^Pefbiu accepting truett may etipulate for remuneration 87. 
Acting prudently, not liable for luee tUiuugh aue^nocr, 181. 

Of eetate, vendor ie, for purchaser after coutmet, 845. 

Subject to what qualidcatione, 84*% 840. 

Where title derived through surviving, his wlil, containing a 
general devise, should be produced, 331. 

Pruvirions respecting, in Statuio of Limitations,'380, 361, 384, 
365,303, 394. 

Acknowledgment of titles or payment by, bars ceriM que tnitt, 
366,397. 

Covenants, on sale by, 65,130,178, 545, 550 ef ee^. 

Bound to QMivey at request of ctitni ^ Iruri, 511^ 581. 

or of trustee for sale, 65. 
but only by the deecription under 
which he took the estntv, 68a 

Conveyance from, under Trustee Act, 1850^ 588 el sag., 1181, 
1881. 

Becoming bankrupt, may l>e sui^eneded, 687,586. 
pQcriiaser from, when hound to see to appliosUon of purriiaes- 
money, Ch. lUlL a. 3» 

When iwotaeted from this liabiii^ by statnte, 595, 596. 

On wlmt prinfliplee the doctrine of the purchaser’s llabiUty' 
depends, 596 ri stg. 

Power id, to rriease part of mortgaged land, or to sell laud in 
which trat^moneyf have improper l y been invested, Ac., 610 

« stieg. en,6ia 


1 
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TBUSTEE—ecnUintMcl). 

' Sorriring or contSnaing^ whes eompeteot to giro a fUsolmrgo 
for porch MO ■monej, 6 M H pq, 

DovioMi of iorriTiiig, whaa ab )0 to teU^ 606. 

FriiThMO inrmnyi bow t# bo poid^ ou lole bj, 606. 

All the trostees shoold jdn to the ree^pt» 607. 

Whether dieclftlminft ehoold conoor in receipt, 606. 

Applied hj Coart, hae the eeine dlMreUconry powere u iin 
original traetee, 600. 

CcaapoUory nle bj, under power, U a oonremoo, 673. 

Xaabilitjr of, for loM, 667, 066. 

Power of eele under Lord St. Leonarde* Aet, 616. 

Can maha good title to purthaeer without notioe, 666 tl mq. 

Legal eetaie got in frMo, when airallable, 666^630. 

Tmproperi 7 purchaaing in hie own name, holda for the re«<Hu qne 
trust, 999. 

Notice to, edeot o^ 676. 

One of aeveral, notice to all, 667. 

except in what caaeo, 668 . 

Coutruot by, enforoed against essiuu 90 ^ trust, uuleM It be in, 
breadi of trust, 996. 

Represents fals csstuis que trust for the purpoees of suit, when, 

1010 . 

Under the Jadlcatore Ac4 1673, when, » 

Agreement by, to exonemto oetate,* not onforoed agidaBl, 1061. 

TRUSTERS AND MORTOAGEB 8 * ACT. 

Sale by mortgagee under, 65, 76^ 74. 
by trustee under, 60. 

TRUST-MONEY. 

Purchaser, when liable to eee to application of, OIi. XIII. a 3. 
When may be inrcelod in purchase of real estate, 87. 

Invested iu porebaso or on mortgage of land, ae to the |>o>vor of 
the trustees to deal with the land, 609 et ssq. 

Istiul purchased with, becomes imprcese^l with trust, 939, 940, 
and JSC 611 . 

Evidence of purchase with, 939. 

TUNNELLING. 

Railway Company, whether a ** taking,’' 210 n., 444. 

TURNPIKE TOLLS. 

Not wiUun 3 6 ^ 4 Wilt IV. c. 87, 396. 

UMPIRE. 

How to be chosen, 624,626. 

How to be appointed^ nnder Lands Clsusos ConsolidnUou Act, 
686,978. 

His dedsion conelnsiTa ae to.raluo^ 1084. 

Except in what cases, 45.^ 
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tTKASOERTAINED. 

Oe 0 tHi* qm ificir, trutaei for» can give AwpU, 597. 
latmat under expected iiiclo«nire ,nward,inle of^ at Inadeqaate 
price, nppoziedf 1091. % 

UNAjjrnonizED. 

Agent, note of,*maj be adopted, mhWf 168. 

Acte, bj agent, bind principal, wlien, 163,164. 

UNAVOIDABLE. 

Obetacle, whether delay in making oat title ia on, 036. 
UNCERTA1NT^^ 

In material terma of agreement, fktal, S80, 995,1033. 

Of amoQut of consideration, whether material, as reapoota the 
question of adequacy, 748,1U81. 

Ah to quantity of land taken, its effect, 1001. 

UNDERLEAS E. Se$ 8u b« Liaeaa. 

Sold, ahouid be eo described, 190, 136, 14a 
Effect of agreement by lessor to pur^ase, 879. 

Instead of lease, purchaaer need not aooept, 180, 136,1073. 

nor need ▼endor grant, 1078. 

Gorenants, on aale by way o( 549. 

tTNDEBTAKINa 

^^rendor, in eouditionsi strictly ooiietrued, 110. 

Yot delivery of posHesiuoD, not enforoed in Equity, 481. 

By solicitor, for pajment of costs, snforoecl aummarily, 413. 
to perfect title, uot so enfotced, 433. 
to complete purchase, enforcod as au agreenient, 
887. 

UNDERVALUE. 

Vendor selling at, has no remetly, 748. 

UNDERWOOD. ,S«Coppica. 

UNDIVIDED SHARES. 

Trustees should not sell in, 68. f 

Owners 6£^ may compel production of title dcoda, 400. 
Purchaser having contracted for entire^ uot conipellablo to 
take, 1073. 

UNTENABLE. 

Objection nuulo and povntted in, vendor, under condition, may 
rescind contract, 158. 

Reqniaitions, danger of, 428, and 1131. 

USAGE. 

Parol evidence admisidble to explain local, 986. 

or trade or profes* 
^nal, 886,063* 

Of Stock Exchange, its effmt on contract, 898, n. 

Modsrn, may show what passed imdsr auciost grant, 333. 
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USB AND OCCUPATION. 

PttrcbMer, liable fbri 252^ 432» 2^ aud Me 093. 
may aae for wIiqd, 263, 430^ 616. 

USUAL. # 

Cove&anti, vbat ar^ 16^ 644. 

alitiold not be doacribad aa, an particulars, 16^ 

USURY. 

What ia not« 129, and a6., u. (mX 
lutereat oniouaUng to, may be nxluced, 767. 

VACANCY. 

Occurponding coutroci for aale of advowaon, 260. 
lu tniat, diroeUil to be filleil 0 ) 1 , whether eurviving tnuiieea 
ocui givo receipta, 606 . 

Of pQiMiWBiuUy no notioo of eendor’e want of tille^ 676. 

VAOUB. 

Description of oopyboldn, safflcioDt, 166. 

SHtate, when insufficient in agreement, 819. 

VALUATION. 

Truetece for mle, may make a, 79. 

As to fiaiug price of laud by, 88J, 828. 

Under (^omuiou \mw ProcoiiDro Act, 223, 22A 
As to flaing price of laud by, under Lnula Clauses Consolidalitm 
Act, 81, 448, 625. ' 

Agrsenieut to sell at a, 821 el m^., 1084. 

Terms of must bo atrietly conforTDsd to, 821. 

MiaUiks of valuer in, may bo rectified, when, 026. 

Should be signed by all tbo valuers at the samo time and 
place, ih. 

MiflsCatexueiit of, by vaiulor, ita effect, 108. 

Xjow, vendor need not disclose, 94. 

Of timber and fixtures, na to interest on amount of 631 wj* 

amount of, is subject to ad tulomadniy 
aud must be slated in conveyance, 626. 

VALUK. • ^ 

Altvratiuu in, after contract, 848 a 049. 

immat4!rial, on the question of wicquai^ of consi* 
delation, 764,1060^ 1083. 

'Wbetber porcliaacr, resciudlng contract, am cIauh for, 041). 
Fluctuating, of jiroiKuty, may make time csseutial, 410. 
Italative, of covenants. Court will not determine, 68C, ii, lOCO, u. 

VALUISBS. Sef Valuatzov, Asbitratoe. 

Under Comnious iDclosurc Act) cannot buy laucU in pArisli, 33. 

VARIATION. NecFoSM. 

Parol, of couditiona, Ac, generally inadmissible, Hit, 111. 
Shoold be reduced Into writing, 111. 

Of description of paroeU, iU effect, 114, 

Of eootraot, by aodtloncer or agent, 178, 186. 

Detween statutory and local measurements, 644. 
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VARIATION ^coHtiHUai). 

In qiuuitityor quality of eatato, when a tubjttct for coiufmK^ 
' tion, 644 ^ $eq. 

Of offer, in replj* amotint^ to a rofonli 230. 

Pkrol, of eontnct, ioadminiblo at Jaw, 07A 

* whether adgliwible on bekalf of plaintiff iu SJqnitj’, 1035| 
1036. ' 

it admifltiblo on behalf of defontlrmtio Equity, 1037 4t mq,, 
and «w 10i3» 

proved by defandaDt’a agent, pl.^irltiff allowed to take 
decree with, 11A 

offered Ity bill, defendant may cl eel to take decree with, 1116* 
proved by defendant, be may take a decree with, when, 1116« 
VENDOR AND PURCHASER ACT, 167A 

Karried woman, a bare traetee, may convey at a/eme«oft,niider, 
11, 617. 

Legal peieonal repreeeutative of mortgagee may convey mider, 

in what caeee, 15,16, 691. 
of tnietoe mi^ convey when, 691, 

but iM lies. 

Tmtteee may tell or buy noder rulee of, 74,89, n., 176. 

Inabilliy to himith legal covenant for production, uoi im objec¬ 
tion to title, 143, S82. 

Qttle at to reeitalt, Ao., l>eiog evidence, 148, 387, 351. 

Rule againet prodooiion of leeeor’e title, 167. 

operation and effect of, oonaidered, 168. 

Roloi in, apply to private contracU, 806. 

Did not affect (m wcC 7) right of oontolidaiing teenritlet, 
864, lU, 503, n. 

but thit eoction now repealed, 
4 1170. 

dobeUtotet forty for eixty years as a good root of title, 29X 
Doee not affect pnrehater’t right to production of deeds, 407. 
Vendor entitled to totaiu deeds, on mlo of part of estate, 674. 
ProvinoDt of, retpeeting registmtion oV wills, 663. 

Purchater pays for ooveuant for prodnetiou, under, 706. 
Doctrine of protection of legal estates how far affected 1^ the 
7tb section, 636 ; now repealed, 1170. 

V ERBA ti. 

Declaraticut at sale, their effect, 110^118. 

thonld be reJuctti into wiituig, 1)1. 
Appointment of agent, ine xpedient, 1 fiz. 

License, whether valid, 190. 

AgreemenU. &s Statuts or Pbaops, Ch. Tl. end Ch. XVII. 

. teet 4, 997. 

Evidence, when admiteiblc, to explmn agreement, 886,'831,068 

i4q, 

Enlargement of tine, had at Law, 4Ls 974. 
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Agr«em«ni for indemnitor enforced^ 611. 

Waiver of contract not nuder eeal, wlietbor a defence at I^v^or 

in Eqniij^ori, 1086 . 

VBRIFIOATIOK. • 

Of a^traet) vondoKe liability respecting, 149, ld5» 156, 407^ 

not excLoded hy condition against prodaction, 145. 

acceptance of title, 43t). 

Conditiona respecting, 141 -~145. 

Sboctld be at vendor’s exiiooee, on sMe fa lota, 155, 173. 

Wlxat evidence necessary for, Gh. VIll. a 6 . 

Of Court Bolls, 311. 

I>ela 7 in, efTeet of, aa to intcreat, 648. 

CoiU of obtaining, 1186, 1180. 

VESTING OBDKB* 

Undor Tmatoe Act, 1850, «5S4 et # 07 . 

Operating as oonreyanee is liable to sUmp dnty, 686 , 708. 

CoeU of obtaining, 1186,1180. 

VEXATIOtJSi 

4 

Ite-iuvestmonts, coats of, not allowed, 71R. 

Objections to title, rufarence refusud on ground of, 1007. 
Oouduut, its eitcct on costa, 1184 rf se/. 

VOID. 

I^ase, may lie binding as agroomont, 106. * 

Agreement, may ojiemto as licence, 801. 
l^^ense, no abatement allowed for, on sale of reversion, 10 ?l« 
VOIDABLE 

And void assumncce by infant, disUngnUhed, 8 , n. 

Oonti'ACt, how may be set np, 105. 

Kstate, created by tenant In tail, how eonfirmed, 611. 

Or void, Agreements, Ac., purchaser how far lioiind by notice 
of, 861 ct $cq. 

Lenses, whetlier vendor may set aside, fi»r his own bcuefit, 665. 
VOLUNTARY. " 

Ti'osi for |Miyment of creditors, whetlier within the 3 A 4 
Will IV. c. 87, a 85,381. 

fmudnlent, within 27 Elis, 
c. •^ 880 . 

Settlements^ Iaw respectiDg 660, et 

valid, notwithstanding notice, 860 . 

sgamst enbeeqncnt judgments, 468. 
what are and what are not, 880 H 007 . 
concurrence of wife or stranger in, when a sufK« 
dent conalileration, 600 , 601 . 
may be vallilaterl by nutter «e post 000. 
how far onforoeable by the volunteers, 900^ n« 
who may set aside, O 08 . 
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y OLU N T ART— 

Settlement*, not necenarily frnnOoIent as againat credltora 

under 13 Klis. c. 3, 903. 

peruon frLo^baa ataicied in preparing* maj not 
clgia adrerady tg* 900. 

^ 3 r traders, how alfbeted bj the recent Bankruptej 
Aet, 910,911,938. 

Expenditure ou property of wife or child, ralid aa ^^ainst 
• aeugnees iu bankruptcy, 938. 

Settler eelliug, epceidc porformanoo can be enforced ag^nat, 
but not hj him, D98,104A 
VOLUNTERIW. 


Vendor's Hun valid sgiMOsl* 780. 

Under a settlement avoided by 97 RUa. e. 4 have no olaim 
against pnrcha*»money paid to settler* 689. 

Wlietlior they can enforoe the settlemout, 900, n: 


VOTES. 

Splitting, Iwtd pirclmse with view to, valid, 948,1040, n. 
purchaser tiot euUtletl, be fu r u completioni to parliamentary 
franoliiBe, 800. 


WAIVEJL 

Of notice of tale by mortgagee, 79. 

Of objection to title, iU c0bct on right to rescind, 168. 

Of breaches ofeovenanU in lease, ICO, 170. 

Tiihs of reversioner when to be shewn, where waiver of breaches 
relied on, 170,171. 

Of time fixed for delivery of abstract, 305. 
generally, 484 si sag^. 
what amoanis to, 484. 

Conditional effect of, 430^ 438. 

Modified effect o( 438. 

Of iitliYand objections to title, Cb. X. s. 8,436 et la^., 501,1077. 

preparation of conveyance whether a, 438, 501. 

Of objections to defective title, may hot exclude right to com- 
pensaiiou for the defect, 437, 058. 

More reaillly presumed in leasehold than in freehold title, 436. 
Of irregularities, on an arbitration, 624. 

Verbal, of parol contract, whether sufficieni at Iaw, 97<^ 1085. 
Of ountiaet, what suiBcient as a defence in Equity, 10S4. 

must be conclusively eetablished, 1065• 

Of'title, whether to be alleged in bill, 1013. 

110 reference directed, 1097,1113. 

not neeeeearily waiver of oompensaUon, 1068. 

Of forfeiture, its effect under 83 A 84 Viet e* 38,616. 

WASTE. 

Conditions on sale of lend fonaorly bein^ 166. 

Eucroacbments on, title to, t6. 
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W A RTR^(cont i h «niO* 

Strips of, pmumpfion as to ovaei^jlp of, n., ^3, 

By pnrcbMcr in po wcM i o n, restraiocd, 251, axxd 41M», 1C)93. 

A ipvnnd for inn'cliooe-monoy boiftg paid into Oonrtj iUlK>. 
Eflbct of, on ri^it to reorind, 27. 

By vendor, of tor coutmct^entiUos pnrclioser'to eAmpeimiidn,<Mi). 
when A HatCcient dcfenoo to porolinaoi'i 

WATRR* 

Misdcsoription as to anp^dy of, 130, 140. 

Bi^hta of, iiUo to, nnder Preaoriittion Act, 300 H mq, 

£oiiilUion AS to pri*l>crly^Wiig tibken Hiilijort to, K,(S. 
to fonl, imi 

patn)i and ^107. 

WATKRCOt-nSE. 

Itiglito of, nndificlofioO, 117,130, 110. 

Tiuw lYspecting, •K^ ef ser/. 

Iltlo to, under Pmci'iption Act, 3iio ri Mq. 

mn.st flow iu a dofmlto oiiAJino], 305. 
iliHtuietiou between nntiiml uud Arti/lcinl, as reA]»eciH 
the righu wliirh may be nofinintl, rMKS. 
as TOMpoebt enunls, U(>7. 

As to ownrndiip uf toil of, <A 

Kxiaiouco of, with right for stnmgor to open* does not nduiii of 
conijwiisation, BlO, 1075. • • 

WATRRWt )HKS ( H iMPAN V. 

Agrociiioot to eoll •jv ooaveyanco to, docs not include mliiCfi. st:c., 

uuiw ttoirtcil, 110, S0(i, rysi, 

^y^Y. 

I tight of, nndiacloseil, 117, 8<>1,1079, and sv t'A., i\, 

condition ns to ]>ropei*ty lieiiig taken sni ji'Ct to, 15G. 

its clfcsre, I Ml. 

iilie to, under Preuerlplion Act, 30] rf tftf, 
of iieev?*»»hy, 3f53. 

by whom to Im <lotcrmiiK*d, 301. 
how may he <lcfvnUHl, 301, 3G3. 

Wiiat ifl A public or jnivnio, 3<>3. 
or iieccMiity, wliat 1 b a, r»37, ir» 

grant and mscrvatiou of, when r»:)7. 

Bight of, when it will j^asB under the won in :dl w.nyn, ^e., 
UBUAlly eujoye<l,** 3:18. 

wlieu purchaser nifected witli notice of. 805. 
XeecBsary, olMtvuction of, a distuibnuce, 78i. 

M^KDLOf.^K. 

rUUd bom in, i>* prcaumahly Icgitimat**, 330. 

WKlOnrs AND MKASUIU-:S. 

SlAtubiiy meaning of cxprewiionB n*fen*ln‘f to, not nltemblo hy 
eviiluuee of nwige. 
vou It. 


i t I 
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WESTMINSTEn IMPBOVKMENT BONDS. 

Are witliia 4th section of SCniate of Frauds^ 2U1* 

WIDOW. aS^ Maakikd Wumah. 

Scttlemont hy» before roai'rtage, ot^children by fonuer hiiibaud 
• not fn^udaleuti 8U0. 

Whether she nmy adopt Lusbaud's eoutmct for sale of liov 
estate, 1001. 

WlFhL ^ MAbutRH Wuv.^N. 

Of >*cndora Jioldiiig deods^ not a prujeo* party to suit for s^ioul/lc 
jiurfbimaiicc, dli, u., KKX^. 

rosc-nitplud wiUeiueut on, whon vulaniaiy, u ^t/. 

CuiKui i*eucu of. Iti poet-nuptiid iwUlcmcht, whcu a euOkivut 

lAlUililoiTitioM, 61HI. 

Fiirohaso Ui nuaic of, isn sdrnuvoment, 032 fi ««/* 

wlivn valid, in cnee of Imiikriipivy, 
not willdu ilio 27 Klix. e. 4» 037. 

< vrlieit HiMVjflo |•crfurul&llvo may bv cii* 
fiirccd against, 0!i7. 

Vendor wlicUior coiii|)e1lnblc to pix>cuiii coiicurrcucc of, 073. 
W'lhKUIi. 

lAfault, tiH it'HiMcts llaliitby to iutcresi, 127,128, <\3(l 

vhat Iti, 127, 128. 036, n. AcOiUVT, DerAUIA. 

«* ne ix*siiecte doUveiy of aljetiacf, 3or». 
otToct of, 421. 

whether evieftd purchaecr liable ti* account ae lui*, Oil, 
OJ 2.01:1. 

itofnvai, &r., of etatiitury uwnvre, Ihulwny Compaiiiue do not 
]Kiy coeb) uccnbionc«l by, 713, 717. 

WILL. 

Effect of nov Jaw ou I'olativo righb* of hvir and iluvieco <»r 

vendor, 203. 

on n*latJvo rigbln of Jicir and dev'leu* of 
pureba^r, 200. ^ 

Speake from ^«hAt <lAte, 2t>8, 2flD, IRil. 

UcpublK*ation of, i68. 

t <oiicnil devisi* In, on iiisulHcienl rout ot title, 20C. 

whether still spccilW tinder the new luW|U22,n 
('opy of, idiould acconipaoy absUact, whsn, 3U3. 

Whnt evidence of, rcqnh^ed, 310. 

tuidov ruociit Probato Act, 32u> 
Tlibty yoors old, proves itsidf, 321. 

When to bo proved in Equity, t/>. 

IJow |Hwed nudor present law, 32t>. 

3Vheu to bo proilueed us neg:iUvc evidence, iVUi, 7ide. 

Uf iKurviviuglmstss or mortgagee, wbou iu bo produced, 331. 
Nut ufiectiiig the eotalc, received ns evtdoiico of iotostocy, 333 
l^vcd, vendor must verify nbs^uct by oflico copy of, 
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WI Unnetf ). 

Regiatratioo of, time fixed hj SUtotc, eftect o( 063, G83. 

896. 

Iiow Affected h^Y. & P. Act, 1874> 663, 857. 
llegi«t«red or entered o% Cburt RoUb ie notioe, 663. 

Wbutber ptirchaeor ciui clAim copy of, on compleiioui 677f 
Parchteer*A, bovr affected by conimet^ eee Cb. Vll. 

by conveyance, 016. 

When eufileivntly exeontod nuder Wille Act^ 841. 
\V1NDPAI.L8. 

After coalmct, belong to pui'chneev* 348« 

W1N1)1X0-UP. 

PeUticu for, IB not a lU pc\uien*t 407, 803, u. 

WINDOW. 

lUnlATgcnioDt or nltemticu of luident, iU offeot, 358. 
WITUDUAWAL. 

Of lots fVoDi ><alc» 124. 

Of uotico Oy Pnbliu ComjMUiy, liuidmiaciblv, 210. 

Of unaccepted offer, Mlmiealblo, 230. 

Of landowner's oppo’^IUon, agreement founded on, IIX), iff,, ii. 
WlTllO UT IIBSKIIVE. 

On Kale, no bidder must bo employed by vendor, 112,113,125, 
j 94.100. ^ 

Auotionocr soiling, may not ix)ceivo bidtiiug from vendor* 178. 
WlTNKSH. Attkhtimo WtTsitUh, 

SigUAtiu’o os, its effect, 234. 

WOOUIMNll. 

CompenBAtiou for suriacu deficiency, on lalo of, G5i. 

Woods ant> forests. 

Conveyiiooe to I'ommUsioneiv of, docK not rerpiire ivgistiutiou 
in Local ItcgUtry, 681. 

Protection to purchaacrfrcni Ccmiuissoucrs uf, 852. 
Comiuissonors ot, (%bu neither sue uov bo snud for s]>eciiic |>oi^ 
fonnuiice, 005. 

Agreemcnie by, not liable to stamp duty, 237. 

WUONGPOL. 

OlaliD, Av., when a broacli of covcnauts for tiUu, 763, 78 i. 
YARD. 

bold with bouse and no title ie, 130. 
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LAW *W O ft K S.. 

VUCtlUtt) M 

STEVENS AND SONS, 

(Lm torn M fto9«ofl)r 

119, OHiU^OERT L4NB; LONDON, W.O 

(Armarftr q/ Zm)* 

• ..— -■ ■ . • 

Lew lo^ ftoMwivA te VAitd* 


ACTS OF PARLIAMnT.~roblir AA ftoa aa esrly d*to» 

msy bs o< lbs PqUJhmxv of ith d*wo||qA wbo Imvs sIm Oft 

mU Um liiw* ooBootkc of PHrM Ao«i» twtbg to 
BaSwojIi Boodi» Aa 

ACTION AT LAW.-^Prontlcft'o ProcMdmgs in an Action 
in the Qucen'c Bcnchi Coiftmon Picas, and 
BachequcF Daviclonc of the High Court of 
Justice. B^BAftVXL PRKNT1 C%Xm)., cao «l Htf 


CoQAOoL Bo^ Ihfto 1877. 


**na0«o8c*abi 
t mmt tPtm to bo 
“ Wbotbir no U«o •todia 
I r«f<S Dtooeihoi 



tooobimbM te Mttfatt tod pfieCUoOOT 
otkod Xm f . 


. . Tbo 

Kgotabif, to, ton 

• «ai c ordSul^ roecBMud Ibo k 


Smith’s Elementary View of the Proceedin 


In 


an Action at Law.—Twolfth 
of Ibo Boptoo CoBi. By W. D. 

117a 



ne Froceeainga 
BdMoe, Adwtodto&» 
K L lOXrLUS, Siq . 


10a a/. 


Tbo ■udiBt win ted a •dmvt ioteft* 
,100 0 |«mU koowM^^lfto 


ftoour 

awo 


MoA a at lorial dtrlSoM a teo ^leb Cooil 


tv Ibo Mdf ci ofaleb boaty 
K aapiaa>0 M lBii ti Ma8f » 


\m 


AOMINALTYi^Boyd.—ridi» 8U|ppiaf.’* 

Pritchard’s Admiralty DigesL^WIdt Nofeoi from 
T«d WkNa md thb *y‘ *V*j Irate sod ABakon Boporit. 
BooooS BirtflS fty BOBlBt A PBITCBiJUX P.C L, 
BdifMadaiaa,JSi%lLI«UJt TAIN PBITOEASP. Wtib 
ftphi of .Otete Mk YbraA ^ ALGUBB2I0K 

JOftBS, AtosM E U Cos* lap^rfel* do Paiii. 1 nJi. Bojol 
Svp. IMa 0/, 

Rosooe’s Treatisa on the Junsdiction and 
Practice of the Admiralty Division of the 
High Court of Justice, and on Appeals there- 
^om» Ac. Whb oa Aiytemy oofttoteias Kola m V> 

o oM Ooote ynno, Pneedrati of Pkoififtn aud BdU of Coota. 
RDWABD IfTARtiXT B06C0S, Scf, BnikW aVLaw, au| 
■ibaft CheWi rmdtr.} 

Stuart’s Oasss boud «ed daasrfiid la tbo yloo^A tomJ ty 
Cosrt id Qwboo, lAU-TE BAted fay OXOBOB OXUX 
BTUABT,Bte.4a Ivdte 18U-7ft. 

V AgaaiSbrSXseyoHbdit biyflftShld^lftke oo/feadoOtf todke 




AHiy BuKtt* U4.W pcblioahokb. 


AQEriCY.^P#MrAWe Prino&pal amd AoMt^A HaaiuI 
tb 0 I«v of FiIbo^ iod Afttt ^ PSTOBAT^ 

Solldiior. Iteo. ISaf. % 70.6A 

Patgpav^^s Cod# Of th# Law of P rlnA^Psi ^ And 
A.o#nt« wtth a IViOci Br. B. a PltOBAYi; Bllldicc. 
Doajlteo. I97A 


RuftMir# Tr#Ati## on MeroAntU# Aa#noy« SioopJ 
UMm. Ito. IITA lU 

AOftlOULTUAAL UW^AddUon*# PrAOiloAl Quid# to 
th# AgrloulturAl Molding# (England) A#t» 1876 
(98 # 39 VIo. «. «x mmI TMite ^ AhMltaa 

is Um LftWt ttd 00 ctotaling bjaj norfnl fflnta ona Bnggwrtcini oo 
to ttao «onr)te ovi of ttao immem ct ttao Aoti #tlh tUMj Poraio 
ond 0 OomJij Pvoporod Indok, Bidg&od Altaly te tho qm of 
Agiteltenl Loadkrdi «#d TmM. Bt ALUKT ADDISON, 
£&dtorolthoSa|MOoOaotctf Jndtaotora Itea 1878.ifA^6d 
Cook# on Agrloultuml Law.^no Low oad Ptootioo 
of Agrfoolttfol TMoodot, wilta NmnTcino Prpiilili of Po&odot 
AmmA ood TMAlnt Lmma Ao, # 0 . BraWimBOVB 
OOOEi, fci., BoiiAtw ol Uw, 8 to. 1881. 18<. 

Dixon*# Farm.—F«d< **«»#** 

ASSnilATION.—Ru#o#U*# Traati## on th# Duty and 
Power of an Arbitrator, and th# Law of 
Submltaion# and Award#: wHk •# Amndlz of 
Fowm, ood of ttaoStoAtn foUda# to ArHAitkin. B 7 TBAKOI 8 
BUSaSLL, Em., ILA, B«ffAAr.ot*Uw. ftflta Bdftka Bojol 
8 vo. li7A W9M 11199, 

ARTICI^ CLERKS.—But!in*# New and Complet# 
Examination Guide and Introduction to th# 
^aw ; for tho jjm of AitWwl Cli^ tod Bmm who oon Aa pl ito 
ontwlii tlw kgil pudMiUm, oo&pridng CoanM cf ***^****g lor th* 
PnitaBHT OM luAiiM illito Eimtantiwii »od for ICo# 9 V% or » 
Pw atttao FA#L with Strteto^ 0 «m, Aad Juauoluii fltot) ToUoo, 
Site cf Examtaudo# Fmn, fto., fta Bt JOSS FBAKOIS 
BUTLIN, SoBcftor, te 1877. I 81 . 

•* Mr. BttAn 4mM Mtta* Aaptwi A tiM WMtdwataor WDliH mB«i1 



Mk a MVfeMi war to UMlillrtMi 

ODd vQI voO lopoj *aolafip.'**^CMr#wi^fotra«a,lir^ 

I u ^ * n 


Hubinateln and Ward*# Articled Clerk#* Hand** 
book.—Boiag # Coadoo and PntoSoil Chdde to all tbo Btm 
Kooowarj for niletaa l^to AtoMf of Itao 

ProUBfBOfp, latomona# ood Vkal ExudaatioB% obtoiBlB# 
Adwrietott and Oortttoatott PraoKit, witta Nota of Oono odootfag 
Artklod CMu, Boawrticni m to tCodo of Badfag aed Booki to 
bo nod diifag Af^B# BMcd BdMoo. ByX & ftOBlNSCBlH 
nd a WABD. SoUdton 1 ^ ISTA U. 

*'|aoi#elif eetaaooldtowlAMia^-^IWifitMrp 

i.:saa?i:gr.aa¥t‘;Sgja»^ 




. tl$, OtUNCZfiT hAn, L01tD0K» w.a i 
iitrioiap cLnR$.-eMM “ 

Whar^^n^A Ai^tlol^ Cfapk*A Manual r-^ 
te Artlofed Okrto: Mi% » oomicihtudy Gold* to UmIt Mapoihil 
BfiatniHfltt, AdadMoOi Md PtmGm m AMocnm Md sSdtM 
qI th« " 



Smlth.^Tha Lawyer and his ProfaiAton.—A 
S«tot ol LtolM to * Bolki t o r ooamaDdng BodMia ^ j. 
OETON SMITH. Itaw. 1860. to. 

AytRAQE^Hopktnt* Hand-Book on Averaoa^HiM 
BMoa. iseo. Ito. 

Lowndes’ Law of General Averaae.— 

TUid Bdkioe. By BIOHABD LOWND^ dtobor 
of AdaMfty Uw of Oo&Wom «i Sm." (/»yfopMtton.) 

■ Al LMDfTS*^ ones on the Law of Ballmente.—Tontb 
Sdkke. By W. THBOBALD. tro. 1884 . M,5$. 

BALCOT^FUzQerald’e Ballot AoU—WUb «a IsnoDimiov. 
FocBitof ft Chddo to ibo PModm ftl PiriSaBsotoiy asd Mqfthdpftl 



b«itrl 

BANK IHQ*—Walker’s Treatise on Banking Iaw. In* 
doAngtho OrowodChftoktAcfc,1876> with ihwfto a y ftko 

r^MscMtoiOtte ABwtoftaCftni,ft&dfti]lladax. By J. DOUGLAS 
WALKBEi of LisoolA*! lsii» Kftq.» BoRUtor-fti^lew. Demy 6vo. 
1877. Itor 

**Pmni eto on IsUntM la btthi(lsirm»to nlM M of sMayodBceUy 
to omnMBf V. WStor^ low ftoi^sto iC UTf. 


to oMBMftf low nhw^lfej ift UTT. 

BMlCMPTOY«>~B6drord*8 Final Bxaminatlon Guide 
to Bankruptcy.—nfrd Mttton. Itono. 1877. 8i. 

Lynch’s Tabular Analysis of Proceedings In 
Bankruptcy^ teds tee of StotostolorthetsoocpotstodLftv 
TT^rlj*!— BeoosdXdMoe. 8to. 1874 ItoAU 

Scott’s Costs In Bankruptcy.—f4k" (jbeto.* 
jg ifftftdflrd Um Peftooretoefto mtoe«B{f ftiidtoWftiiidtoyi 

A t 
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STSySKB AND 80KB* LAW PUBLXOATlOKa 


m 'lUV 'Manual of 9BnkPuptoy.~A Mtsul 
to Biakmtoy* liiiolf«i0y» nd Tirifibiiiiniwt to D*bl s oMptidog 
41m K«w ritototo laa fWtotot iaYoowMtoid aad FMtoWi Ioibl 
'Vnih ito Bito* OofiflQi lain, abI a floppUnwl ^ Dtotoa 
Bj J06IAHW. 8lflTH» bq.» B.aL,^a. Jvteol Craaty 
Cooto. Itoo. 1878. 10$. 

%• TU Mybt W H|»ntoy, iu4to. 6A 

WilIlamB* Law and Praetioa m Bankruptcy. 
oonpcUagtbABABknipto A0t,ttoD«btort Ato^iAdthaBAakraptoy 
Bacw Md latotvasU Court Aot of 1869. aad tha Bolt iad Foma 
w^udtihotAoto BoeoadSditto. OyBOUAKD VAUGHAN 
WILLIAMBp of Ii&oola*alas, Siq., oad WALTSB VAUOHAK 
WILLIAMfl. of too loMT TanpU, Boq.. a tktod by Futfou 
HaXiCAV Haidcak^ of too luMr TacapU, Baq*« BoRfiton-At* 
Ltr. Sto. 187A U. 8j. 

PtelrofiM* aqUUiatoattMy, ttoaor*ia»«to*»Mtto«uitoit 
wtob *m iAtii I i M all tto aa >iaonm<, f wtoo tto kw tr»M mi. 

atiif. tointwaa ntUcf Itot waMto'**-!««ivTt 
~^iitoJto<iatltMaototoiM»ofmuto>■nttritotiiMioiaao. . . 
TtopnoMiaattaoIrtotfovbttoavtolCaF. iri. tod tto noanMO tot now Mt 
tU IM MM mat, MMtiBir ot of tto toM» If ool tto tot tmtto oa ttoU« tf 

BILlFot EXOHANOa—Ch 1 tty on Bills of Exchange 
and Promlasory Notes, with referenocB to 
the law of Scotland, France and America.* 
Sloroath Sdlfeioa. Bj JOHN A BUSSELL, Btq.. LLB., oAa of 
Ht liaktty*t CoufiMl, aad Jodgo of Cooniy Oowti. Dudj 8to. 
187a (/ica rmd$), Sto. 

Eddie* Rule of Bx parte Waring. ByAC. SDDIS, 
a ^ PoitSro. 187AMf,Si.8A 

BILLi or BALE^MiUar's Bills of Sals.—A Tmth. m imi. 
of Solo, with on Aceondix mtototof too Aoto to Um Roeiointlon 
of Blili of Bole, Praoedeato, Ao. (bdng tto ITourth Mitioa 
MOtooBdCoOtoiltoodiooBBIUecf Sto). By F.C. J. MZLLAB, 
of toe Zuor Tea^o, Boq., Bonvtoet^Low. ISno. 1677. Ito. 

a Moatot 4owi a tote, ood too toaot oom oio roAnto to oed 
M or a* aort a fotooto tofoigbooi to oiitoil oBMUtka." 

aoOK«SlEPMQ!^%edford's Intermediate Examina¬ 
tion Guide to Book-kaeplng.-Booond Bditioa. ISmo. 
187A AH So 8d. 

milLOlNQ ACTS. ^Woolrych.—Fto ^'Mtogpolk Bolltoff Aots." 
CANAL TRAFFIC AOT.--Lefy*e Railway and Canal Yraf- 
flo Act, 1878.—A^ otiur Bollwoy oad Oonol SUhttoi; vlto 
too O oe ao lOtoH FowoaopdTotoof r$m, PodSro. 187A So. 
CARRIERS. —Browne on Carriers.*^ Tnotfao on too Lov ii 
CovrUn of Goodo oad Potongwi ^ Load oad Wotor. WHh 
Btonaooi to the nod reeoat Anonooa Dedtoao. By J. U» 
BAIJDUR BBOWNB, of the Uiddlo Toa^ Uq.. Bortotorot* 
Low, Bogiiaw to too Boflwoy OocanMon. Syo. 1678. ISo. 
CHANCERY oad Fto *' EQUITY.** 

DanielPe Chancery Practiee.^Tbo Fnodoo oi too High 
Court of ChoBoory, whb ootae obotroUoao oa too Ploodiegf la tiud 
OoBfl B7tooUtoKDin7KDfiOBXRTDAKI8LL,BortotorHto 
Uw. F»t BdStoa, hj LEOKABD FIXLD oM BDWABD 
O LBNN BLL DUNK, fleiitoni it Tea, wito too oaiitaaoo el 
JOHN BtDDLB, of too Mom of too BflV ChonbM I vela 
•to. 1671. 4L da 

V dUitm H mdUm FetoeroApftoStol.totoo^feodatoWtoiv^ 



\19, OBANOBHT hAM, LOKMK. W.a 


OHAMOBRV* 

TV P ww M o> of Uw Bfh Ooort ^ 0hMMi7 iod IV OoaH of CVa- 
MT (FnA) Aol, 197( tafirtVr vfih Affmdiom tho 

AoL and tV &al« aad Osdon thwttttjg, amd a CoUiotlon of 
IWba. By LSOKABD FIBIJ) and BDWABD OLEiTSBLL 

uAl^w. 8to. 1871. 8«. M 

**li U IV Mit of Mr. DooloO^ * PsooHoo* thM Htite aoditaf m kaovb Tho 
nVoriiMaot^ Miii mm VtotoVMdVoNbtoVtWMf If VoIomI* 
fuUmktafoMolkoCMjioi» -XmMm. ^ 

Danleirft Form* and Praoedants of Proceed- 
inga in the Chancery Division of the High 
Court of Justice and on Appeal therefrom; 
wltk Prmc t ioal Noio* and 0>Miiinilr,ai, fort^ag a oompleto nlda V> 
tho praedoo of iha Ohaoearr Dirkioe it the Oont aad of tho 
Oeqiia of Apped. Boing teo ThME^diM ofBaniaQ'o Chancovy 
Vvrm,^ Bp WiLLlS HXNBY UPJOHN, Bm)., Btodot a&tl 
Holt Bobolar of Omp'o Ian. {/a Ota prcw.) 

Morgan's Acta and Orders, Fifth Edition. 1876.— 
TV Statstai, U awtal OtUm. and Rnlai of Gout ralating lo tha 
Praotioa, Plaadiu, and Joriadutloa of tba S up r am a Covt of Jodi* 
catora, parik'nlanj with raferanee to tba Obanoary ZHvialoa. and 
tv AeaoM aMigiM diarato. With oepiona Notaa. Iflftb Edition. 
OarofollT rar i aJ adapted to tba nav Praotloe by OBOBOB 
O8B0BNB KOEOAN. H.P., ooa of Hvlfaj«ite*a OraMol, and 
CHALONEB W. OHCTB. ot Zdneoln't laa, BaiVtar-at-Lav, aad 
lata Falloir of Magdaloa OoUaga, Oxford, la 1 toL Benj 9vo. 
1171 IK 10#. 

BMS m—m U«# S tv Maetatioa ot tte BoV tf Ooirt vhloh gira tU tte 
fM«al mmm, nd m m mM •» a now teWoo at any of Iho vocte oa tmdSeamm AaU 
oolj, Thio teSloB of Mr. Moigaa*# tarateo mwt, w boSort, te tho woot popaV vith 
tW DrafMon.*-tAf> ft»m, Inaoeter 8. UTI. * • 

IB tbo ofcapo la aMih S aav aataan wo haoo no deabf Ihlt nStton wfll bob! with a 

11 v tea vfoeawoao. oad win BSOB^ la dasaad aa/of Itt pr^ 
pL Doamhte «. Un 

w01 tad tatV MnatodlM«,alnetdBBdfWnMatoMOtataia«it 
of tho oohatBaao of teoCoBaoSdaiaA aid athir ON wo of teo Ooart « CSopoory. wUob, 
thoaah BAl txarndr ^■■8^>■fB^N H tea aaw aaaMaate ar^ hr mriteBilOB. MA bB' 
taacbai br aia#*d JadteaterB Aata aao Salio of Ooart. 


Tbia uaw 


aBhBBoa tba high 


gataad te tea arigtnd week JteMna Md Aater, rohmaiy^Bn.^ 

Morgan and Davey s Chancery Costs.~KUf*Goata." 
Orders and Ruiesofihe High Court of Justice, 
Chancery Dlvision.^PnbUabad by antbori^, aa Iwmad. 

CHURCH AND CCERQY.—Philiimore.—r«C#*BoeiadMllenlKew.** 
8tsj>hen*s L^awn relating to the Clergy.—S toU. 
BnyslBro. 1888 . St 18 #. 

OlVIU LAW.^BowVhr*s Commentaries on the Modern 
Civil Law.—Sir QSOEOE BOWYEH. D.ar«^ Royal 
8TO. 1848. 18#. 

Bowyer^s Introduction to the Study and Use 
of the Civil Law.—By Sir GEORGE BOWTBE, D.O.L. 
Royal 8wow 187A 8#. 

Cumin's Manual of Civil Law.—A Mnnnal of 
ddl liav, oonteinliw a Traailadoii of, and Cotemantary on, tlio 
Fr ag maete of tba Xu. lhkbla% and the InaUtntea of Jnatbuan; tba 
Text of tV laatitntoa of Oaina and Jnadnian amngad in parmllal 
ooLoana ; a nd tba 'ToKt cl tba Fragmauta of Chdan. and of Salaa. 
tloes ham Pnal*B Raoapte SaetettiV. By P. CUHIN, K.A, 

st>Uw. Sa^BdMea. Uadhmi 8wo. 1888. ISt. 

Qreena—Fid# ‘‘Bomna lew.** 

V AUamMXm Warkawt9iftUm€k,Ulmcalfcmde$iiirhMiaf$, 



B T g T W B An> somr LiW PCWlOATIom. 


CIVIJ^UW 






0OLUI>0m^LowoQM^ Admiralty Law of Coil It Iona 
atSta.-tT^ IMT. 7«.<d 

COLONIAL UW.-CUrk't Colonial Law^ Bommaj M 
Colp&lal I^w nd Pyfltjpi ol App^ froA tl» Flittedota 8 ?o« 
1814. W. 41. 

VanderllQdtiL-fU « D«toL Uw.** 

COfAMCNTAIllEt ON THi UW$ Of PraiAND.^Bowyar.— 
Vidi "OcwdtBdoail Im.* 

Broom and HadUyt Commantarlti on tha 
Lawt of BnQland.-Bf HXRBBBT BBOOII. UaJ>., oI 
^ lno«r TmuK BuNtW te Onmimi Law to 

th* Inai of Oovii Aothor "A Sdootlct of ImIHaiI^'' 
a«L I AAd myfutD a aADury. ha., h UMob'i lu, 
pAftirtit At Law | tote yoQov of Mdty OolL OMntoWgo, 4 Tda 
too. 1669. 8L la 

**¥««• lioMiAd Stein to^tev »ovB9 to tteateMol liboAra Hm 
MOtewteAteiAtiM ddWlMMt on MMlttte«kMtM 

l7ht H w diipenO 9mAm too tobto ci optenta w io nWAdio nut o 
OMiMiMntrntoovteao iVotoin toot mU bo teoo to wtoplttv^WO] 
OiM W6r boo boom WtnAooo SovOBbW lA INA 

OOfiSnciALLAW.— Lavrt Intarnationfd Commefolal 
Law.-^Boof too Madploo of MmoatOo Law of too followtoa 
Md oton Oowtriw Tto. SmIa^ Bootload, Mood. Britito 
ImUa, BHdto CotoidoA AWtA. D ol n l iiiii , BnitoioAOi Atna 
■ itof Btaima OofBAfif. OmoA. Boao Towvi Xtelj. HMi^Aiteo. 
Wirwtjt FortonL Prawto, Boorfa Ppfte Bwodnk, SwltentoDJ, 

Uteted StAtea AAd Wttteabwy. Bol^VB LBVL^.i fAA, 
PA 0, of Ltoeote*# loBy BAimn'AtliAW, PiofMMT of toi FiMploi 
pad PWflttoo of Coanoreo aI Ifag*o Odkgo, Lopdotti 4o> Booond 
BdWoa. 8 Tok Bcyte Iro. 1661. If. 111. 

Smith.— FAN '^HonAAtOo Law.** 

COMMON LAW.—BraithwaiA-Ftei ^Ootoa** 

PithaP.—FMo • Ihfttte.** 

Ordart and Bulat of tha Hloh Court of iUMixoB, 
Common Law Diwsaiona.—PotoitoAd by Aatoority, w 


If. 111. 


Pranttca.—*Actfaa.** 

Smith's Manual of Common Law.—forPmdfefaen 
Md StadoBto. 4 MitOAl of Omifflwa Uw, occipdtoi| fto And^ 
BMtel pteuiploB Aad toe po fato ttoot oniAllj owuiitoif todiflj 
Hfe ABd pcMtioA. By JMIAH W. SUITO, BOL, 

JodM of Cooniy GotiA B^tb Kdatim. IIm (/aoI 

"iateSwooAcolfte WoionM InlMteljlMtendceAoto • • . 


“«r. 

Italia 


tfptb 


tllPA 


Mba4aiLw> 



nUo W 


Do. tnuft 
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iaitewhniZawyotAoowl»yoAaNd^toiAtOAytAdtetnHAdto|6 


llf» 0HAKCSB7 LAKB, LONDON, W.a 

OPt W ONt AND INCLOtUflU^hambers' Dlgast of tha 
Uaw relating to Contmona and OMn Spaces, 
^laofodbg Mfaiw VmkM and BMmtIoo Oteoftm; with Ofldftl 
DmMi^BT^lAiaL 8u»«l«i tad Om fe OEOBGE F. 
OKAHBna, th« iBwr Siq., BtffMoM^Jaw. Icn« 

patil dm im. U. U 

Cookl^ on InolOBures^ThA Ads for faoiHtedng tha Li- 
flktwo of Cotrimom ia EngUnd and Wilaa; with a Trakfat on 
tha Law of of Ocbumm, n toffnaoe to thooe Aota Aa, Ao. 

Whh Fonoi M Mttlod by tlio ladonro CniBintoHoaofi. By O. 
WIMOBOYB COOKK, lai, Banlrtoritlav. Fourth Satlon. 
XW 1M4. Idf. 

OOMNANY KMi.^nu « Joint Stoeke.^ 

COMPANin, LlASILlTin Of PROMOTERA Of^Flnlaton^a 
Report of the Case of TwycroM v. Grant, in tho 
CovI of OoMwa Ploao and the Oooit of Appeal, with the Jndg* 
meata m foriaed br tho aad an lawodnotloa and Noten, 

oeatamiaf notioae of tho pre^ww eaaee on the mbject By W. F. 
FINLAAK, of the HJdUlo Tempto. Eaq, BanlNor at-Law. 6vo. 
1877. 2a M 

COMPANY FRtOtOCNTS.^Palmer.—r»dt » CmTeTawdag.’^ 
CMSTITUTIONAL LAW.^Bowyer'e CommentarJes on 
the Oonetituiional Law of finnland^By Sir 
OBO. AOWYSB. TXO.L. Sooood Kditkm. Foy^ 8vo. 1840 \L 2a 
CONTRACTSf^Addieon on Contracts.—Belof a Troatke on 
the Law erf Oontraota. Hj 0. O. ADDISON, Baq., Antbor ot 
the^^LaworTorU." Soraath Bdidon. By L. W. CAYB. £•!, one 
of Her Majeenr*! Cousael, Beoorder ot LibaoIdu B^al 8vo. 
1870. • U.)8i. 

t tan a br Sr ihe bwt beefc npoa tbe jMof Ooetnel poaaltd bj ue 
Sa atkeroieNr VMUel beok.'^^Xaw t^mm. 

> on Contracts.—na fiecDenta of the Taw of Oon* 
pacta Saeoad Editm. 1^ 8TKPUSN UABTIN LSAKK, 
of tha MiddlaTaD^ Bairieterat-Law. (/• Vt$ proa) 

Pollock's Principles of Contract at l^w and In 
Beatty ; belag a Troaaae os the Gescnl Fnneiplee ralatiBg to tha 
TaUdity of Asreomatkta, wt^ a ^adal view to tha ooaipuiioii of 
£aw asd esd iHth rafnesoae to tha Tndiaii Ooatraet Aet, 

and nmeriminT to Aoeiicas asd Foreign Law. fiaoond IWtSoB. 
ByFBBDBBibK POLLOCK, of Llneob'fl Tno, Feq., BarrUtar-at- 

(Abarfe ready) 

hla tnAwmtnt in Mttrtpcbim MaUw Otmpmf w 
Pb* tMw W well pmt bv Mr. WeSanek PeUeak In bie 

week on oa mtf t nr ^m Tmm, Febeewy le, lin. 
bee nK oeeded la vrtl^a beek oaCeaMoevUcbitaavoiklBf lawyer wM IbO 
ae WiM 19 retteesee ee eai or Hewedaceware, «id wtkh a iba aaiae uom wiDilTe 
Se wotet wbetba wfl eeekds la m mewl we. a aewyttle pwfleeaN ef the 

tatakaabi^plaea aawef tmtleceaf Ite 
Tbe * fedoa ef law and etitty* ao Sr ae tbai Men SpoeSUk stable pi^aa 
MMUewSS. Mw^ A IMI 

In e«r ebowe efwt aMISy, a dSeeRoet letaiM, a eomitro 

>0, enO ea W Se lf l fw iS N Wj y. Tbel 

18 . lira 

TberehaaMt 

leofSai 


At 


Jf. 


*—Am JWei' at /l, 


of tba week Ml eera aei plaeee «• by tbe MbaiH ei tha ilyle aad 
TWeaiher 


tbeM>H>eo(thatnatMBi TWeaiherM^be eeaeritalatao on hanu adierai a 
a^Baeaaew la a brfd whare othe fi botoftam bare witttao well MeSwrfJbwniat 

^ i:^th*s Law of Contracts.—By the late X W.BKITH, 




Aaihor of 


Ae. Sixth Sdltioo. B. 


JM 


^TieaHna 

OBNT T. THOHPSON, te., BurlMrehLsw. 6m 1874. lU 
TerAe ere hgN fa fieeb M line e^ oorf o4Ur bM^pe. 



AND fiOKff LAW PUBLIOATIOKB. 


CONVCYAMC1N^-OrMawood*t Manual of Comciqr* 
anoing^ UimI sf % PimMm of ikovlic 


I 9 BdUtoci* Ofloti. T» wmik tn iwd OomIm l^omi 

«d P wotdigto f CoadUkfti of SiK CtemiMaL 

Md «U ote ift oeoiUat M. TtKk Sdito. Bj 

H.N.OAFlUBA.,LUa,Aolldlor. D«oj8to. 1177. 15i. 

»9^ teA to Jnt vT ordtewy Vfwtel 

l«n*AfrDM«xfMDeiiBdliDoiaU|«tlwid(Mtt«itttm • , . AtvMaotr 
itflteMPNiivotMiKiWbMftditttfoiflMvMhoiiMa mhi km^Ai u H 


TumMMUdtcr«aiftodm»ii*ric«liBMi iavAluMt, fb* vanbrntf tb« 
Mr o< tM prQiioila p«hr a U idnaaM Wr hov* oaaiit vttb 


UfMf MMb of tm BrOAMO ttlt POAf » tt WKS idfMllM WBUVBMlAMWta 
Mj ti^ Ual ftcilAa m ilapA » mUo to too aomobmo of MriMa MtotoM to 
tjMod aoHoi M 

Martin’s Studsnt'o Convsyancsr^^A ICastMl on tkc 

Pfiadploi of Modn OesvmsolBt, lUotozmtod iftd onlcMd by • 

putX. 

PmbM DoaIa* By THOKAil FB^BBIO HABTIN, 8oUflHor. 
Dtty 8vo> 1$77. 

**WobvtoMdattMtito 4 tooitoStoiinDi» 4 la St. SartM toouto* ft |Bto fiiMB to 
ihoMtoloftlpofiof oomnatoif.”—AMrftoMp, Job m, jITT. 


I ibouto ftrtoMto to toft MMB or ftVBn BMtont * 

Palmar’s Company Prscadsnta^^osvmiMlM $mA 

otMr Fofw idftttaf to Oeopftalto' isoanootod 

qntethoOotnPOsiftft’ Aoto» IMS $aA 1867. Amagod fti foQowi ^ 

AgrotMsK MftBMBds of AtoodoSon, Aftidos of AoiiotiSoa. 

RootolktoBi Notioftii OottAfato, PtorWciOftl Otdtn it Board m 

n■..■■>_.^r .. 

CopiMto Note Bt TBANOIS BSAUF^rr PAIA^ of 
tbft IsMt Twpk» Biq , Bftiftetorat*Lftw. 8 vg» I9h> K 6 f* 

(tef M ofv, toovkDOVlite boo ftaj totept to oNMtftBd odSftb^of 
N nd P w tote to o i di a roi / rwZftf to tbo teSte oofttof iof vtoaHMft of 
•te Tbto took la.Pftfetototeteo to bod. 06*0 volte to tote 
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CBJOfOKRT L0HD02t» W.a 

WNVI6TICM9^Pal«y on Summary Convlettona-^ 
mk BSSoa By & T. KXCHAK^JL ISq^ BMvIrtMt. 


MSoa By 
SfD. 196a 


aary c 


li. !«. 


OOSVmOHT.^PhllUpa* Law of Copyrighting law of 
Oopyilgtl Ib Woba of IMinton isd AH, ood ia tbo AppU« 
maim of Prffw Whh tho Blohrtw Tobtbff thofoto. By 
CRABUB FALlfEE FHXLUK of lino^'i Idd. Sw., 
It law, tvo. 1661. ISo. 

0ClSu(SiM^37i^OftSoe and Dutlaa of 
Corona ra.--^W1ih Pcfat $md PmedaatA Thhd Bdidoa. Bj 
0. W. LOYlffT, Btq, Poteo Jod^ QuUm. Iteo. 

166a 16*. 

OOBTS^^Caraw^a Praoadanta of Bllla of Coats, lor 
obiofadaa Otaali of Proiboto oad latton of Adnlsliaotioa 1& tbo 


Law of 


' PHaolpil BoaMiy of tbo CoaH of PmUfto. 1666. 6 r. 

Morgan and Davay's Traatlaa on Costa In 
Chanoary.^Br OSOMB OSDOBinf XOBOAK, M.P., 
oao of Hot CoooaL latM StowtU FoOow of Cnlvoitllv 

Oafc#«t ood SMoa Btheimi owl HOKAOB BAVBT, 
ICA-t oao of Ror CoomoI, Uto Fellow of UnWonftj 

CoOesOi OftfaH, sad Bldon SoboUr. ^Ih *n A}ipe&dlz, oooUfnlflg 
PorM ead TmmAmm of BlUo of Co»t». 8 vo. 1666. It le. 

Morris* Solloltora* Pass and Court Paas^ndar 
iha/udioatura Aots.^WldiOoploQi Index. By WTTJJAM 
UORBI&SolkfW. Itao. 1871 4j 

SootVs Costa In tha Superior Courts of Com* 
mon Law, eed Probete ead JMeoroe, end Ia Coeft^aBdag; 
olio la BaDbi^tey (Aetof 1669). PriwewHngeln Ibe Oiwwa OSoo, 
on ObentemdetBiWoai, ead U ibe Oooaty OewlfSo. With oa 
ApSAdizt oostitelikg OoHi aukr Pirilimoatery lUeeUoQe Aet, 
1M6. By JOrnTsoOrr, of tbo laaer TenpK BirTUt«r.«t. 
Iaw. I%MBdMio&. fioyillhDO. 1866-71 It 4e. 

** Me ieeevy work to «e0 ke o^m to tbe MaoSon. Ife a *■ ettoeii?* oeUeeUon ot 
xed WBe of eeWe te oB bnaAw of jmHuo, to kte pretoUy by tto toetec 

mMvo aMk • week awefee tor IMt la obrM vasty Mile b«a reeenineadto 


SaotVs Coats undar the Judloatura Aota» 1878 
and 1870; eoBtolalDg tbe - AddltVael Kaleo" wad (3oelo of 
GoHii tofolber witb PnozDxns ox Taxsd jw JOHN 

eoorr, Bs»> Beabter it law. Boyd Iteo. 167A 6e. 6d. 

SummarhayfL and Toogood*a Praoedenta of 
Bills of C^ta in tha Chanoary, Quaan*a 
Banoh. Common Plaaa, Exohequer, Probata 
and Divorea Divisions of the High Court of 
Juatica, la C oa TweDdng, Beakmptcy, Ao., wHh Sodoe of 
AUowsaoro oad CSooH yece, Aa, Ao. flo ee n e d Bdidoo. Boyd 8 v 0 k 
1677. 16f. 

Wabatar’s Parliamantary Costa—Piiydo BUli, 
Mood oa PcthlaBO, AmH Hoow oi Lord*. By BDWABD 
WXBSTSB, le%, of tee Tedag OSoo. Hooee of CVenmone, tad of 
tbe BiittlMre* Odtot, Hooie of Lotde sad How of Cosnsosa 
ThMSdMoa. PoH^ 1667. SOe. 

«f Me week M topee 








efISe 


%* ACItossdvdlaw IfMrsreb^w Ftoel',<s tow ee(f ondodopbMtw 

s 








L4W Kriail04T10K8. 


CWNTT cowm-Th« Con^cUtMl OouAVf jObCM* 
OMart and Rulaa^tine, With Npmk and 


With Fdfmt and 

8oalaa of Coat# and Faaa. m Immi Vy Ito 
fliiwwnnr Md OoosftlM Cool Js&i. dAMM 

BdMoa 8 ^M 7 tia?D. mi KCSt 

County Court ffulaa»1870, AirthwWMto. 


PiiULawia* County Court Pi-aetloa.^ Coflrti 
PacUm ci tbe Oou^ OoMi^ Adaltiltt md 

Btakmiojr, mbod^ iiit, Baki, Tom aad Qwi i^ 
wUh lUla of Qum and Foil late ^ O. Pm*timiA 
«l U» Midifla TanpU iwl W«fte CBnte ^ BwitentU#, 
•oaotfaw Holdar of Um of iha fim Ibu of Ooorl 

(/opr^Mtoa) 

ORtMMAt UW.-Arohbold*a Plaadlna and Bvldanaa 
in Criminal Caaat.— da Atate r tooa te k cl 
l a^i jIa M oa . ko,, md Iba Sriteoa naoMMy k Mpcft Iliib Bj 
jomr mr^ b. (te Lsd okw j«aiea9 h« 

Covi of OobmPIm) IMtaMb Uld% teelodtef &a 
PMloa to (Mvlua FraaadiiaV ByWnSllH 

BBUOS, of da ICiddla Sa^.. fiantolMlIav, «&d 

nihiBiiiiw/ Ma f to tial a lor tlto Bom^ « Laa^ Boyal Itno. 
1871 U lU M. 


Cola on Criminal Informailona and Quo War* 
ranto,^ByW>B. OOUK, Bag>Dagtotofal Laa. Iteo. ISO. 

lto« 


Graavaa* Criminal Law Conaolldatlon and 
Amandmant Acta of tha 24 d 80 Viol—Wld 
note Gbmrtkam. ibd Fonpa Coa Boflury PwiMidtoa By 
CBABLS8 SFWGBL OBBAYlA Baq^ m of B« ll^vty^ 
rooBMl* vbopiopindtboBflk aadiMaodM da Balaot Ooomlttaai 
of bod Bootoa of Pirllamit to vbkh da Bflk v«o lotend. 
SaaoidBdMte Poal 8m 1881 18a. 

RoBcoa*« Dlyaat of tha Law of Bvidan oa In 
Criminal Caaaa—mod BdHte By H0E4CB BtOIK 
b|.,6«ftotor*dUw. Bayillto». 1871 (/aaffOMto) UlU8d 
RuaaaU'a Traatiaa on C rime a and BCladamaa* 
nora.—fVd Bdaaa By 843fUXL FBKfT10B» Bn,«» «f 
HaMajetoy'iO oqbmL 8Tok Bcyaiam 1877. Kid. 81 


U^JSSSSiS 

isamnl, oaof anyadMatofOodvi ladai 0«dSiSl Mo^Mf aaiAfl aa 
«anr«M vto vab a otoitoa Mpiito teaMM of CM teaTto ^ vto 
dam tnTtoaraof cai oavyoatoi abM aaoBaav Mte 
titooted»woa^aoCia«toaiiwaaiiiaotoTof BillMMtoOflrtaol 


dataotoi 


doM vb» 



laaa 

ilfl 

V MmairndUm NWdMi^fwBbdKdteoBlfadiddlMiNii 










iUt bkAiraur laM, loiiz>on» w.o» 
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diyiofl rokd, wtAaf wHhffrt 


i>t . 


>• 


IXL 




n* ibvv% flrtMuUktw te JMRkijraW 
Whob te «A di^» fokdt or 


C n# tbov^ wtmxMAfm tag AmmoAMcm 
^ IUm daji on » PHS nM hlao 2bM% vHImwI wd^ 


1« « 
» b 


n* iXrfy, jmurf #• /0r^A)JV5 et/ ti^iHop 9W%, 
ooubbi KrwffwSt A rfw r ibwyW m lb r<fi 

Th# l^awyer*# Compaolon for 1878» b odUad bgr 
JOHK TH01CP80K, ol Inor T«^ Bowkl^ rt law: 
ud cwb ipi » DlfMl of UooMi (boa oaOMli | DImj of 

Oouatv,LooilOOTonBMt,oadPifiihBoifMnj OothouSooiomo 
Coiiri» duDKiffjof LoglilolkBof 1177; Abboootkil Xadostotbo 
PMttoolSIbotoi: oOepbw TWbbof Map DoUm] Lo^ltao, 
laOiribi JMmat, TnonUi Wofoo oBd olW TiMi nobofo* 
Loom ABd Mdcmob Dvtta t * Lcadao oad Piuflwlol Xaw 
Moildvp» oad o t«Mj oI aMM ol pri^Wool 

ktoMUavktt ta tow^ MvWtottadf ilMafW^M>foMa|U4 
iHlliMbria«MM MtMi MMaw tfe noMvvdm 


*4 * 


» 4 


< > I ♦ 


lit-. 


V • V ♦ ' 


- X - L_^ >- 


LoWj* iiwlBdtot tho WxoBO 


I ^»I 


uiili 


aatf €ftA 















BOMB' JAM PUBUOASnuim. 



OICnONARY—Wharton’t Vaw LcxIood-cmm. 

■Wk un mib u turn aw th* mm Omm ad miwmum*.** ^nhi 

S^^^Br3iASMu£&£.‘!i££si; 




* WMM pmMI lata l«|wl bM M «r tM 

Uv, bNHM SmH^ M TW SZ7i«fMMbM 

bWnJVa* Jw^ Ayt Ij!»<. 

OIQCm.-BMford.-TUt« Knntnato 
Chambor**—F«cb « PoUk HaiWu* 

CbiUy't BquUy Indaa.—CWfe^’t Iite to id ^ exported 
CMw^iaiCtottoto toMitltotoftotitoPitodtotoPUiteiod 
Pimm« f Bqd^tad BMkmtor,latoa mnmi Oportotfsqattp 
to liftoad a^ MM, my OpmO, Md tba Hm to Loida, 

to» top MtotoMod ThM Bauta. By J. IUOAXTZjLY, 
lia, Btfitotoptouwt. 4 voto. Bcyil Sm IWI. 7ii ft. 

FIsnar'a DIaaat of the Raportod Cuaa datar- 
■Into to top UM to latdi nai lUrj OooMlI, pad to tot 

* Ooorto to OoMMM laa, lN?af«^ PictoiK AdtoMto M Bank* 
rwtoj, Ikm UlebaMM Tmm, 17U, io ffivy Tmi, 1170 ; 
wab Ctow MtM to toa Bto ta toaaadRalattoOoort Itoatotoon 
toil ABilftodal IMmP by HarctoM, M adMad to tha pnn&t 
Mlto to toa Iav. By B A. FI8UBB, Jadfa to toa 
Oooto Ocvto to BHftto aad to Wtok Jtot latta vatoMa, royal 
6td. ma mito. 

(Cbaltoato toaaaaKy.) 

*tCr VbtorifiiiMba vaaPMIvork. ItapMiMto taoMttoMli7»''^Jf^. 

JmmWtfrn 

"TWMtototovabafaabMtotMtoiDpcMadtaM 1 da aat IM mralt 
H tto ■■totMMMaMagi tooMl taton,! «Uto aMd to *«7 


tav toald «i 
tow 



ac.a 

ima. 


Laaka.—TUt * Vnf$g^r 

Koianda Dlgaat m Law, Equity, Bankruptey 
Admiralty, Divoroa, and Probata Caaaa—By 
E. TODOB MDPAJ^ to toa Imr tmU, aad HABBT 
OBBKKWOOD, to li&oolB'a lBl^ biia., Mtotraat-Iaw. Tba 
KoriapA Piona, froa toa ownmtnwMMt, OtoobaC, 1869, to 
Dapobv. 1S76. Xa 1 vtouM baU^boud. JfAKto. 

Ditto, U i Ttooa^ Mfbaod. * M, to. 10a 

Ditto,IkMSalto 1671 to 1876b^ittoT«,btofdMBad. Na,lLil$,6±> 
Ditto, Iktrto Mto l« 1677, Vito Iftdosto b 1 rohOM. ^^l, U U 

Ditto, ditto, lor 1874 Pkto 0(f7 aad Two MaxtorAdtottnCon 
lot toiirm la TwtoBooba Aaaaal Babail^a, « 

•draWM " 1 909 md§,) iVk, 61a 


Tbi awbaa aio i aaad ngiktly amy ittnaia noatk 
Sato anbor vill ^*«*i^* a eoaMtot aaaMa ol arafy omp movtad 
to toa lav Bytto M/Mtf, toaiHtP, laa aad 

toa AM ItovAjpertt, ap to aad M«Uu IMoMOOiltopad to toa 

pvto tor toaaSMBt Mto, vhb ttlMPM to tabbaM Btotatto 

aad M lav Baporto roaiolttafpd Dlgtoi Aa amuaMopL 
am 9t top MUtoto 9 IM ram vlD tom a aav 

toPtontototoiMM 

,* iS itoaM M Iforto M Itolto Btoto to tttor UaMva 



oa&KOBaT laiti, u)inx>ii, w.a 


PoUook^fm*riHiii>%.» 

, nntiT^t'f nfr*ntniiTri¥' ■■« ■‘TTumn- 

ntOOVny^Karv't Tr« tttiM on th# DlMOvory of 
BTldonoo> giBoad ldttio& Adiplid lo Um Pmtdm la tha 
Oo 0 l oIJMtIot, with AddAda, mtefadaf iD Oa Bmtad 
Om to the «d «f 1871 By BHEBLOPg HiBR Bir^ir ■»> 
Foet8ve. 1877. Ita. 


•*w« 


Ae 

flha 

Ide 


8«ton«—FUi ^Bqdty.* 

DIVOflOCr^Brown#*s Treatlte on tho Prlnoiplas 
and Practie# of the Court for Dlvoro# and 
Matnmonlal CausM:—Whh the atatTrt% Bika Ftee» 
iod nktkm thMa ThM BdMoa By GBOBGK 


BA., el the Ibm TwpU, BenMmAlAv, 
. am 1871 U4e. 

oTiif. b4t emeette* wta wi m bm i W i 


... >ama»ieriia,mi 

DOMICIU—Phtlllmora'a (Sir R.) l#aw of DomloiL—8m 
1847. 

DUTCH tAW«^Vaiidertlnden^ Xnatltutaa of tha Lawa 
of HoUand.-8m 1811 li I8e. 

BABfiMCNTS.^Goddard*! Traaila# on tha Law of 
Baaamanta.—By JOHN LB7B0UBH OODBAHD, of the 

Eu., Ikrrider it Laa. Seoood Bditte. Dny 
8yob 1877. 18«. 

took li tentuMe: vborolbeoMMon telte«tkertoo totoa pilao to 
•MM vtoi tiH lev mU totf IrasM toto eMtofeto *-X«o/MMl. 

*»lteotow toitto Mm tow aoM w Mi—Jnii. eee, •• ty K. — aMM 
«lr»tokf Ma Ootoorl WoroeoMtodhtoaoflMaotnfaiatoyorito lovolatoBt 
«■ Ml to to tto Btowy e^tto inektoMto.'^teo Am 

Woolryoh.—FUo ‘•Ughta* 

CCCLEBIABTlCAL. -- Flnlaaon’a Folkaatona Ritxial 

Ca ^ nn^mlttoa >n tto> 

Rttul Cam with oa HMccIaI Intoodoetta end brief Notoa By 
W. P. PIKIaSOK, oI the Uddh Teo^dOp Beq., BenMer-ehUw. 
8m 1877. iV^l#.8d. 

PhlUimore^a ^5ir R.) Eoolaaiaaucal Law.^The 

Iaw of tho Omnoh M EagUad. With SopploDoat, 
oooteiolBg the Stetotee eod Dcddoao to eod of 1878. By 8ia 
BOJ^T PHnJJHOEB, D^OXh Ofieiel PriD^ <rf tito ifohca 
CoQTt of OeatothoxT; Heober of H« KijMto'e Moet Rodoouihlo 
paryConoO. IroU 8m 187171 8t 7«. 8cC 

The BoppltoiMat mey he hid eeperetely, prioe la 61, eewod. 

Stapham—'^Oharehead Okv* 

V ittdMdefdXMFeHbarel^feAohb,ia lew ee^ewi Oder Madiepa 
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■LiCnONt^FiUGBrftld^rM* 
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BNQUNP, UWt 0P.-BoW7«r.—FMi CkmMMhn^ Lm” * 
BrMm and Hadlay.^fUi^OoBawBtidM.’* 

Symi' Code of SnoUeh LawJFited^ iM PndAM) 
l»lMaAff4Me»lai6oUlov%dBoa ^vTSuinAlmllar. 
Itea 1171. 14a 

iQUfTYt«>« namANcmr. 

Seton'i ^orma of Daoraea, Judgmant|L pad 
Ordare In the High Court of iuetioa andOourie 
of Appeah eavlBt iwlidil nhtrnm lod# OhMMT PtvWoa. 


•i: 




T; el IlDdpl&*i M 
l?ok YolL Smtlre, itff. u lOt. 




■i to tkf 


4 4 I 


11 » 


$ * 


1 $ ,•** 




%i t 


• •t I 


♦! 


Smith's (Sidney) Prinolplee of Bqulty..-dT4^ 
CVnOtCE^Arebbold—^ *** 


ROMO*^ rU4 “ Oilmtoil- 


Rotoo*.—** MU Pte” 

nMJON%TiONOUK»^B«)for<l’* Guid* to th« Piuli- 

§ollciv>rd.^ 
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^MIMATION QOIOU, CkmUvtL 

a DigMt of tho Prollmloanr Bxamlna- 

ilon Quasilona m Saphli »ad laHa, OnuBAr» CNofne^. 
Bitaifi OfMMr» lad Axtlhaitla^ vil5 ^ Abmwmii. 

5f«. ma • 151. 

Badford's Prallmlnary Oulda to Latin Oram* 
mar .—ism i % t % am, u 

Badford'a Intarmadlata Examination Quida to 
Bookkaaplog. BtaoaJKditioa. 1 tea 1575. A«^S«.5A 

Badford'a Final Examination Oulda to Bank* 
ruptoy.—nM Ute. itiaa 1577. U. 

n* IqHovIu am floteted te dAT Mdk BxABriMlIda 

Bad%^?a Pi4ilmmary.-^tAitef te QawaM of ibt 
PMteteiy BMtod by m B. BBDIT^m. 8oU. 

dte. itatA 1«. 

B^fbrd*a Intarmadlata.—OateUif ibA QomMom M<i 
Ammi aI tba TrilainiiHiN Xnatetkai. EdiM bj L H. 
BSPfOBP, SoUcHer. IlilAfy Tm. 1575. Ko. 57. Btwod. 

Aa> If. 

%• Koa 1 to 54 54 Mob. Koo. 55 oad 55. U 
Badford'a Final.-^tetolaiOf tbo QmIIom tad Amwm 4t 
tho rtel BdlfeodV & U. BEDFOBD, SnMte. 

Tm 1574 No. 55. Sowod. U 

Noa 1 to 55. 54 aiob. Noa 54 asJ 55. la 
Butlln.—ndU ArtidAd CUika'’ 

Haad.—FMf ''StAtote.** 


Lynoli and Smith.—fidt ** JudloAtoro Aota** 

Rubinataln and Ward.—"AMklAdClArka*** 

SXtGUTORt.—WUUama’ Law ofBxaautora and Ad¬ 
min latratora—A TmaHaa oa tbA law of Bxeeoton ood Ad* 
■tolfteton. SoTMtb BdMoa. Bj tbo BbBoa. St» SDWABD 
VAUaHAK WiLUAMSi kto ooo of tko Jndra of HvUAjoito*# 
Oo«t«< OoMBoa F1 aai»^ WALTBB VAXT^AK WILLIAMS, 
teq,, Bofiktof At Uw. 5 taM Boyil 5to. 1574 Zl Ito. 

PA^QSVAeTt. — NotouU'a Factory and Workshop 
AotS«—CoBBiktos >U tbo Iawb bow in forco QiMdcuUss tb« 
Aft of 1874) tor tbA ronlAtlQa ol Tabmif to FoetetlB And 
wftb tstndBoSoa BrptoaAtory Noif% Asd NotB of 
By OBOBGB dlB^S NOTCUn, of Ibo Middle 
BinklB It Law. Iteo. 1574 Sa 

FARM, LAW Or^Xftdtson ; Cooke^TU.-AgrienhiinllAir.” 
Dixon's Law of tha Farm —A TVBtjia ca tbo Law of 
tko Fatb. FooHb BdHte. By HBKRY PSBKINa of tbe 
lur Tesiple, Boq.f BAnktor-At-law. (In tkt prwt.) 

.-Amos and Ferard on 
B^5to. 1547. 

^oodfkll. 



• vToodft 


15f. 


tt 


fOMtA—Chi tty's Forms. BlmwtbSdltlB. ByTHOa CHUT? 
ABdTHOa WILLBfl OUIWY, BstEa (/a jw^oeoikal 

CornsFs Forms of Writs and othsr Pro- 
essdlOQs on tha Crown side of tha Court 
of Quaan’a Banoh.—iM. 1844 7a 5d. 

dBftosdOfd laa WMtorf Lylto 5bMb,tofoiiOA{7oii4o<Lr5MtAra 
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Form* and Pracedanta of PrpdaM^ 
Inga In tha Chanoev Dlvialon of iha High 
Court of Juatloa a^d on Appeal tharaf^m: 
wak Fnflaakl Noloi dal ObMmtka^ (ond&f a cninplttn Aid* to 
t^Pnato ol^CtMMrrlHvUca ol tka Court aiMcItha 
OoartooeAfpML 4*lUfdSdlhoa^DuSdl'iOkMom 

Focm” Bj william HSKBT X7PJOHN, Xai» StodAt aad 
Hdt Sckokr of Qia7*» Ina. (/a Ito jaM) 

Moora'a Sollaltor'a Book ofPraoUoal Format 
Iteo. iSdl 

HICHWAYl.’-Bataman'a Oenaral Highway Aota.*— 
Soeood Wlto a SappiaMut oMtotoatf tbo alfbvM Art 

IMA 4a ^nth Kotoi by a MANLK7 BMITa, bd., om 
of the Martai ol tbo QuMo'i ISma 18M. lOi. M. 

Shalford'a Law of Hlghwaya^lko Law of 
Q^waja: fadwdlng tka Gkaoral B^way Ada Icr Bartaad aad 
WaUii aaa otkor atototoa vHk ooiloai Notai <d tka DaoWoea 
Ikaraoa; wlib Torm^ TUrd Bdrltoa. WUk Sndaaual W 
C. MANLBT SMITH, bq., oaa of tka Martan <7tka Qw«k^a 
Baaeh. Itea 1865. 15a. 

Tka SunUBHat nay ba kad aapantoly, pitoa Si, aavid* 

I NCLOiunib—‘^CottaoM.** 

INDIAN LAW^Montriou; tha Hindu Will of Bengal. 
Witk aa lafiradortory Zmv» b. Sva 1170. FA iC 10a 

Horton’s Leading Casea on the Hindu Law of 
Inherltanee.—SfoU. BoyalSto. 1S70»71. FASLlOi. 
INfANTSf^Bbsworth’s Law of Infanta-^ Handy Book 
^toa Uw of tnfaato. By JOHN XBSFOBTB, bq. SoHdtor. 
Itaa 166L Si. 

Fd^ayth’s Law relating to the Cuatody of 
Infants in Cases or difference between 
Parente or Guardlaua—4aa 1S50. St. 

mJtmCTtONS^^ton.** Vid€ Bqahy.'’ 
IN$URANCC.^Amould on tha Law of Marine Ineu** 
ranee.—ntk Bdhko. By OAYID MAOLAOHLAK, bo., 
Brttbg it Law. S Tola BoW Sm 1877. V. 

*'Ai«t«U took. anoaU W aow aQ ttoffaBttSpMr «■ viat. aad wa wanWaai 
Ito «ettr VM tka ifeffl rttk vUik ka kailawponirt ito nav 4MWoaa*—Ion ftaM, 
Oii uk im. 

Hopklne* Manual of Marine Inauranoe.^To. 

1857. 18a 

I«Owndea—F«di ^Aranea** 

INTISMATIONAL LAW—Amoa’ Leciuraa on Inter** 
national Law.—UaUTared la tka lOddk Tampla Ball to tka 
Btodaoti of tka Ibbi d Oaai, by SHRLDON AMOS, SIA, of 
tka Imet TampU, Bairidar at Law; rrotwwf of JoHnnidnoa 
IntAudo ca l law) to tka Ium of Oonrt; TrnTfrtCif of 
Jwtocrooaaeato UpiTordlyCofly,London. HoyolSTO. 187A lOaSA 
Kenva International Law.—Xani’i CcazMstaiy on 
I&toraational'Law. Sditad hy J. T. ABDY, LLD., Jndga of 
CoQ&ty Conito Sac nn d Bditi^ BaHaad aad baongki dow n to 
4a pnaent ttma. Crown Sto. 187S (Jud raody.) 10a 6d» 
*'Di. AMy^ iooaafl Uv Uniinti a mrrtm la yrmmnn tkrt yodtoi of 
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Ilf, oaAHOKBT LONDON, 


HfrUNATIONAL 

International Cpmmarelal Law. 
MirflMah Lw<f aw 



• ^ * 


Ootela. 


loilkiBAk. ftllhMllBll TTitllllflkiM M>lt 
^iSbra LivL&^^a L, V. a a, «i in, Bwtia«- 

O-Iar, Pyoktwr ol Ite riki^plii iid Pnok* o! OaMiroi a 
iQg^O^lie«^L0oA9«,aB. BaMdldMoa. Ivok^Bo^Sw. 

Prlxa Basaya on International Law^Br A. P. 
BPBaOUB, BM.. OoQ»akr ol Laa U tba Ualkd Steka'a&d 
X. PAtTL^OOma AdfOMU h Frtaoa aa lakodao. 
tka bj mi BxoaDnar DON ABTUBO DB KABOGABTIT, 
BS'DmA to tha OerlM. 8?o. IS76. _6d. 

Vattara i^w of Nattona.-*Br JOUPH OBITTT, lo^. 
Bojd 8 m. 1884. U U. 

Whaaton^a Elamanta of Intamatlonai Law; 
AwHiA IdMoa SdH^ with Notei oa4 Appoadijt of Btototao 
IM TtWIm, hrl^lu aia wotk down to tho pfomt tlM B7 
0. WYD, Bkl, LuB. , B wfliU r ot-Loa. Aolbor of tho ^ Tho 
Iteokat EUpotna I^aa'^ T>my Sto. 1871 (/luf rmdf). It 8a 

Wlldman*a international Law.---lMtlt«tM of Xota* 
sMtaol law,lB Itoi of PoMt iwd TfaM of War. B 7 BIOHABD 
WILDICAN, Barrator it-Law. % ^ 8 ta 184840. It ti. 6 A 


It ti. 6A 


INTEtTATiauCCBtilOW—Colln’a Baaay on Intaatata 




Buaaaaatona—▲ooordiaf to tha yrtaea uooa. aj nait* 
THBLBHY HAEDT OOLIN, of tbo Wddla Tonpk IPtto. 
1I7A % 8a 

*'Ar«7lstaakMtMii.*-IoviaHarai«artH INT. 

JOINT aTOCRB«^ordan'a Joint Stocic Companlaa*^ 
Hawly Book of* Pnodeal laaNootlaai for tha Pormieka a^ 
MaaacaMat of JoAat Bto^ Oottpaaka. Fifth UStloa. Itma 
1878. HtLU 94. 

Palmar^ FUi ^ContajiMlitf.** 

Thrlna'a (Sir H.) Joint Stock Companiaa* Law.~ 
Tha law aad Piaattoa of Jofat Stock and othar Pal^ Coatpaalaaia* 
oladlBa tha Stalutaa with Notaa aad tha Forai la ouif od In Mamg, 
AdttulariBg, aad B^ndiaa-ap a Cooapaay, wiu a BoMiiaeMat 
ooBtatakwthaOociuiaBka* Aol, 1887i aadNotoaof Baeont It a d d niw i 
By Sa aSNBT tHBlNO, ILG.a, Tbo ParliaBatttan CoomL 
rtM BdBloA. By GBBJ^ A. E. FTTZOE&ALD, of liiMoln*a 
laa, liq., DMifaw at law, aad FaQow of St Joha*! Oollago, 
Oifotd. Ikaa 1878. It 

**1hJaa> tha vert at tha orfpaal draartMaa pt tha GeeapaalaaAator laai^aod 
valhhaova PaeliiBaaiirr aanaL 9k Emrj IMag< h aatanl^ ^ bljtieil aathontj 
oa art|aat*-flk Aim. Apffl tl. UM. 

JUDQMCNTB,—Peak's Judgmanta, Exaoutiona, and 
Crown Debta.^TSa JodgmeBta Low AmanAnapa Aoia 
ralMiBa^Baal ftopaaty* 88 A 28 ^ot., 0.8A aad 88 A 84 TI^, 
a. 88,88 A 34 Viek a 116, aad 87 A 88 Yict o. 118. WHh Notaa, 
BaCMMa to OaaaL aad ladax: formiaff aa Aptwidlz to ** Tbo 
Praadao of Bagktari^* Ao. By JAMM PA8X, OUal OMto 
Iba Brtktrai to tho Oowt of Common Pkaa, Waadafaiitar. ThM 
Xddke. Ubo. 166A Sawod. Nd, 8a. 

V dfl dmdatd lew Work MkidhiaMh iklamaatfmdpawUn^k 
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XIDQMENTS.-mm. . 

JUmOATWf ACT9^W1 )«cd\ Supf«M«. Cpurt of 
JUdloaiuPt Aoia, ApptUftto JurUdlcUon Act, 
1876, RuU» ot Court and PormA wlA iih« Adf^ 
Ottei, Bal« iod B^vUlkM rdiliic to tht Bmi 0o«i«f 
Jqrtfafc Wi^h PrioUciil Kotoi tod ft OaptoM XiS& .ianl&t ft 
Ooi ffUfi Got i VO vn Nnr Punoa Bmad a 

ABTHCB WILBOK, ol toft Inur T«»^fc»ilto6tor to 
(Afttotod ^ HA8BT OUENWOOH. ol Ui«k*t ^fivrMr. 
•t-Lftw. ft^ JOHK BIDPLA toft JlMtor of tot BtfiCbnbM.) 
fifljftl ISM 1171 (m, 716.) lU 

(/ft N«^ ImAv Ito podmti. ed) 

\* A uBoi pim Somoi or vd uova (fcrsvitoftlBototl dvo. 

1676. U. to. 

(A teW or ooK 6W 

rtiVAOi to xEi mxmb ioitk»v. 

to ito priMH tto fwfri imniiMl tooym AO*forft«r oltoMta^ 


l^iiannl 

Smt 

iftitoAfticriniiift 




tte 


^afOsftrt 

It tto Mitok Ift 


wttk 
























Ill, OSAKOS&T LAMA UOXVOIX, WA 


7 Sa 


UMCATUra 

Olowas' OomptndloM Iod#x to the Supreme 
Court of Judioetupe Aot^tadto tfa* 0t6m led B«l« 
toilrtewnito » W. 01^in& Ihq., «M of IlM B«SiferMt 
7Owt «l OhMMry. 8m4 BdMoe, mted fted «hfe«l. 

ei «ei d* qm»*« jumm ie# mi 

j^) lira. SMh^mU. km 

Tn ABon, nitk tb* A/M aed BoIm (AvUwtlMd SdilloB), Ofdoi ia 
OomdL Md nln, ooort Im, oomplihi di ovi 

Youm, Iwd l»«iw IMIW. U a«. 

Leiye* Complete Tlme^Tehle to the Rules under 
tneSupremeCourtof4u41eatureAot.l875. Bbow* 


-TTII 


i^rr 
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T* d 


a ^ 




iMBkAvUtdcm pTjORKSIBEWOODLETB,KJL,«ftbt 
iad&T^U»V«l^lkRMctv*t-lee. 1$7A MlU6d. 

Lynch and Smith*# Introduction to the Rlnal 

^M tb«qsMtlo&i Mt by tha 
iMfpentid taw Sodtly, with Um Miwvnadimtd to cnMt tbi 
nmittiMivo 4ltmd« Mdo br tiu JUPIOATUBB ACT. 


I • • 


^4 ’Tj* 


~ 9 r\ j. 


_iiA 






•. r 


mi ToL L Tbo Priadphi ol tbt law. Port Sro. 1174. 22r. 

Lynch's Bpltome of Practice In the Supreme 
Court of Judicature in Bn^land. WlthMonsoai 
to Art*, Bokib sal Ordm For the Vm of BtodMrt. Boyal 0va 
TbM Edtioa Iseofpofrtiaf thr Appdlrto JukdiotiOD aA 1074, 
isd tbo Bski of tbo eucriBW Oo^ Decmbcr, 1070, and Juw, 
1074. 1074. 

Morgan.—ridi ^^Ottacmjr 

Scott.—ridt'^Oorti’* 

Stephen's dudioature Acts 1878,1874, and 1876, 
consolidated. With Kotooaad as ladax. Bjoir JABCB8 
BTBPHSH, OM of lior MejoOy'a OonsaeL lino. 1470. 4i. 4d. 


an Art.— Ab iBkodootorr lartvo ddi^avfd rt VuTonitT 
CoUmrtthoooBBrDooBnioCtboi^oami^ BySHBLDON 
AMOB, Bs}., MA. Bai rkta it law. 0ro. 1874. JfA U Id. 

PhiUimore's (J. G.) Jurisprudence.—An Inavyunl 
laotoro OB Juikiu pdaaoi, «d i lartoro on Ooaca law, doBvond 
rt tU ma of Oo low Tmplo, llOtfj Tonn, 1001. Ba X Q. 
PHILLDIOI^ £04., AO. 0VO. 1001. Bowod. 01.44. 

JMTPiCB or THE P1AC&—Arnold's Summary of the 
Duties of a Justice of the Peace out of 
Sessions—Boamiry OosTkrtdSJ. By Bk T. J. ABNOIJ), 
CBM MoicoprtHiB PbUoo 8nk 1040. li. 4f. 

Bum's JuBtice of the Peace and Parieh Officer. 
—Bdbod bf tbo feUoirt at BagH rtiars uder tbo GooonU Biq^rlotoB* 
Cooo of /OHR BLMnn KAULB, Bo^ Q.C., Booorte of 
laoda. TbMotb BdMoe. VoL L cortiiaiM tttloi 

^*0brtanait" to ^'PedltagolQr Ajtiau;* byXHOS. B^BLL 
PUtOHAW. of tbi Xmc Tib^ Xoq., B oeo t d a of Woalook. 
rX n. oo a rt h^ iMkm ''IhrtirOMc" to-Hoadrod;" by 
EAML. BOTELES BBIBTOWB. aO. ILP.ol tbo ZDB«TmDk. 


SAWT. BOTELES BBlBTOWBi aO, i».,ol tbo ZDa«Tmpk, 
AB ilawdird Lm Wbfti mlipf <•81041,41 loaooywMl odor 
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juarrei or thb 

Sm. YoL UL ti|lM " 

Hotel** byliSWZB W. 04^0.1 
o€ Tiaotei FoL lY. ote 


aiotete* to « 
of tko Itev 


Hote 1 ** by LSWZB W. <UYS» q.q»of te Iba* IWo, bq., 
BmlwolZiteb yol lY. oiMiihglbotetetlte^Po^r 
by JAMXB ED^. D^YIB. bq., BihullMj bfuteoU te 
Biota gpoa Ttet (BoM IL lU ^ ySTy. oM- 

temte thte •'Qm WoMie- to •Wnek;* ta JOHN BL088BTT 
MAuLa Q.C.I BoQvte of Xtetap Bivo ^ralt ira 1 M 9 . 

tL 7 i. 

Ita poWtoMte to IM» if te taM Bttlte of Jteta of te Jtet onf 


«r ten tente, tta. taaiif, te am wUob te bpwi 


tta bteor 




(tat 


Paley^Fte *< CwTletloBo." 

StooB^Fita - blta floi^oM" 

4 UB 7 |HIAN« INBTITXJTU Or«-Cumln.—Fte bw." 

GrMn#.^ FiUf RonM Lov.*’ 

Maara^Fte *<Boaoa Law.'* 

VoBU—Ftfi *'av(l Uw/’ 

LAND OBAfNAQL—Thrlno's l^nd Drainage 

AA l&tedoolkn, Pnoltel Notoq ab Appoftifa ol Steote foUtiiiff 
to DnteM AAd Tom By THTODOBX THBIHO, b^* 
Iterate At 1^. ISbo. 1861. U. 


LAND TAX.«Bouff*dln's I#and Tax.--AB BspodHoa ol tbo 
bad Tm ; Hi AMteuat And Odtette* wiib a rtitiate ol tbo 
rlfte oo nte rod by tta Bodompthm Aote. BylCABK A BOUb 
DIH, «l tta Inted Bomoo OAo% Soawrte note (kto Higiilm 
ol land Twa!^ Boooed BdHteL Cbora 8 to. 1870 . i$, 

LANDLORD AND TENANT*—Wood fall's Law of Landlord 
and TananL—A Ib oottel Titete on tta bw o( faodl^ 
Add TmabL wHb A loll OoOootte of Pg tedai ti And ForaM of 
Fteodnim. Soronth BdJtloB in Ahftntt irf TifsiUmf 

Proptett«n«» And Tbbte of oartAte Cotem oi tta CoAnHy* By Ju 
H. i.aT.v, aI tta Innor T<mpk» bq., bnlrtw it law. Boyil 
Bto. 1677. (/temidr.) U 16i. 

LAWp QUIDt TO*—A Guide to the Law for General 
Use. ByABovrifte. TteiHr-OntSdftkB. 1677 * ^'d,ta 6 d 


a tetete^|A w2<tete^ to. tta TBbteteand^lfMy^atalMlvwtateih 

LAW LtST«—Law List (The).—Com fi l alB s tta Jndgoo ond Oftote 
ol ita dUoront Ooute ol Jtete, CnsoiL Bpectal Ftedon, 
rhAflinwn. CoeToyAAOHi, SolkikcAp NbtAite^ bp in 
and Wate; tta Cmdtip JndgMi Titearte» BogiitiAn, And 
Bnllift oi tta Coonty Cooto, Dftrtrict bgidrte A&d BogktrAM 
nadir ibo ProbAto AAi Lordi LiioteAst of Coonttep RooofdMp 
CUvta of ita PoAoe, Town Cteto^ Corate, Oolotel Jadgoo, 
And CdoniAl bwyiM taring Sngikb Agoati, bCotepotttAa auI 
Btipoadter MAtetiataa bw AgnH. law md Piduie Offlom, 
CBiWto joi tta Jndgoi And CoomI ■ttmdipg GrooH and BianloM, 
Idit ol fltavl^b MQ Jtaon^^ lioadoa OoBstetoMio to AdadakHr 
Oatta In tta BoftanaOiaii of Jydlialm i In EaglAadp OooroyAn- 

ttebrd Xte IFail te Aop< ta bdfcpiA te etf/Md Ntar biadtogt* 







11 ^ ofiAKOXBT ujn, homov, w.a 
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o£^ct0lUBf b ”^1*—aadg OvittMbi oUMniif b Ebo 4 Uad» 
A wblf of olhm onfal ibwa to b» o* lobta* to 
flpii j iJ CT Oi rfi , DfAi aift, O oATiyiafl w ii Bo>k*b i% P ry b w and 
NoMoa Obbb^ ^ WILLIAM HBmT OOCTBl^ of tho 

OOoi. Son Ml it Rom, o< Bbmod 0«- 

robt Stook Oonpwfai. PibRAod mbu&v. Bt 


tftabi, oad cf Jobt 
Mibofttr. 1171. 


Oonpaaloi. 


UW UMRTt.—A brs# Btook et iMoed hud BoporU BMtn»bi 

LAWYCR't COMPANION.—ndi '^DUry" 

UADIMO CAttSi^Hayn—^ Students' Leading Cases 
In Constitutional Law, Coamoe lew, Bid Pramriy 
lew, BqnSy, Probib ud Dtrovn, Bioknoby. iod Oiiabil lew. 
By JOKK r HA7R18, BoHdlof. Ao&er ^ " He Sledut'i 
Bbtobs" (/ilb^fm.) 

LtOACIES.—Roper'e Tx*eatlae on the Law of Lega- 
oies.*-PMth Iditba By H. H. WHin. S rob Boyal Sro. 
1S47. 8/. 81. 

LEXICON—ndi DbtioBiry.'* 

UCtNSINQ.-Lely and Poulkes* Lloenslno Acts, 
1628, 1809,1872, and 1874; Cubbbfftha lewd tie 
Silo of listen by Botell oad tho MMnMgtmmi of LSoeaood Howe; 
wib Notoi to tho Acb, * SamBory of ibo lew, oad u Appobtti 
of WmmL SoQond BdMoa. By J. H. LSLT ud W. D. I. 
POTTLKn xiqre, Borriirtow ot-Iew. Boyol XSbo. 1S74. Si. 

■ Riwi. tob ftid fnlkof • rka S to pitet b ftD tb ortodpal Aob ud b talu 
filtbbtVMA ibMatoMof of tbu ublto ill ai ii ii ill i rr w m i m toli. dMlp* 

CtoaMbbu ty WMto nd ewftoil Me.1W MbMoMuOr 

mSNmU totbyobt Md |lvi oSmo bitt of owo ud koertidfo it tiw*oilt|«ot” 


LlOi—Cross' Tpsatiss on the Law of Lien and 
Stoppage in Transitu.—Svo. ma l6i. 

LIGHTS — Woolryoh's Praotloal Treatise on the Law 
of Window Lights. Soooad BdiSoa. IStoo. 1M4. 8#. 

LOCAL GOVERNMENT—fMt" PoUk Hcelth." 

LUNACY—Elmer's Praotice In Lunacy.—He I^ooSco b 
Lueoy nodw Cmmimitm ud logo hftfrue, witli 'Kotao of Cwoo 
ud Bunt DodrioB% the Btitotu ud Guool Ordeii, Fotw md 
Cofb cd P witoodiiigi b Lbuct, on lodox ud Bohodnk of Cmu. 
Sixth Bditbu By JOSEPH KLItEB, d bo OOoe d the 
Hiibti b lioaocy. Sro. 1877. 81i. 

MAOISTERIAL LAW—Burn.—TUi **Jvtke d Feeoi.” * 

Lseming and Crosa—FMi * Qwbr Budou." 

Palsy—rdi'' CaeridSou" 

Pritchard—rai ^ QuMu Scadaaa" 

Stone.-Fdi «Pdty Soakao.** 

MAINTENANCE AND OHAMPCRTY—Tapp on Main¬ 
tenance and Champerty.—Aa laqdry bto the pfeuat 
ibb d the lev d Mitabauu ud Cfciiipwty, arbdpdh u 
^bh^Outuob, ByWlLJOaVXAn^l^Bob'ilaarbq., 
Bubbt d Uw. Itea 186L fj. M. 

%* AEfbodudlev fForbmh^iiaSbolviibwa^fudofiUrNMEiyi. 
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MANDAMUA.-—Taming on Manctamua»~TAi Laa M 

PiMlk» of FNHfi^t Witt «l Miadmi m H obUfav 

M la BoTalWo. 1141. .U. U 

MARINK' MiURANCB^Kidi Laonao*.^ 


Martial LAW.~Plnlason’a Treatise on BtarUAl Lav^% 
M aCovvd tb* Lew ol Sd^mA ia aoM of BobitUos: wits 
Aectioftl nhirtmttom drswa £iw tbt OffleUl DooBsaibi in tb« 
Jfeaatoi Cm iod tho BridoM tekai by tbo BonI OoBaMpa ol 
BsqolrT, wttb Onmmaia OfeiainMnaa ZagiL 9r W. W, 
yChiAMN. liq.. BiiriUtt-oi-Iev. 9vo, 14M. 


MIRCANTIUR LAW.—Boy<l«*FU< fib^fptag.* 
Brooke^ F2d« "KoUvy.** 


Russell.—fii# **Ag«a 0 y * 

Smithes Mercantile L aw. —A O mmuUsm ti MmostO* 
Uw. Bt tb« late JOHN WILLIAM dklTK, bq. Ntath 
XAte. By G. U. POWDBSWKLL. of tbt Ibmt Ta^ Xm.» 
ctM ^ H« Msjotey*# CooanL Boy^l Sva 1677. It Ite. 

**ir* Mftto ay itei. te tte ywoaiit tekila. flw book* via te teM Mte 
aeu tem tte atea odUtea of * laia*> HAMftlt lov.* ifafa ITor. IITT 

Tudor'S Selection of Leading Cases on Mercan* 
tile and Maritime Law.-WHhNota. Byo.D.TTOOlL 
l^.imiibia d las. fieoDsd Bdhkn. Boyal Iro. 1966. It 19#. 

MCTR0N>LI8 SUILDINO ACTA -^Woolryoh’s Metropolis 
Building AotSi togtelMr with focA Ciuni of tho MoSufiuMi 
Mi^ifeTMOf Acte, 166o i&d IMS, isd oib« At^io bw« pw 
AeokAy tiUte to tbo BofldlBn Acte, with Note% BkpLsatety of 
Ibo BogSm i&d of tia Ajchitect ufal T«m ooBtelssl thmla. 
Soeo^BdWoa. By NOBL H. PATEB80B, M.A, of tba Mlddte 
Soq., BuHster-it'lMr. Iteo. 1877. 9 a 6A 

MINIS—Rogers* Law relating to Mlnei^ Minerals, 
and Quarries in Great Britain and Irelstnd: 
vRb s SuDinwy of tbo Law of Poodgs dtatei isd Pnodas 
D ii sot hi ai for obteJalag QoTocamwtQfante to votS Pocoig&MbMi. 
8«oed liditloB Sdiigod By ABUBDBt BOaSBB, Bar* 
fiotereSiev. Sto. 1979. It IlA M. 


**lfoot oaainStoen nf caapWo.*--!** t^mt, 7«b» if, IlfC 

**ltlb 0 Offa laaid aiStocad SdSka^ttevort HpyiaiteWl baa alaal atwly 
a maaoai wy web l■|^ull^ Tbo alwaoifl prort awbiabte m a 

wek of nSasa*-JW Jrouiv Mnat Uv lA im 

PiORTQAOI.—Coote’e Treatise on the Law of MorU 
gage.—nfrd Bdidotv Boyal 9vo. 1990. iVN, It 


MORTMAIK—Rawlinson's Notee on the Mortnlaln 
Acts; ohawtog ib«ir npaaHoa oa OfflA Dorlai aad Baqaate for 
Cbaritadi Vas Z>aipad fv tbo Vm of SoUdtsrt te A a m b ut ite 
Sob Sailii in tbo Cbaaoay PlTfaioa of tbi HIA Ooart of Jaidoii. 

e JAKBS BAWUKBON, SoUter. Don^ Sre 1977. 1 bI«- 
Tod. ifAMM 

MUNICIPAL ELBOTKMB.-rtf« "BiDcl** 




* iff#teiidsrdXss9r«rlr««6is4SBIteA isl s steyaw l NHir>fa< H aps 





11^ OHAKOIBT LAlfB, LOinX>N, WX). 


MAVy.^Thrtno's Grlmlnftl Law of tha Navy, *tth m 

t»kMdiiei«yChiptir<n1fch1My flail# tad of faU Wavy, 

Cbi BqIm of BmauiL iad ai iUNMadlx oaterUw Ike NatkI 
DWdUm am ted ^loltod Km. 8«ndUHfeA B; 

THBODOMr.. - 


THBINO, M tW 10^ Twpk, BwHitteM-Uw, 


ante ted ill fiiirtn ite 
MteitateM ted Mttefid ^ 
apMi, Md ip to diM."~AMl 


atei ted tiT wate M an j f iteteto, yiMfy, tin. 

«n ttM MvMUte a* BnutaSTianl torte ted ill fuMton ite 

tetedwtatoiprteiterni&iiyiMaVnitMitenMte iliili^ lod kp 

giMt^toarjyyTvaii^ awplito, Md iptodiM."~AMl 

nm raiUfl^Roaooa’s Cigaat of tha Law ofBvtdenoa 
ontha Trial of Aciicna at Ntal Frlua.—IMtMalh 
BdMte |t JOHN DAT, «m of Hte CovmI, ted 

ICAOBICBPOWfiiLBMfMMt'Uv. Bojtllteo. li7A 
(Bawd faawtiUilwiww ot eivauM, 5«. Ad, or m tm www Aii t wil¬ 
ted or 104» wd, adra) 

**m««kiintf kii ka«Mi«te I fate tot iIMftobar iMm tedtoaototei of 

in imnl iirmiknlrf ^ “ *-^-i—‘ *i‘f “T* 

Saiwyn^a Abiidamant of tha Law of NIal 
Prlua—tUMen BdMte. ^ DAVID RXANB, ao, 
lUoocikt of BaUtei, ted OHAitUS T fllOTK M. A^ w 
JadfM of tho Sosftete Oovt of tbo Om of Good Hopa t voli. 
BotM Sn. 1S& (FmWiM 04 St. 1&) ifA It* 


JadfM of tho Sapfano Oovt of tbo Om of Good Hopa t voii. 
Sn. 1S& (FoWMal 04 St. 1&) ifA !<• 

NOTANDA—FdA 

NOTAflY^Brooka’a Traatlaa on tha Office and Prao* 
tica of a Notary of Bnalanil^WitK o foD oofkottoa ol 
Pwaodtete Votelk Bttka. Bf LBOHB LSVl, Bi^s f AA^ 
of li&eola'o la^DariMa it Liw. Sro. 167A *11. 4i 

NUIflANCCA—FltiCarald.—FMi PufaUo BmUL** 

OATHA—Bralthwalta'a Oaths In tha Suprama Court 

of Judloatura«—A Moandl for the om of OottudafoBMi to 
diiinii>m ^ Oothi in tho Bopcomi Cooit of JodSootoro ia S&slteA 
Fort X. mcdeu taSanutiaa to^oodoatboir AppMaA 

BMBi, DodgnMioa, JwiidMoo,oad Powom; FortIX oootpnnf a 
colMloc of fldkdofly rioogolted Forao of ivoto and OofinwA 
Biq^otetoo OtarrMiM. Bj T. W. BBAITHWAITA of tiw 
Baotel o^Wiii Omk^ Oftoo. Fcop. 6vo. 1S71 da At. 

^’teaaliny tefOl to Hhnttf, JIH. 

**lW«tot«lA vidooM Ml,taMitai TMteiaadailili or cmmmtoawnri tood* 
ml^mttrnr ftoteiV /rnrW. Mir «, Wl 

PAIITNCRflHlF<^PaUock^a Digaat of tha Law of Part* 
narahlp. Bjr VEBDKBIAc rOLLOCX, of IiB 00 ln*f Iwi, 
Sut, BifimteaALiv. Aa^or of *' Mao^loo of Coatnct*at>Law 

DoqjIto. W7. SaAt, 

Tai op)oet of tlte voik k to giro tho oubMoaeo of ttio Law 
of ^Wtavd^) (tedsdlBff Gompoaloo) In o oondM doftoHo f<w« 

**0f Uo ooMlIte of a# vorkt wi mo tecok a tonoo of tho kUdito mtoi. 1 W 
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eTKVXm AKB sow LAW PXTBUOATIOHSC 


PATENTS.«-Hludmareh*aTr#AUM pn th# LaW MlA* 
ting to Patents.—dro. U. le 

Seton^ W< w 

PCniQNAL MOPMTV* — Smith's Rest and Personal 
Property.—A OrmimMnm «f l3m lew <4 BmI Md Pinnil 



lor PiMAhtem Br J061AH W. SMITH. HOX:; 
<i.(L J«dg* of Oovntj Covta rothBdittoo. S rets Loaj Iro. 
1877. (7mI fwSy.) f 3L t#. 

PCT tT1 OlfSi—Pa 1 m e r.—FIS# ** OoQTojoBdDf.” 

PVTTY SDSION 8 .—Stoners Practice for Justices of 
the Peace. Joitiaoi* Clorko tad Sotidton M Pot^ oad BpooU 
flirrioBa, tn SwawT Mottm tad TndtcUMo Offawoiiwtth » Lirt 
nl ftnimnirT rrmilmriii tnd tif Mitti nnt rrtmhal wUSPovni. 

Utha. Bf THOMAS BIBBBLL PRITCHABD. of 
tbo Inaor To^U. Xio., Byrtotorot Tew, Boeotte of Wedodc. 
Inlvol Boa/8m 187^ (/odiOMfr.) U lOf. 

** Hx diSf of « 8 o pr aa* Bdlttsa taobMO dmlopM wttk » vlov to «Ar to 
tfooa—irnaiUaii>ii u w voteaoof Sm o utml moomToT 

tte Piooodm M Nitj BoalMM a mMoty luain Old lodkWibS fSfmtm, to oaofe « 
ooMMittfo ftra. ooMNUito tbooaoi Mor of ovoots a to Note «o«Uy ottokobU 
UfMtoiiltoiooMi potot« pNoaioNM S atf oftooa lajdm yieod of tboiro* 


of «t 


iMio» lo ^bdm of toottor. tod obovo o2L to 
.mttltotobod^od.TtetaotA 


wttb 


to loo rawroio body of ov lateo rbo on dill/ latoMtod la too 
aldoos to wMA IINIUOO* iFoomA DoBoabtr Ilk. IITT. 

KIAOINa^rchbold.—FUf 

POOR LAW.—Davis’Treatise on the Poor Laws.—Bobg 
*yoL of Ban’o JvdoecdthoPitoOft. 8 m 1889. li llo H 

POWERS.—Farwell on Powers.—A Cosdto Trmitim m 
PovM. B; OBOBaB FARWBLL, B.A.. of Iiaebla*i laa, B 04 . 
Bonirttootlaw. 8 m 1S7L It Ii. 


1 #* 
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/OB 

>Inw. 


Hr. ftntoPobeoka 


t* 


wttktoaauQ 


«bal wotttd 


Hvotobv. I8fi. 

PRICEDENT8.—FIdi" Ccnrojuudne^” 

PRINCIPAL AND AQCNT.—Petgravs’s Principal and 
Acent.—A of tho lAto of PrindMl osd Aroat By 


of PriDdpy 




OBAY&SoUdtv. Itao. 1657. 7a 8 A 

's Code of the Law of Principal and 


Agent.—A of tho Xsv of Prindpol osd Agoat B/ 

B. C. FETOBAYl SoUdtv. Itao. 1657. 7a 8A 

Petgrave’s Code of the Law of Principal and 
Agent* vitb a ProfM. By £. C. PBTOEAVB* Sdidtor. 
Bob/ Itoao. 1878. Nk, totosi* 8r» 

PRIVY COUNCIL.—Fin lason’s Judicial Committee of 
the Privy Council.—Tbr Etotosr,OoaitltatooB rod Cbano* 
trr of tho Jodldil CoaznhCoo of tho Pil^ oooddorod m s 

Jodidol MbBaai* ap o fli o Dy la Bogivtootkol Co^ with qwdal 
isfimoo to the ri^t oad dot/ of its aieaben to deoton tholr 
ofdai^ ^ W. P. PlWLAflOy* Pocttotot ot Low. Aathor€f‘'no 
Cooo*" kc, BofD/ 8m 1878. (/sto nedyL 4a «d. 

Lattey’e Kandy Book on the Practice and Pro¬ 
cedure before the Privy Council.—Bj BOBBBT 
TH01CA8 LATTX7, AUmo/ of tho Oosit of Qbms^ B«^ 
sad of Iho BSA Oosrt of Bvfil; nd Adrocsti od tho Cootto of 
BrMABaiML Itee 1889. 6a 

dS tooiidv^XeelPN^e>s%<<s Stood* fa WooyssdortaNsd/wis. 




TE^Browne^t Probate PraottM: • TmUm m ih» 

PlMplii ■ad^Mtioi po urt ci Fl^ilik bi OontettMi iod 
BoaOoaIntIpw Bvtm th* StitnNa Sal«» ukd 
fMM amlik By QKOBQg BBOIWB, Big., Bwt^> 
&« 0 R« ol Lttdlov. 6 to. 1075. R If. 

** A OMMfT fluif ttMuh kc. BrovM^ worir Am thif It hM bm mpOA wltt 
MtllMMMrr M MUIfilm W» AMkocmllU VtttifTWJMBfldiM*, 
^ mnfMMf fwasai II If 1MM wbf ntkn m iMtfiotor !■ frfbilf Oo«n pn»- 
Mw, /Of 1i» im. 

PUBLIC HEALTH.^ham^ra’ Exhauatlva Index to 
the Publlo Haalili Act, 1676; wlA tb« hall Tut al 
Ibt Aol, oC moft of th« laeocpontod Aote. By OBO. 7. 
OUAMfiBBA Bfq.i Bmtottt-U-Lftv. lap. 8?o. 1177. UU 


U U 


Chambera* Dlgeetof the Law relatincKo Publle 
Health and Local Oovernmenu—vniA mIm U 


Health and Local Oovernmenu—vniA Mm vi 
1071 ^**^**^ CiMf. Yvim oBomI doonmaiti; pMoodanh of 
By kwi 2 BofokHiWi Ttm StAnUf b InH A Tibb of 
OftnoM mmI Poaahanli, lad e lahs. Bmath Edition, 

on ligwl ond nTlMd» wiUa SumJPcm ttowLoool Oor«m> 

mail Boofd By-Iawi la folL laporinl 8vo. 1875*7. 88f. 

*«* Serf LEMJon nay ba hod «pM^, priet 

Chambers' Popular Summary of Public Health 
and Local Government Law. laporf^ 8 to. 1878. 

^b,lf.8d 

FitzGerald's Public Health and Rivers Polr 
lutlon Prevention Acts.-*-Tbe Lew nUdu to Pnblk 
HoAtb isd Lool Govanmeni oi ixatrirad b tlM PobUo HoAth 
AoL 1878, vltb latrodoetioQ naa Noh^ tbowtesall tho ■llMtiaBi la 
lboXziaiiisIaw,wlibi«f«nBoato tbo Oimi, Ac.; togothfrvtfinlfop 
pbwnlcoetelnlBf ^*Thi Bivno PdlodoB ProrantlonAoi, 1876. 
With Bwdanolory Intfodootion, Notii, Cim, ind lado. By Q. 
A B. yirZGKBALD, BoRlrt««4(.Iaw. Bo^ 8^ 1876. 

1/.U 


mA wiU^CfOttfd mtMml tedoi omnulfta tA nork wUoh o* 
enafad a tb oaars Md BMbai of aAiffy oatMitan. «oi 
« abM aula of Af MV aoMfdw Md tMakbn 


loMuM a tiw abjul aUla of Af MV aodudw Md IMa 

^^ifr. FttaOoaM «aa tevud vSS o fMoUloullftaottoi Sr tbo tuS. 


fid «U 

toouy, 


Sr tbftuaaf A wu 


oaAMdWaoUooaoaaf aaopf^MUtao of bo da of ini; «ad,Mhf Uaitif 

■gnu oaeuaMy, Sr foaftiaf pal. Uooafa aiitla wAf Lar w ii lt H <o poMle 
SaAb Md M AaMt April It. mi 


PUBLIC MEKTINQ$.-Ghambers’ Handbook for Public 
Meelinus, Hina n to the SoaaotiiBf lad Huuae* 

mnlof tbm; id&MlolhoI>Dtif»of Ch^nnen, Cla^ BfcroLin^ 
Md olbcr Oflddb; Boliiof Debtic, Ac., to which te iddod iBlnU 
of Boportod Cmm. By OBOBOK 7. CHAICBBBA &q.,B». 
rklor-it-Liw. ISao. 1678. /7cC, 2f. dd 

QUMTCR SISSIOM.^Leeming A Grass's General and 
Quarter Seseions of the Peaca—U mi JuwdiotioD 
■nd PneCioo taothdT Ibu ChznUai mitton. SeeoadEditice. By 
HOBATIO LLOYD, Booofdor orCbator, Judge of County 
CottitA Dmty-CbiirBMa of Qtaitor fiutiopi, and H. 7. 
XHUBLOW, or tM Innor Teapk, Siq., BtitirtoMd-law. 6ro. 
167A U If. 

**TbiwuaifdSa>f fpBHf abmafefo tbo Ma«apcluaB»b« the votoao eoa. 
iliaiJsoaootiTiaaitiaaftLrocf IbOfai^rwrffiiart S lo •& teiiirtii 
fffc gaettof of eMfiaamsd*—Iw tmum luith iiiin 







ST8VSNB AKD SOW LAW FTTBLICATIOKA 
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QUAfrrtR iutioM*- 

Ppltdhard^s Quarter C6Ulon0.^1W Jartitfflyflu, 

te iod P r u o diiK pf Ibe QqaHtr flirt rmi Ib CHrtuA ud 

Apptlbto Mattep. By TflO& 8IB&SLL PBITOHABD, of tU 
Ibiw Tomk^ Siq.i BaniKT al T«. BaOMte ol W«kok. Sta 
1171. V. Si. 

«Wi MMftrtrtlrtoipantavHtrt ttffBMrtitiHft crtMi mA tartHMp 
art M bcPti irtSlrtaa aad la kaHMMrttfr bMcki tew* ^ tto iai 

/IMP Mari. liTA. 

fUJLWAYS.-Browoa.-fU** (Wikn.* 

La)y*a Railway and Canal Traffic Act, 1878.— 
Art oUur Baihraj art Oaaal BtaWteaj with Iba Qawal OrdtfVi 
rmpirtTaUa^Fott. ByJ.lLLBLT.&q., BartitMl-law. 
PoPIva 1871 Si. 

Simon's Law ralatlng to Railway AooidanU, la- 
drtliC aa Ortte cd tbo Uawda of Baflway ConoMaSif aa Oarriara 
gmmSlf, ooadady DiaeoMod aad ^*^^**^ ISno. 1881 Si. 

RIAL raOPCRTY^Dart-lVU«“T«dcnMdPwduMn.'' 

Graanwood*a Recent Heal Property Statutes 
Ceapriabf tboio paMod dnriiig tba Toan 1874-1877 ladoaiva 
Cosiottdatod vHh tha BarilarStatatea tbonbj Awadad. With 
Copfau KolM. By HARBY OBBEKWOOD. M.A. of liDOoIa'a 
Isa, Biq., BarHrttfrt-Law. (/ofal Editor "Ncta^da Diytd.**) 

(/a Ui pfvii). 

Leake's Elementary Digest of the Law of Pro* 
party in Land.—Coetaialu f Introduction. Fort 1. Ilie 
8 om of tbo La«.^PMi IL fitMisLart. By STEPHEN 
lCABTIKJJtAKJ;BarTrt«-at-Ue. Sro. 1871 U 9t. 

ywabiTitaaia w|ISi latijdiiUBi totbiRafy of ibilsyofSrt 

Shelford'a Real Property Statutes.^flgLtb Bditios. 
By.T. H. OABSON. of Iineoln*i W Sto. 1874. K. lOi. 


8mUh,'e Real and Personal Property.—A Corn* 
p— of tfaa lav of Baal art PascBii Fiu|aity| lalBarily 
iosftieied vttb OosTayondaf. Drtgnad ao a OMoed rak for 
OUahnU , nd aa a digrt o f tba aaoii taaful latiirins f<» Fiaotl* 
Sms. ByJOaiABw.BiaTB,ECJi.,q.a|JsdrQfCosaty 
Goats nibEdIrte. 8 Tob. DsnySro. m7. 87. Sa 

**ia a rtMNr to Ui BMT. Md a mrtkiT if rtMrti tkil a vMtif a Ml 
s wOl a toad if M 
■^iCliillTatoUa 


a M vUe 1e aa i«W ere od anr ifia mb 

WnflCoi tob. b» toad if fvy fgrAk vwtoi to a» fa rt i to a w .* 

. . . kooifw vofMi vbtobartMjtottli Um toq«iMSItoofaita4«it*i 
toil btok.^'^JVtoi Dm. XOtoiL 

tteBIVCm.-Seton.-V«di ** Sird^." 

REQISTRATIOli—Rogers.- Fid# *' BMom.* 

MOffTBATlOH CASd—Hopwood and Coltman'e 
RegietratlonCasea—Toll(18884878). A^fl,8l.lli. <rtf> 
YqL^ Pvt 1.11878). Nti, lOa; J^IL (1874). NU, lOs M; 
Part UL (1878). Nm, U Ut Faai IV. (1878). ML 4i. Pvt T. 
(lan). NttfUmmd. 

ASBORTiK—A lv|a fltaW of aaaosd bart Bayvta 


V AS ilasM lev BMi m iipf fo AML 4a Im ml^srtaOvNrtbvi. 



V 


11^ OEAHOEBT LAM, LOVPOH^ W»0. 

RIVIRB POUMTION PMVIMTK>N«-F|tsO«r*ld^e Riv#Pft 
PoHutlon Provontloh Aot, 1876.*^WllbSKpLuata7 
latoodwlloQ, Ko^ C|«i^ tJI Indtx^ Bo^il 9wr lS7fl» i$. 6l 

t9 Ite M*0T^ pATtw v«% m ittUVT Ia».’--Aw 

Mnif7,18T7. 

ROMAN 


I OrMna'A OutUnaa of Rgman Law.-'^ConNitMg tUMy 
of M AmRjNi ud fioaaMT of ilio I mtltuk o. For tlio im m 
fiOttNatoriByT. WfiTTCOMBS QKBENB, B.O.li.»of Linoolo*! 
loB, BiirifUr^O-Low. l^MEdMca. FooboiASro. 1S76* 7i*dA 

Maara* Studant*a Ortolan.~Aa AaoMo of M. Ortoka'o 
Inatitutas of ^uatlnlaa, Motodtaf iho HNtm and 
OoamllBtfea of I^w. By T. LAICBSBT lrtAB8» 

MJL. LUX Load, of Iho taaor TonpK at Law. 

MStd. 1876. 18«.8d 

** Wo tero M doaM tkol ttU hedi la taioadod a aoat a ml duMnid. Vor ^to wo 
M ynootaiedoobiiOoiiho work iMoOooB Witt and teUMiUyotaealod . ,. Bmrovor, 
Ml aaMoon oai tMtr tiMbm aro ol iW aom of omalaira. tad tOto book wiU nrf 
probably bo taoad wmhl by oU lAwiniw. Ootoba W, IOTA 

** Dr. Mioro boo aodt htordlOeaUr odlAoo ^oatollaur of tbfttfrooO?Kaob wrtlor,*.- 
fpia low aoMi. Ooooaibor lA lOM. 

SAMNORRr REPORTS^Willlama’ (Sir B. V.) Notas to 
Saunders' Raporta.^^ tho latw B^oaat WILLIAMS. 
Continw^ to tiio prcMt tfaaa bj tho Kigll Hoa. Sir BDWAKD 
VAUQHAlf WILLIAMS. 3 vob. Boyal 8to. 1871. M lOo. 
lCTTUIDCSTATSB.--Mlddlaton's Settled Estataa Act, 
1677, with lotrodaotloii, Notao and F<l^aJ^ aad SomBiarj of Fractioo, 
by JAKK W. MXDDLFTOK, EA, of XiDOoh'i Ids, Burrirtor^ 
Law. 12DO. 1878. » do.ed 

SHIf PiNQr and «odi Admiral^.*' ' 

Boyd'a Merchant Snipping Laws; bafas a OoaaoUda* 
lioa of aO tho Merdkaai Bhmuf and Paaoigor Aota Crcan 1884 to 
l878,tDeladTa; with Notoa « all tha loading IliigUih and AoMioan 
Cam on tho nbioota affootod by LodaUdon* and an Appoodix 
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** Mr/Sifd oaadaw btnoolf to iltortt nd ai te 0 vo can 
te(S mI ocaoMdorbie^* gihiniii^ Jb am af. /aamary 0 
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SOUOITORS.— Cordary ’8 Law relating to Solicitors 
of tha Supreme Court of Jualcatura.—By A 
CORDBBY, of the Inner TompI% Bag., Barrirter.atLaw. 

(/a Uepm) 

SPECIAL SKSSIONS PRACTiOE-^tone.—K^e *'PottySeM«a” 

STAMP LAWS.—Til slay’s Stamp Lawa—A I^aati» on tho 
Stamp Lawa, bcdnf an AnalyUoal Digoat of all the Statutoo and 
Oaaea reladng to Stazpp lhitie% with practksl remarki thereon. 
Thtad Mtioft. Wi^ ^nhlao of all tha Staon Datiea payahla In 


Bavanna OSba. Srb. 1171. 


I80. 


iSiliii Jigil laii WorhardtsShiSleet, 4a MwoayowJadbdrWa dfiW d. 
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STKVSN8 AND SONS' LAW PtTBUCATIONS. 


STATUTU, ttdfUc «‘Ae«»olP»riIi&«U.'* 

BladU^S rmb\0 of St%tUto«.-^A of RICmm U> 
Muyadorf PttbttoOMwil AjIi^ijT^fod tothoAfeAibolioriOidor 
of tMdr Sbort « PopoUr TKIm. So ocad EdMaSi mohdtag lUf«- 
seeo to ill tho Aili la CUttjr’i OoDMtloa of SUtatoa Bojil 8vo. 
1S70. (PntiuM of to. 6A) AH 6A 

Chltty’a Collection of Stetutaa. with Supple* 
men U» to 1877.—A ColkedoB of SMitMof PntftialU&ft ; 
vltA Boiio tbonoB. ^Ufd Bd I t k ffL ooetil&lAff ill tho Stitntii 
ti Pnokiod Utilhj b tie Clffl^dCrtSoS^alntatritloa of 
JuUcitDkAoPnMtnM B7 W. N. WSL8BT iad JEDWARD 
B£AVAN» liqi«.t Binlitciwet'lAv. la i ymj tUok Wa Rml 
Sto. 1M5. 181. ISi. 

Wth Smlomatil Tohibo to the iWe» oonp ri riagtle StatotM 
18«(—71 &B0EAT10LX071>»S«t., 
ibd Dopatj^dbifnaia ri QoitteSMdoM 
dTob. B^avo. 1885—71 
Vol n.»P«t L. 187817a 5A Part It., 1874, 61. Firl IIL, 
1876, 160. Pari IT., 1871 61. OA Fart V., 1877, 4a 6A, Mved. 

%* CoooBaod AaauUjr. 

«*WMi te(LordCtB|M)ra ipai t)» D«oA b* eviji tbk weft brbln. 
iid *0 Mitatoi wtn aw ntBiiad to (9 tba Ikr vbWb bi oowl Mt 8id In It* 

Head's Statutee by Heart ^bdag o SjHn of Kaoorii 
Toohaki, ippUouto StMUi, iad wbndae Oonacm lew, Obaa- 


JadMof OoBB^CovH 
lot Choridn. Toi^ir 

lA 16i. 



, Biabrnder, Crlmiail lev^ProbiU aad Dlvom,iBd Coem* 
ftf. By >11BDBEICK WILLIAM RBAD, of ibo laav 

NHU6A 

Lynch's Statute Law of 1870, for tb« sio of Stadanti for 
IM Ivocmtstid lew Sodo^'i BasabMost. 8?o. Nu, li. 

ItjMlMd. 
odi&Mrti Htdb 

ociDpkto Toluowi, sad a^plbd hj tbi PoUkhon of thli OablosQo 
iaa«diitily cepablicstks. 

*The Revised Edition of the Statutes, pnpvod 
aador tbi dlisotloa <4 tbo SUtali lew CaanHlii, sad 
by thi utlhovity of H«r Majorty'i Oowamoit Ia|iiriil 8 to. 


ib« Ivocmtstid lew Sodo^'i BttabMksi. 8?o. 
187|^HU; Wt, U6d.; 187AU; 187A U.: 1876,U; 1877, 
Nubile General Statutes,royii 8 ro,ietMdlap 


VuL 1.—Haary HI. b JaaMlI, 

S.^W1U. A Uiiy to 10 Cbo. m, 

A—21 Ooo. m. to 41 Ooa IIL, 

4—41 Ooe m. tofll Gm. m, 

5.-68 Goo. m. to 4 Ooo. 17., 

4—6 Gm. 17. to 1 A 8\m IT., 

7.-8 A 8 Win 17. to e A 7 WllL 17., 7881-1886 


H 


n 

n 


188M686 
1688-1770 
177M800 
1801-1811 
1818-18S8 
^884-1881 


If. li. Od. 


„ 4—6 A 7 Vkt to 9 A 10 Vbt., 

,, la—10 A 117fet to 18 A 14 Vfat, 
„ 11.—14 A15 TkL to 18 A 17 AHci, 
„ 11 -17 A 18 Twi. to 19 A 20 Vki, 
11—so 7104 to 24 A 25 Tfct, 

„ 14—26 A 86 Tkt to 28 A 29 Tiei, 


1 

0 

0 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 


0 

17 

18 
6 
6 

10 

18 

11 

7 

4 

6 

10 

10 


0 

0 

0 

0 

0 

0 

6 

6 

6 

0 

0 

0 

0 


4—7 wm 17. A 1 yhsL to 5 A 6 YkL, 1887-1842 

1848-1846 
1847-1860 
1861-1868 
1864-1866 
1657*1861 
1862-1866 
VoloBo X7. b pnpSTiUoa. 

•ChronologioalTableof and Index to the Statutes 
to thi «sd of tbi Mos of 1877. Foorth Bdfttos, IbmUI Svo. 
1874 If. Oa. 

♦ Pria^ by Urn Mije rt y k Prtabr^ sad Soldby Sfirm A floss, 

,* 4fl Aa i i d af d law b Aodt.bffli»oi(f «idotiUr6Wiiipi. 
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TORTt.—Addison on Wronas and thalr Remedlaa^ 
s Tmte CD 4bi lav d Ms By O.G. ll>DI80N,Bi^« 
Adfccrcl«*t^IavolOoDg^" FovnhiailflD. 

woLwnnAS,^, Buffaiw it Uv. bojiiito. lati iiia#. 

TRADE • M ARKt.— ItuUft undar the Trade Marks* Re« 
Olstratlon Act, 1870 (by Authority). Sewed Nm, u 
M osley's Trade Marks Reaistratlon.->A Oondn 
Vhv d tM lav cod rferttoi d BegCtndoo of Trede Uuf^ ec 
•Hand bv the Treda Mete BagictreCloe A^ tSTd cod Amendwl 
Ae^ ISTA end the Dedtea thcrece. ^th ea AppcttitiT coi* 
ttebu * oepr d the elore Aete end Bolai, with Btreettoea lor 
Hateradoa, W Ako the McrebaDdke Hate A^ IMS. By 
t40llBL B. M02LBT, Selidlcr d the Suprene GovV Ovewn 8vo. 
1877. 3c. dd 

tehfte 6&m btaate v^te yc beok fanltec a taWUfiUcfiSda 

le a eer 7 tefiM ceblMt* 


Sebastian on the Law of Trade Marka^The lav 





1 / IJ 

Tftft 


r ec AM 


tnlico Acta, II7A^7, the Bftica asd IsaneUesa themsderi 
The UeeahaDdtae Hate Act, 188S, asd other BtstolMy esaot- 
susta; aBdTlieUaUed8tMaieteitfe.l870»aad the Traety vlih 
the Uoiled StetcL 1877; aad te ne&ltdaa asd Isabuetbaa 
knad In rabruavr, 187A With e e^Sea ladan. By 1<BW1S 
BOYD SRBASnAK, ECL, K.A» d lAwohi'a 
BanktcTHd-lAV, Sro. 187A (^sSredy.) 

Trade Marks' Journal.—ito. Sewed, (/emed vwfaly.) 
AToi. 1 le 138 arc now rm4g. ffHt cod Ic. 

Index to Vbl t ^oa. 1—47.) • Ar< 3c. 

Pltto^ VoL IL (Noa. 48—87.) AH 8 c. 

Wood's Law of Trade Marka-^^ketalning tha Her- 
oheodlae Hate' Aet» 1888, and the Trade Hate'BwitetknAot, 
1873; iHth the Baka thveudar, and Prmetieal JMteotiooe for 
obtteinc BcckM4oo: vUb Nota% fall Table d Caeoi aad Inte. 
By J. BlGLAND WOOD, d tbe Inner Temple, Bail., Berriater«U 
Lav. Itao. 187A 5c. 


Mdx dhSaceWnd 
Jaiwn.mc. 


*«ICr. Woo 4 'i*Tabte«f ten's 

bf a ceote CcMltea la a pvalki cdi 

TRAMWAYS.—Sutton's Tramway Aota—Tha Tnunwmv Aete 
d the United gfagitei, with Kotea on the Lev and Praotioa, and 
an A|^MDdlx oentainiag tha Standing Oxden of Parliamaat, Bolee 
d the Board af IVade ralateg to Iramvayc, and DoeLdone of te 
Bateeaevith Mte to Loew StandL By HSNBT 8UITOK. 

Vmr^mtmm T aw Poft STO. 1874. ISA 

USES—Jones (W.Hanbury) on Uses.—Sro. 1883. 7t. 

VINDORS AND PURCHASERS.—Dart’s Vendors and Pur* 
chasers.—A Tkeateon telAvaadFreotlce rteingto Ven* 
don Md Pvteaen d Baal Batata. By J. HENHY DABT. of 
liaoola’a Inn, Ea^ odo d the Six Coav^aaeug Couaeel d Uie 
Hi gh Coort d Jaibloe, Chaaeccr Dlvidon. Ftnb Sditioii. By 
tho AUTBOB aad WILLIAH BA^Ed Lbootn'a Ins, 


. Boyalf 
b^teaD 


8 tq» 


1878. 

be 


U.18c.8d. 


Barrktv el lew. Svok 
» A ■Dedid wk te Ifr. Date k 
lAUtl 

AU Itm RtparU 9n hfi tM Stock, inl&w 9tlf ^ otiitr 



$0 HTZTtM AlO) SONS' LAW PITBLIOATIOKS. 

VtCI*—Aino« (Proftftsor Sheldon) on the Laws tot 
the Heaulatlon of Vloe^A floaMnrt?* Bttrwr oi 
Im thi PnUMke.lMkttoaieSLleMfatf^ ^1& 


ftod Folk* lUtfoLakdi ■■ tkiy eov «xhl 

a th» eUN towai of Cgottoatri 


Britk^ Xh^mAmim, 
mA h 0 lh« voti of i 
M ftbo EulA SlitQl 
Lmm nd LeekUdon < 




LeekUdoo OD tho fram tiio aorikit ttma to ilM 

>j. hj 8HSLD0K iJf^ MjL, terlMr^Lev ead 
«l J ai ket u diftoo b tJevonitf OoBofOi Loedoe. Svoi 

16a. 


1677. 


WATfMi—Woolryoh on the Law of Watere^^odluff 
b iho Ml tilfefi, a^ Sooofld SdhIoBu tVQp 16^. 

Goddard.—**Eawp«b.'' 

WIUSiF-Montrlou.—FUa I&dUa Uv." 

Rawiineon'e Guide to Solleitore on taklno In* 
etructione for WlllL—tre. 1174. Ii. 

Theobald's Coneiee Treatise on the Construc¬ 
tion of WlUa—Whk TiUo of OoMi eid Fall TiwW Bj 
H. & THIOBALD, of tke laam Tmfla, loq.^ Bonkbr >l lew, 
ted Fdkv of Ww^ea OolUfOi Oxford Ito. 1870. ll 

"XT. TboobU bo avttlaljrflna ffbiBi «f aataMlira btiUlaUoe. aenSnttoM 
latnr, Mi dMr a^caSka."* -XSt JbroM lITT. 



'If 


mt 




jaiJbai » a i tab u aw^a of am wi Sjc b I aankia Sr h P iwil lii ■ 
VM( •ilei vaa btfluinf to b OMteUlT Wt." Abarr .ewMl. labttfr 64, im. 
»*&• imMBMt bSf |«ed,iM tta SiiMiai aua^aatafbtiaMMbiba 

te. IS aMM4 sd t» b «r ■sut. loi M a«a Vi a MMi » M at 

blwbii ol lb It ifiM 0 fc*^b» Am^ DaaAku Itfl 

•« U a raMbU/voD Mi b nbMS aebaca iD a* prbdpd iMb n 

lb mfoak labitf^ I, IIT7. 

Williams.— Fida ** Bxooaton.*' 

WWboW LIGHTS.—Woolryoh.-FUa^ldgSb.'* 

W ROHQ8.—Ftda ''Toaia.'* 






T' ^ 


rr 


All lam JUfOfU art b Sba^ b lov cal/ Md otter bMfoapa. 
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HAVE A URGE QUIRE STOCK OF MANY OF THE OLD 
RR^^TS. ESTIMATES FOR SECOHD-HAND REPORTS 
XT-B00K$ oh APPUCATIOH. 


. * BOMB, 119, OBAHOKBY LAKI^ LONDON, W.a 






8TEVeN8 AND SONS 

Mrwmmn N0ifov)j 

tato yntUf^foi, ttMltiftlm, ain S^moi * 

J119, CHANCERY LANE, LONDON, W.C. 

(lf*t« of BttU Uiioolii't lim). 
Bttablishad t 810 . 

3 1 3sr x> 1 13“ ca-. 

I 

vW'^> 

STEVENS AND SONS 

EXECUTE ALL BINDING IN THE sfsT MANNER. AT 
MODERATE PRICES, AND WITH DISPATCH. 

The Law Reports, Law Journal, and all other Reports, 
bound to Office Patterns, at Offloe Prioes, 

All Studard law Works kapt in stoak in Liknrj Btaditya 

LIBSABIES PUfiCHASED OB YALUED. 

A Larwe Stool# of Sacond Hand Reports and 

Text Books on Sale. 

PRIVATE ACTS OF PARLIAMENT* 

TUe Publishers of this Gstalogna possess the l&rgost 
known CoUaotioti of sbofs (iaoloding Public and Lom)» 
and can sapply single eopiad oommenoing firm a vary 
early period. 



ST8TBN8 a SOBB» 119, 


LANX, LONDON, W.a 





MW WOfiKS AM HEW BDITIOHS. 


Arohbold's Praotioe m Benoh» Com¬ 
mon find EzohMUer Divisions of the 

High Court or Justies-^lwrtMBtbS^rtta. 

Chalmers' Digest of the Law of Bills of Exchange^ 
Promissory Notes, Cheeks, Ao. Bj AT D E A 
CUmi, of tlw iBBtf T«n^)^S«q,Bwnita*M tew (/»iJUjyaQ 
Chitty’s Forms ~BkT«sdkBdjSos By Tkom*4 CUlpand Am€$ 
WUk$ ChUfj p 

Cordery's uaw Helating io Solicitors of the 
Supreme Court of Juciioature B 7 J Cbtcifry,of the 
IswTanpU, Ikq, BftindvMLsv (AlAgmi) 

Danieirs Chancery Praotioe^teik 
Daniells* Forms and Precedents or Proceedings 
10 the Chancery Division of the High Court of 
Auetioe and on Appeal therefrom, ssth Pntiicel 
KotM tad Obsavitioav forttw s oomfL^ fsld* to tAo Pyaattot of 
tbo CboecoiT Dm<«ice of tSo IX]|b OoM oed of the Coario of Ainao] 
Bnof tU KibtHc of ** DMMUf* Chsmiy Foima ** 1^ HVmm 
lifnry Hoq . Btack&t sod Uott BaSoUr of Ufs/^i Zba 

Dixon'e Law 01 the Farm.^Footli X^acs Bj Bfurf 
ParSuM^ of tbo lasiv To^ik, Xoq • Bomilov %t Lov (/« Uay^tOM ) 
Oreenwood's cant Real Property Statutes 

Coaipr — stbooo p—fd fUBg thoTOui 1874 1877 indnnTo, Con 
Mliw^d wits tSo EoriMr Hhtotoa tSoroty wmdod WilS Cqnooi 
Motoi B 7 ifonjr (riathsood, M A, of l^iMola 1 Iad, &q, BAcnater* 
aS^Lav (/» df Treat) 

Haynes' Students' Leading Cases in Constitutional 
Law, Cesnon Lav, Bui roparty Law, Jhuttj, PtoSaU A&d 
Xnmea, BAsknptor, And ( naioal Lav Bj F Zrapwe, So^iator 
Lowndes' Law of General Average —Bn^luh a&J 
PofugD TSird KditHe Bj Ltmmia Author of “Hu. 

Adavihy Law of Coliiaiaea SoA * {/ptktptm) 

Pitt ‘ Lewis’ County Court Practice —A iimpLu, 
PiAckMO of the Coim^ C(mrt% nihidiAg Admiiidi/ aad Bonk* 
rwiej, unbodjiB^ the Act, Roleo, Fonns wd ( 0 Mt% with TaNo of 
CaMi Aad full mtA ^ 0 Fttt Acme, of the Muldle Temple ^nl 
Wutun Guoait, Ev), Iwnotea At lew, aomatamo Holder of the 
StadeDtahhja of the Fou luua of Conri, 

Pollock's Principles of Contract at Law and in 
Bguity —Bao^d Edibos By PoSodi, of Lmcolaa Tmj 

, BoinaMr At L%w (Motlyiaady) a 
Roscoe's Treatise on the Junsdiction and Practice 
of the Admiralty Division of the High Court of 
Jubtice, end on Appeals therefrom, Ac WuhAn 
A|^D(bx umUimog SUtoUa, Roko aa to keen aad Cooii romi^ 
Preixduite of lltiliAga and Pilla of Coaie Admtftl Stanfaf 

F*$ u, hull, BMibter at Law, aad Kortben Cirtuit {Bwjv ready) 
Seton's Forms of Decree^ Judgments, and Orders 
in the High Court of Justice and Courts of 
Appeal, hevioj eepw^al tofuuKe to the CbiUK^^ Zhvwoo. 
FooA MifaoiL With PrAtbui Kotu By A if icack, Xaq. 

Baglibw of the ChAaoaiy XMeos of i!i# High C onii oi 
JuftKc, / Cr A 11 (tfjMu, of the Iaau Tupfile, Kaq , A&d B W, 
Mag, of LinctJae laa, £04, Bamatuae^Iew Is % vob, coysl 
8ro (KW ;/ tAdipfaw) 

STBTBm AND 80NB, 118, CHANOBBT LANB, W*0 


U 






*«* W049 mt cad cf tAc Valuwkc. 


4( 


I 


6T2V&KB AND 60NS, 110, CH4NC£EY LANE, W.O. 


M 


Goddard's TreatiM on the Law of Eaaementa.— Sec<^ 

I £dilivn. Bj JOHN LBTBOUaN OODDAIID, cT Ih* Mlddlo Tatti ffW bo Bor. 

riit«r-oi-Lov. Dvrav Hh. 1877« Pnco lOt. r4M. ^ 

«* V«Mrbi n bM iM M»icel bM ttslad w md v« aiov mU. v M 

S Mr n>i^«d V*i«ravMdlltotb««u«t«ar«r«lii»drorita*4««ndMt,M«ttllj|^|ht 

rwy 4>l Um PiMUtkaMr. 

Pollock's Digest of the Law of Partnership.—By 

yU£DKll]OK FOLLObK»,oC Lincola’i fu. BwriMor^Uw. Aotbor 
" iMiittiOn «r Gostemol o» Uw fto4 lo E()uHj/' i>iM|r &»o: 1077. b. ilA et-dK 
Ml MwSf vnb Appoftn isMtl; MiMdotory . . tb* Wk H pniMWBfib/ u 
dbMfii, •cBglMJf ud reaipltia UamMO.”- ivtrii>j4f U^/ S» It7r 

Moi^an's Acts and Orden, 1876.—The Statutes, Gsneral 

Onloii, BDd RoIm gf Coort nlofeiog to tbo Ptvioticc, IVhUag, ood Jori <Uotioa of 
tbc BnprMdc Ooort of Jmiioitqfo, portaooUiJr viib Kfor^neo to tb Cboaom 
Di\i»io<t OBcl tbo Adiou tcmgncA tMroto.| Witli C(^>Q^ Koto«. yMU hiUfutn. 
('•lofiiUy lotUod ood odoptod to tfeio nuv Fnctioo. 1»y OEORQIl liHl^BNE 
VK. M K, coo vf Hor M 4 io>i;\ Coui^ oad '/lUI^^NKR WJLLTVU 
CIIUTK, of LibooIia’o Ino, llotn^toT'O^lAw, oi>d UtoYcllovcd lliido4u CoUooo, 
0\f*iid. Dfmi/Sifo, I07d. JVtccil IQc.tUitt. 

llu» M% i.diVHiB wta oiomiHi sod oadHtnio too lu|h ropoiotkoft dooMtodl; soinwl bj Ui 
a ««!• ** iwM A/««Miv. V»bn«r>. i«lt 

*’ >To teyo no fVmbi Umo .dibea viU iiM«A«itJi o m) tsvMiotde hf ibo pcfriuan, 

Olhl «|Q OfOwd la docuiod taj cl tm 'lO* > *—Ximo Arntm/. flat nab* CO, 1n7U 

‘*rii».HlUM*i«flfr.Mar|u^ti0oeM»o*(, «o&obm,boiboao«poiHdwinuttipiurbaion " 

William*' law and Praotioe in Banlmiptcy. —Cu)i) 2 )miiie 

tWBdiiltupti'jr Art, tbcDcbtonAoi.antllhoHinLiupttjritt'prJ and luwiht’iitOiinH 
Art uf IfVdf, oxul tbo Jloloa and Komw uuidr aiitW thtoa* Stn Htl ^hfhtH 1W 
|lUr.AND VAUOHAN IVlLLIAMK^a raiwoIji%luu,.«iid WAr/r2:U V\I <01 AN 
WILLiAMM, of tiM lunn-rompW, BMdMtd hj Pk^mis ilxiuii ]l\Ui« \Hiu,(d 

Uw [nni*r Tinnido, Kotjra., Bain' 4 rro* 4 l-lMW. A ngr N». lu U. o«. iUttk. 

*'It t(«fd )io (iifioaHto^r A n l.iooof Bu>i<ir pab< Mt ib fwamtwnik Ibo 

pniCoaioB ha on% o»o of Ar boot. il not lhi brsi iaval m uO thr Law ut raakruidpr.* 

Walner'a Treatise on Banluns Law. — Inoltuiiug the 

CicMod CboeVa A<l» ISTC. ^lUt JMaO'rt Uoot Umtood; oJao rvAreotr^ to wjino 
AnioiioaaCaM a^ full 1 a^. Fty J. ]K>U0LAS WALKEK»cCiiiu«uluM»u. Koy., 
Bati iht*'Ot-low. LoiJwSio. iiC7* rnn 
" lUMdiomboaii* lat<r»o»l m howkiac Uv wty Iw fUMteduat ufBUjodiffiroJt) hr coiitulUiw 
Ur ttalkot’i tuluBo **—£«« TWa, »^lt,Un 

Wharton’i Law Lexicon, or Dictionary of Jurisnnuieiioe, 

EMtIuoiOff tbr TvclinKjl Word* and 1*1 ii ms cmido>iil to llio snt^ u Ih n iiTiiiuto 
id tiUKliao Iaiw ; indudjiltf Um* ^atuiii«i Jii ffil Tiioa us*<l b Comimitnl b atii'S; 
sktU au E\pla&otef 7 4** Ui 11 ■» latriftl tianditbin id the Iwitni M imiu*< i<4it uru <1 tn 
tlu* Widinn of tbo Aiuwiit mod blmkin C'ouimmt.tUna Hotl* AJtfi'm iLnivd 
in •evonboct %ttb tho Jodieituic Arts ^*7 J> blllRKKH WILL, ok ilu Middle 
TiViple, Em., Bemilor-ALlAW. 8apt r-rofol ^m. liyi^ I'toci/ 

• Kn a nork d tHnaece lor the blmy, tb« luD4ao»* eed cinbeiale adiiioa ot * Whe(UHi*8 
La« wbVJiati HbirwoWiUhea (awlMut^auet aa)iai«ailaani«ueriMMOfthi( «UI< 

baown itttd AaaaV. l«Tft 

i’itKOerald’s Public Health and HiTeraFdUntion PreTention 

Aota.'-'Tlie tewiif to rublw £5* aHh nod 1 acal (IvyiniaiuAt, cuvtaiMd in tlie 
Msblio iteeltb Aet» 1675. With intruducSioo A.K1 Notofahowitif uU Cho AltciotlMiiH in 
iboExtotiiid Lbv;iiitbfic£«eDbeitoeil tWCetuOeci 'vdon^aoUinBuF j'oinvr Acte, 
wbieb m it>eBAeUd n tbii AeK tg«rtbf vHb • tb|iplutBuit emde nnif * * Tli« Ui vi fts 
PoLLUilOf i*Kb^ rxtioir ACT, ibm* WfiL Espla^lt ry lmiOfbrii«»u, ^o(c^ (*t>aa| 
eadlato. Br OEBALD A.&. rlTI5GBRALU,of Luuol&'tlim, E»nutor>et- 
£Av. Jtofal Sa>. 1076. iVtce Id. U. cl’dk. 

%* The BnpideiMBt, *‘toi UPCBt PoLLOTiON PbXVijirio:t An, 1670,'* 

aaor br Mpoiutely. /Vwe at elidk. 

'*llr G. A R. niM«reM waaacaplOT^br Um Ocvaninent » tbo pictatattan oftbr Actof 
iet\ omI la tbenMv irTtuttj aaD fltud touAtO'at a)aa ttapfurMueaaivi Uiwaa tba judvial 

I ba«B «eaatt«4 lb* cktw atetatae tocwn wafd tn It -—Putt M^U 


Oic 


wbMb have 


•UOc*>iU. 
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ApiU A I***! 

IMtcharo** ftnar^ Session*.—The Jiirisdictlon, Prautice, 

« and fmedure of tSa Qaerter Sardo&A lA OrimbeL Civil, eod AppaUoteMetieia. By 
THOMAS eiHinLL FHITCUARD, od the hum Tnnpla, iierrisbir-U-Lev, 
Umadet TMBco, 1675. /Vice V. % efefA. 

fnirtMf cetha autaafaidwba bk. i««dMad outofibaihaoticaBM 
be bMdaaHwttb.^dw* iMMi 

jemmt, Aiiik,WK . 


««du 4 tea to Ida m bu ondoet palWobins . 
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